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Mlarriage. 


ONCERNING marrying again, the former huſband or 
wife being living; See Tit. Polygamy. | 
Concerning a man marrying a ſecond wife, the former wife 
being dead; or marrying a widow: See Tit. Bigamy. 
Having firſt premiſed, that the ſtatute of the 26 G. 2. ch. 33. which 
will often occur in the following ſections doth not extend to the mar. 
of the royal family; nor to Scotland; nor to any marriages amongſt 
deople called quakers, or amongſt perſons profeſſing the jewiſh reli 
gion, where both the parties are quakers or jews reſpectively; nor to any 
marriages beyond the ſeas. ſ. 17, 18. I will treat of the matters contained 
under this title in the following order: 


I. Who may marry. 

IT. Of marriage contracts. 

III. Of bamns. 

IV. Of licence. | 

V. When and where to be ſolemmiged; and therein of clandeſtine 


' marriages. 
VI. Form of ſolemnization. 
VII. Fee for marriage. 
VIII. Regefter of marriage. 
IX. Certificate of marriage. 
X. Trial of marriage. 
XI. Divorce. 
XII. Alimony, 
XIII. Elopement, 

©) 


I. Who may marry. | 


1, DM. Where there is not the conſent of both parties, it is no marriage, Age, 


Therefore they who give girls unto boys in their u:fancy, do nothing; 
unleſs both parties ſhall conſent, after they come to the age of diſcretion. 
Vol. II. —— 3 Therefore 


SY 
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Therefore we do prohibit, that from henceforth no perſons ſhall be joined toge- 
ther, where both or either of the parties fhall not have arrived to the age ap- 
pointed by the lets and canons: unteſs ſuch conjunttion ſhall be diſpenſed with- 
al, in cajes of neceſſitv, for the publick welfare. Lind. 272. 


[here there is not Sc.] This conſtitution is taken out of the decre- 
tals, and was from thence transferred into the body of the engliſh laws, 
in the council at Weitminſter, in the year 1175. Gibſ. 415. 


Girls unto boys in their infancy] That is under the age of ſeven yeats. 
Lindw. 272. 


Ds nothing] That is, as to the bond of matrimony; nor even as to 
cſhouſals, unleis after the ſeventh year it ſhall appear, either by word or 
deed, that they continue in the farze mind: for then, from ſuch willing- 


nels or conſent, eſpouſals do begin between them. For if after the ſe- 


venth year compleat, both parties do continue in the fame mind, this 1s 
ſutficient as to eſpouſals. TLiudio. 272. 


Unleſs both parties ſhall conſent after they come to years of diſcretion] The 


time of agreement or diſagreement, when they marry within the mar- 


riageable years, 1s for the woman at twelve or after, and for the man at 
fourteen. or after ; and there needs no new marriage, if they then agree. 
But diſagree they cannot before the ſaid ages; and then they may diſ- 
agree, and marry again to others without any divorce: and if they once 
after give conſent, they can never diſagree afterwards. If a man of the 
age of tourteen marry a woman of the age of ten, at her age of. twelve 
he may as well difagree as ſhe may, tho' he were of age of conſent ; be- 
cauſe in contracts of matrimony, either both muſt be bound, or equal 
election. of diſagreement given to both: and ſo on the contrary, if the 
woman be of the age of conſent, and the man under. 1 14ſt. 79. 


Age determined by the laws and canons] Which, as to eſpouſals (as hath 


been ſaid), is the age of ſeven years, when infancy endeth, both in the 


ne party and in the other; and which, as to finiſhing the contract, 
is the age of twelve in the woman, and of fourteen in the man. 


Lindo. 272. 
By the laws of this realm, if a woman during her minority be married 


to a man ſeized of lands or tenements in fee ſimple or fee tail, by pur- 


chaſe or deſcent, ſhe ſhall be endowed of the third part of ſuch lands 
and tenements, ſo that ſhe have accompliſhed the age of nine years at her 
nulband's death. Swrinb. Matr. Con. 1. 7. 


In ceſes of neceſſity] Of which neceſſity the dioceſan, without whoſe 


Lornce they ought not to contract matrimony, ſhall be the judge. 


1 3 f 
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Her the priblich welfare] As where two princes conclude a peace, and 


for tlie more aſſured confirmation thereof, match their children in mar- 
riuge: This marriage the laws do tolerate as lawful, being made upon 


ſuch urgent cauſe, altho? otherwiſe for divers wants the ſarne were unlaw- 
tual. Sind. 9 7. 50 | 


And 


1. 9 
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And by the 26 G. 2. c. 33. which layeth ſundry reſtraints upon mar- 
riages, the marriages (as hath been ſaid) of the royal family are except- 
ec. {. 17. 5 * 

2. Marriages that are made contrary to the conſent of parents, are Conſent of 
pronounced to be invalid both by the canon and civil law; and the Parents ot 
church did ſometimes anathetnatize ſuch as married without the con- as. 
ſent of parents. But yet when ſons and daughters arrive at a com- 
petent age, and are endowed with the uſe of ſtrong reaſon, they may of 
themſelves contract marriage without this conſent : for it is reaſonable 
that children ſhould be left at liberty in nothing more than in marriage. 
becauſe their future happineſs in this life depends upon it. By the civil 
law indeed, an emancipated fon might have contracted marriage withou 
his father's conſent : But a ſon under the power of his father, could nor 
do it without his father's approbation. And as children owe a reveren 
tial obedience to their parents, ſons at this day under twenty five years 
of age, and daughters under twenty, are, in Holland and other countries 
governed by the civil law, forbidden to marry without their parents con- 

ſent. But if they exceed the ſaid reſpective ages, the bare diffent of 
parents, without a ſufficient cauſe, is not a legal impediment to hinder 
them from contracting marriage. Ax/. Par. 302. 

But by the law of England, full age is when a perſon, either malc or 
female, hath attained to the age of twenty one years compleat. And 
accordingly, by the 26 G. 2. c. 33. it is enacted as follows; viz. Al 
marriages ſolemnized by licence, where either of the parties, not being a wi- 
dower or widow, ſhall be under the age of twenty one years, which ſhall be 
had without the conſent of the father of ſuch of the parties jy under age (if 
then living) firſt had and obtained; er if dend, of the guardian or guardians 
of the perſon of the party ſo under age, lawfully appointed, or ene of ibem; 
and if there ſhall be no ſuch guardian, then of the mother, if living and un- 
married; or if there be no mother living and unmarried, then of a guerdian 
or guardians of the perſon appointed by the court of chancen hall be ved, 
1:42; 

But whereas it may happen that the guardian er mother ef any ſuch party 
to be married, being ſo under age as aforeſaid, may be non compos mentis, or 
may be in paris beyond the ſeas, or may be induced unreaſonably and by undue 
motives to abuſe the truſt repoſed in them by refuſing their conſent to a proper 
marriage; il is therefore enacted, that in caſe any ſuch guardian or mother, 
whoſe conſent is made neceſſary as aforeſaid, ſhall be non compos mentis, or be- 
yond ſea, or withhold his or her conſent to the marriage of any perſon, ſuch 
perſon defirous i marry may apply by petition lo the lord chancellor, who 
may proceed upon ſuch petition in a ſummary way ;, and if the marriage pro- 
poſed ſhall on examination appear to be proper, he ſhall judicially declare the 
ſame to be ſo, by an order of count; and ſuch order ſhall be as effeftual, as if 
ſuch guardian or mother had conſented, ſ. 12. 

And by Can. 62. No miniſter, upon pain of fuſpenſion for three years 
ipſo facto, ſhall celebrate matrimony between any perſons when bans are 
thrice aſked, and no licence in that reſpect neceſſary; before the pan 
or governors of the parties to = marricd, being under the age o ß. 
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and one years, ſhall cither perſonally, or by ſufficient teſtimony, ſignify 
to him their conſents given to the ſaid marriage. 

Purſuant to which canon, about the year 1725, Mr. Bridges, curate 
of Shoreditch, London, having married a couple by banns publiſhed in 
that church, and they appearing not to be of age, was articled againit 
before the chancellor of London (Dr Fenchman,, and had ſentence againſt 
him as being guilty of a breach of the canon, Mr Bridges being a man 
of character, and it appearing that he was impoſed upon; the chancellor 
and biſhop of London were willing to have mitigated the penalty. But 
upon a ee at doctors commons, it was agreed, that the canon 
having fixed a penalty, without leaving any power in the judge to miti- 
pare it; he could only be pronounced guilty of a breach of the canon, 
and muſt undergo the penalty of it. Mr Bridges appealed to tlie arches, 
wan after deliberation, the ientence was confirmed. Then he peti- 
tioned the archbiſhop of Canterbury for a diſpenſation of the canon: 
But it was agreed by all the civilians, that as the father of the young man 
had been at the ex :pence of proſecuting, and Mr Bridges was convicted 
of a breach of the canon, he had a right to have lawful puniſhment 
thereby directed to be inflicted. And Mr Bridges could have no relief. 
But if there had only been a neceſſary promoter, or an ex officio proceſs; 
they were of opinion it might be taken off diſcretionally, as no perſon 
could be injured by it. 

And the late archdeacon Sharpe, in his viſitation char ges, is of opinion, 
that it is the miniſter's duty to be himſelf aſſured of the age or conſent 
of the parents of the parties, before he marries any couple even by banns; 
otherwiſe he will be guilty of a breach of the canon. p. 291. 

But now by the ftatute of the 26 G. 2. c. 33. No mier ſolemni— 
zing marriages between perſons, both or one of whom ſhall be under the 
age of twenty one years, after banns publiſhed, ihall be ner by 
cccleſiaſtical cen! ures, for ſolemnizing ſucli marriages without Conſent of 
parents or guardians whoſe conſent is required by law, unleſs he ſhall 
have notice of the diſſent of ſuch parents or guardians. And in cate rhe 
parents or guardians, or one of them, of either of the parties who ſhall 
be under the age of twenty one years, ſhall openly and publickly de- 
clare or cauſe to be declared in the church or chapel where the banns 
mall be fo publithed, at the time of ſuch publication, his diſſent to fuck 
marriage; ſuch publication of banns ſhall be void. 1. 3. 

3. by the 25 I. 8. c. 22. (which Dr. Cibſon ſays is repealed by the 
28 H. 8. c. 7. /. 3. and by the 1 Mar. fell. 2. Cc. 1. and which Mr Cay 
takes notice of as repealed, but wich Mr. Hawkzas inſerts in his edition 
of the ſtatutes, as being in force and unrepealed) it is enacted as follows 
Since many tncoaveniences have fallen by reaſon of marrying within the degrees 
of marriage pr eahibited by god's atv, that is to ſay, the ſen to marr y the 

rather or tte fic Pinclier, de brother the ſiſter, the father his ſors aaughter 
or his aa 125 'er's daughter, or the ſon to marry the daughter of his fo'her 
procreate aud born by his ſtepmother, or the ſon to Arr his attnt bitiig Lis 


father's or meather's ſiſter, a to mary his uncle's wife, er the t. her to 


. 
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marry his ſon's wife, or the brother to marry his brothers wife, or any man 
to marry his wife's dauzhter or his wife's ſen's daughter or his wife's daughters 
cnn or his wife's fi iter; which marriages, albeit they be prohibited by the 
laws of god, yet neverthel s a: ſome times they have proceeded under colour 6 
diſpenſation by mans power : it is is enatted, that no perſon ſhall from 
henceforth marry within the ſaid degrees. 1. 3, 4. 

Provided, that this article concerning prohibitions of marriages within the 
degrees aforementtonea, hall always be taken and interpreted of fich marriages, 
where marriages were ſolemnized, and cornal knowledge was had. ſ. 14. 

And by the 28 JI. 8. c. 7. (which is not in Mr Hawkinss nor in Mr 
Cay's collection, and which Dr Gibſon thinketh to be repealed ; but which 
Vaughan and Veniris, in the caſe of Harriſon and Burwel! hereafter fol- 
lowit ing, do ſuppoſe and argue to be unrepealed) it is in like manner cn- 
acted thus: Since many inconveniences have fallen, by reaſen of the mariving 
within the degrees of marriage probibited by ged's law, that is to ſay, the 
fon to marry the mother, or the ſtepmother carnally known by his feather ; the 
brother the ſiſter , the father his ſen's deughter, or his adsl, 5 daughter 3 
or the ſon to merry the daughter of his father, procreate and b er Y his 
ſtepmether; cr the ſon to marry his aunt, being his ſother”s er mither”'s ſijicr 
or to marry his uncle's. wife, carnally known by his uncle; or the feather to 
marry bis ſon's wife, carnally known by his fon, or the brother to marry bis 
brother's wife, carnally known by his brether , or any man married, 4 nd car- 

ally knowing his wife, to merry his <vife's daughter, cr his wife's /on's 
daughter, or his wife's daughter's deughter, er his <ife's fiter : l. 9. 

And further to declare the meaning of theſe prohibitions, it is to be uner- 
ſtood, that if it chunce any man to know carnally any women, that then all and 
ſingular perjons, being in any degree of cc *nſanguinily or effmity, as is ateve 
Written, to any of the periies * Carne! lv offending, ſhall be deemed to be 


_ Within the caſes aud limits of the ſaid | prehil itions of 1 ae „ All which 


marriages, eit they be probilited by the laws J 90 a, yet ſometimes Pave 
Pr acer Fg under celt ur of diſpenſations Ly man's power; it 15 1 that 
from hence forth ug perſon ſhall marry within ths degrees afore rehearſed. 
f. rr: 

And by the 32 Il. 8. c. 38. (which was repealed in part by the 2 & 3 
Ed. 6. c. 22. and was repealed | in the whole by the 1 4 2 P. & NI. c. 8. 
. 19. but was again revived in part i the 1 E,. . 11, 1 and fo 
leit as it od upon the 2 C3 £ . 8. „% . ereaſres followeth) 47 
ſuch morriages as ſhall be contre Hed between lau ſul perſens (as by this af? 
we declare all perſons to be lawful, that be not pr en ty ged's law to 
marry), ſuch marriages being cs. ra and ſclemm ed in the face of the 


( 


church, ond _ mate with bedily kn:wledge, or ſruit of children or child 
bing 25505 es ein, betwzern the parties ſo 1 married, ſhall be acemed lawful juſt 
C1! 1] 11. N tlle; tit? Handing (172) p PFecun: a 47 Not conſummate with $52 55 


Lug f e either of the partics fo married or both Hall have made, 
itn any other PC 7 , bej cre the time of COMFFAC ING that mam, age Thich is 
2 exnized and conſummate, Gr ewhereof ſuch fruit is enſited or may enſue as 
gfereſaid; aud notwithſendins any di ene tion, prefeription, law, er other 

2 (bing 


Marriage. 
thing granted oi confirmed by att, or otherwiſe ; and 19 reſervation, or pro- 
hibition, god's law except, ſhall trouble or impeach any marriage without the 
levitical degrees; and no perſon ſhall be admitted in the ſpiritual court to 
any proceſs, plea, or allegation to the contrary. 

And by the 2 & 3 Ed. 6. c. 23. before mentioned, it is thus enacted : 
As concerning precoutracis, the jaid ſtalule of the 32 H. 8. c. 38. ſhall be 
repealed, and be of no force or effect, and be reduced to the eftate ard order 
of the king's eccleſiaſtical laws of this realm; ſo that when any cauſe or con- 


trat#t of marriage is pretended to have been made, it fhall be lawful to the 


king's eccleſiaſtical judge of that place, to hear and examine the ſaid cauſe ; 
and (having the ſaid contra ſufficiently and lawfully proved before him) to 
give ſentence for matrimony, commanding ſolemnixation, cohabitation, conſum- 
mation, and traflation as becometh man and wife to have, with inflidting al! 


ſuch pains upon the diſobedients and diſturbers thereof, as before the ſaid 


ſtatute he might hade done. 1. 2. | 


Provided, that this act do not extend to make good any of the other cauſes, 
to the diſſolution or diſannulling of matrimony, which be in the ſaid att 
ſpoken of and diſannulled; but that in all other cauſes and other things therein 
mentioned, the ſaid att do ſtand in force. 1. 4. 

The degrees ſpecified in theſe ſtatutes, are particularly ſet forth in the 
eighteenth chapter of Leviticus ; whereby not only degrees of kindred 
and conſanguinity, but degrees of affinity and alliance do hinder matri- 
mony. Which lord Coke illuſtrateth in this manner: 


Of the man's part. 


Degrees of kindred and conſan- Degrees of affinity or alliance pro- 


guinity prohibited. hibited. 
A man may not marry his A man may not marry his 
Mother. Father's wife. 
Father's ſiſter. _Undcle's wife. 
Mother's lifter, _ Father's wife's daughter, 
Siiter. Brother's wife. 
Daughter. Wree's lifter. 


Daughter of his ſon or daughter. Son's wife or wife's daughter. 
Daughter of his wife's fon or daughter. 


Of the woman's part, 


A woman may not marry her A woman may not marry her 
Father, | Mother's huſband. 
Father's brother. | Aunt's huſband. 
Mother's brother, Siſter's huſband, 
Brother. Huſband's brother, 
Johns. Davghter's huſband, _ 
Son of her{{on or daughter, Son of her huſband's {on or daughter, 


And 
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And according hereunto a table was ſet forth, in the 
followeth . 


year 1563, as 


An admonition to all ſuch as ſhall intend hereafter to enter the fate of 
matrimony godly and agreeable to the laws : 

Firſt, That they contract not with ſuch perſons as be hereaſter expreſſed, nor 
with any. of like degree, againſt the law of god, and the laws of the realm. 

Secondly, That they make no ſecret contracts, without conſent and counſcl of 
their parents or elders, under whoſe authority they be, contrary to god's laws, and 
man's ordinances, | 

Thirdly, That they contract not anew with any other, upon divorce and ſepa- 
ration made by the judge for a time, the laws yet ſtanding to the contrary. 


A man may not marry his 


Secundus gradus in linea rea 
aſcendente, 

Avia. 

Avi relicta. 

Proſocrus, vel focrus magna, 


Secundus gradus inæqualis in linea 
tranſverſali aſcendente. 

Amita. 

Matertera; 

Patrui relicka. 

Avunculi relifta. 

Amita uxoris. 

Matertera uxoris. 


Primus gradus in linea recta 


aſcendente. 

Mater. 

Noverca. 

Socrus. 

Primus gradus in linea rea 
deſcendente, ys 

Filia. 

Privigna. 

Nurus, 

Primus gradus æqualis in linea 
tranſverſali, 

Coror. 


Soror uxor is. 
Fratris relicta. 


Secundus gradus in linea recta 
deſcendents. 

Neptis ex filto, 

Neptis ex filta; | | 
Pronurus, i. reliclu nepetis ex filio. 
Pronurus, i. relicta nepotis ex filia, 
Privigni filia, 
Privigna fila, 


* 


1 Grandmother; 
2 Grandfather's wife, 
3 Wiſe's grandmother, 


4 Father's ſiſter, 

5 Mother's ſiſter. 

6 Father's brother's wife. 
7 Mother's brother's wife. 
8 Wife's father's ſiſter. 

9 Wile's mother's lifter, 


Io Mother, 
11 Stepmother, 
12 Wiſe's mother. 


13 Daughter, 


14 Wife's daughter, 


15 Son's wife, 


16 Siſter. 
17 Wife's ſiſter. 
18 Brother's wife. 


19 Son's daughter. 

20 Davghter's daughter, 

21 Son's ſon's wife, 

22 Daughter's ſon's wife, 

23 Wite's ſon's daughter. 

24 Wife's daughter's daughter. 
Secundus 
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Marrtage. 


Secundus gradus inæqualis in linea 
tranſverſali deſcendente, 

Neptis ex fratre. 

Neptis ex ferore, 

Nepotis ex fratre relicia. 

Nepatis ex ſorore relicta. 

Neptis uxoris ex fratre. 

Neptis uxorts ex ſorore. 


25 Brother's daughter, 

26 Siſter's daughter, 

27 Brother's ſon's wife, 

28 Siſter's ſon's wife, 

29 Wife's brother's daughter, 
30 Wife's ſiſter's daughter, 


A woman may not marry with her 


1 Grandfather. 
2 Grandmother's huſband. 
3 Hutband's grandfather, 


WO 0G 


Father's brother. 

Mother's brother, 

Father's ſiſter's huſband, 
Mother's ſiſter's huſband, 
Huſband's father's brother. 
Huſband's mother's brother. 


10 Father. 
11 Stepfather, 
12 Huſband's father. 


13 Son. 
14 Huſband's ſon. 


15 Daughter's huſband, 


16 Brother. 
17 Huſband's brother, 
18 Siſter's huſband, 


19 Son's ſon. 


20 Daughter's ſon. 


21 Son's daughter's huſband. 

22 Daughter's daughter's huſband, 
23 Huſband's ſon's ſon, 

24 Huſband's daughter's ſon. 


Conf. 
Afhn. 


Min. 


Secundus gradus in linea rea 
aſcendente, 

Avus, 

Avie relictus. 

Profecer, del ſacer magnus. 


Secundus gradus inæqualis in linea 
tranſverſali aſcendente, 


Patruus. 
Adunculus. 

Amite reliqtus. 
Materteræ religtus. 
Patruus mariti. 
Avunculus mariti. 


Primus gradus in linea recta 


aſcendente, 

Pater. 

Vitricus. 

Socer. | 

Primus gradus in linea reQa 
deſcendente, 

Filius. 

Privignus, 

Gener, | 

Primus gradus æqualis in linea 
tranſverſali, 

Hater. 

Levir. 


Sororis relictus. 

Secundus gradus in linea recta 
deſcendente, 

Nepos ex filio. 

Nepes ex filia. 


 Progener, i. relictus neptis ex filio. 


Progener, i. relictus neptis ex filia, 
Privigni filius. 
Privigne filius. 


Secundus 


Marriage. 


Secundus gradus inæqualis in lines 
tranſverſali deſcendente, 


25 Brother's ſon, | Conſ. Nepos ex fratre, 

26 Siſter's ſon, Conſ. Nepos ex ſorore. 

27 Brother's daughter's huſband, Ain. Meptis ex fratre reliftus. 

28 Siſter's daughter's huſband. Ain. Neptis ex ſorore reliftus. 

29 Huſband's brother's ſon, Ain. Leviri filius, i. nepos mariti ex ſra'r «, 


30 Huſband's ſiſter's ſon. Min. Gleris filius, i, nepos mariti ex ſor o e. 


1. It is to be noted, that thoſe perſons which be in the direct line aſcendent 
and deſcendent, cannot marry together, altho' they be never ſo far aſunder i: 
degree. 

2. It is to be noted, that conſanguinity and affinity (letting and diſſolving na 
trimony,) is contracted as well in them and by them which be of kindred by the 
one fide, as in and by them which be of kindred by both ſides. 

3. Item, that by the laws, conſanguinity and affinity (letting and diſſolving 
matrimony) 1s' contracted as well by unlawful company of man and woman, as by 
lawful marriage, Ne 

4. Item, in contracting betwixt perſons doubtful, which be not expreſſed in 
this table, it is moſt ſure firſt to conſult with men learned in the laws, to under- 
ſtand what is lawful, what is honeſt and expedient, before the finiſhing of thei 
contracts. | 

5. Item, that no parſon vicar or curate ſhall ſolemnize matrimony out 6f his 
or their cure or pariſh-church or chapel, and ſhall not ſolemnize the fame in 
private houſes, nor lawleſs or exempt churches, under the pains of the law. fot- 
bidding, the ſame; and that the curate have their certificates, when the partic. 
dwell in divers pariſhes, | 

6. Item, the banns of matrimony ought to be openly denounced in the churct 
by the miniſter, three ſeveral ſundays or feſtival days; to the intent that who 
will and can alledge any impediment, may be heard, and that ſtay may be made 
till further trial, if any exception be made there againſt it, upon ſufficient caution. 

7. Item, Who ſhall maliciouſly object a frivolous impediment againſt a lawful 
matrimony, to diſturb the ſame, is ſubject to the pains of the law. 

8. Item, Who ſhall preſume to contract in the degrees prohibited (tho' he do it 
ignorantly) beſides that the fruit of ſuch copulation may be judged unlawful, is alſo 
puniſhable at the ordinary's diſcretion, 

9. Item, if any miniſter ſhall conjoin any ſuch, or ſhall be preſent at ſuch 
_ contracts making, he ought to be ſuſpended from his miniſtry for three years, and 

o:herwiſe to be puniſhed according to tbe laws. 

10. Item, it is further ordained, that no parſon vicar or curate do preach treat or 
expound, of his own voluntary invention, any matter of coiitroverſy in the ſcrip— 
tures, if he be under the degree of a maſter of arts, except he be licenſed by l. 
ordinary thereunto, but only for the inſtruction of the people, read the homies al. 
ready ſet forth, and ſuch other form of doctrine as ſhall be hereafter by authority 
publiſhed : and ſhall not innovate or alter any thing in the church, or uſe any ola 
rite or ceremony, which be not ſet forth by publick authority. 


And ſo much concerning the table of degrees, which by reaſon of the 
canon here next following it hath been thought requiſite ro inſert intirc. 
together with the previous admonitions and the ſubſequent obſervations : 
altho* ſome of the ſaid obſervations (as particularly that concerning the 
publication of banns on feſtival days) are now abrogate«. 
"YO L: 1h. 1 By 
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By which canon it is ordained, that no perſon foal! marry within the 
45 grees prohibited by the laws of red, and expreſſed in à table ſet forth by 
authority in the year of our lord. 1363; and all marriages ſo made and con- 
tratted ſhall be adjudged inceſtuous and unlawful, and conſequently ſhall be 
dif: ted as void tr 5 the beginning, and the parties ſo married jhail by 
710 9005 of lac be ſeparated. And the aforęſaid table ſhall be in every church 
lich iy ſet up, "at the cha ge of the pariſh. Can. 99. 
Betoic the faid ſtatute of the 32 H. 8. c. 38. other prohibitions than 
god's law admitteth, were invented by the court of Rome; the diſpen- 
lation whereor they always reſerved to themſelves: as for Inſtance, in 


1 


kindred and affinity between coulin germans, and ſo to the fourth d egree: 
as allo, carnal knowledge of any of the ſame kin or affinity before in ſuch 
outward degrees. But now by this act, all perſons are declared to be 
lawful to contract matrimony, that be not prohibited by god's law to 
marry z and that no reſervation or prohibition (god's law excepted) ſhall 
trouble or impeach any marriage without the levitical degrees. So as, 
without queſtion, the ſon of the father by another wife, and the daughter 
of the mother by another huſband, and ſo on the contrary, may matry. 

2 Inſt. 684. 

For the better underſtanding of which prohibitions, together with the 
grounds and limitations of them; it may not be improper to mention 
iome ſpecial rules, which have been Jaid down for that end, both by 
Lawyers and divines. As, 

Firſt, chat marriages in the aſcending and deſcending line, that is, of 
children with their father, grandfather, mother, grandmother, and ſo 
apwards, are prohibited without limit; becauſe they are the cauſe (im- 
mediate or mediate) of their being; and it is directly repugnant to the 
order of their nature, which hath alligned {everal duties and offices, eſ- 
ential to each, that would thereby be inverted and overthrown. A parent 
cannot obey a child; and therefore it is unnatural, that a parent ſhould 
be wife to a child: a parent, as a parent, hath a natural right to com- 
mand and correct a child; and that a child, as huſband, ſhould com- 
mand and correct the ſame parent, is unnatural. To which we may add, 
the inconliftency, abſurdity, and monſtrouſneſs oß the relations to be 
begotten, if ſuch prohibition were not abſolute and unlimited. The fon 


or daughter, for initance, born of the mother, and begotten by the ſon; 


conſidered as born of the mother, would be a brother or ſiſter to the 
father; but as begotten by him, would be a fon or daughter. So the 
ſſue procreate upon the grandmother; as born of the grandmother, will 
be uncles or aunts to the father; but as begot by the lon, they will be 
fons or daughters to him, and this in the firſt degrees of kindred. 

74%¼. 412, 

Further, There are ſeveral degrees, which altho* not expreſs:ly named 
in the ie evitical! law, are yet prohibited by that, and by the ſtatute of the 
32 H. 8. e 38. by parity of reaſon. Which is thus illuſtrated in the 


reforms tio 8 This in the levitical degrees is to be obſerved, that all 


the degrees by name are not t expreſly {et down; for the holy g ghoſt there 
a did 
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did only declare plainly and clearly ſuch degrees, from whence the reſ! 
might evidently be deduced. As, for example, where it is prohibited 

that the fon ſhall not marry his mother, it followeth alſo, that che daugh- 
ter ſhall not marry her father. And by injoining that a woman ſhall not 
marry her father's brother; the like reaſon requireth that ſhe ſhall not 
marry her mother's brother. To which the ſame book adds two parti. 
cular rules, for our direction in this matter: 1. That the degrees which 
are laid down as to men, will hold equally as to women in the ſame prox- 
jmity. 2. That the huſband and wife are but one fleſh; ſo that he who 
is related to the one by conſanguinity, is related to the other by affinity 
in the ſame degree. Gib/. 412. 

Upon the foregoing rule, from parity of reaſon (which is alſo acknow- 
ledged and laid down by the books of common law) reſts the prohibition 
againſt marrying a wite's ſiſter ; which is well expreſſed by biſhop Jew! 
in his printed letter upon that point: *“ Albeit (ſays he) I be not for- 
% bidden by plain words, to marry my wife's ſiſter; yet I am forbidden 
ſo to do by other words, wluch by expoſition are plain enough. For 
„ when god commands me that I ſhall not marry my brother's wife, it 
follows directly by the ſame, that he forbids me to marry my wife's 
& fitter. For between one man and two ſiſters, and one woman and two 
brothers, is like analogy or proportion.” And when this point of 
marrying the wite's ſiſter, came under conſideration in the court ot 
king's bench, M. 25 C. 2. in the caſe of Hill and Good, tho' it was al- 
ledged, that the precept prima facie ſeemed to be only againſt having 
two ſiſters at the ſame time, and prohibition to the ſpiritual court was 
granted; yet in the trinity term next following, after hearing civilians 
they granted a conſultation, as in a matter within the ſtatute of the 
32 H. 8. tho? the former ſtatute of the 28 H. 8. had never been revived, 
which yet it virtually was; and there, as in the ſtatute of the 25 JI. 8. 
the wife's ſiſter is expreſly prohibited. Gi. 412. Laugh. 302. 3 Keb. 
166. 

Upon the like parity of reaſon, in the caſe of I/ortley and Watłinſon, 
a conſukation was granted, Where one had married the daughter of the 
liter of his former wife; which (as Sir John King laid the argument, 
is the ſame degree of proximity, as the nephew's marrying his father's 
brother's wife; and this being expreſsly prohibited, the other by parity of 
reaſon is ſo likewiſe z as it had been declared, E. 16 J. in Renninglon'“ 
caſe, before the high commiſſioners. Which point was again argue 
Z. 1 Au. in the caſe of Suowling and Nurſey, and conſultation granted as 
before, notwithſtanding the cafe of Richard Parſons mentioned by lord 
Coke, 1 Inſt. 235. in which it was firſt determined not to be within the 
levirical degrees, and prohibition granted; but a conſultation being a. 
warded on debate two years after, that caſe is ſaid to have been expungect 
out of the firſt Inſtitute, by order of the King and council. And this was 
the very point in which (preſently after the making of the act) lor 

Cromwell deſired a diſpenſation for one Maſſey, who was contracted, to 
his ſiſter's daughter of his late wife: but the archbiſhop denied it, as 
. f Contrary 
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contrary to the law of god, and gave for reaſon, that as ſeveral perſons 
are prohibited, which are not expreſſed, but underſtood by like prohi- 
bition in equal degree; ſo in this cafe, it being expreſſed that the nc. 
phew ſhall not marry his uncle's wife, it is implied, that the niece ſhall 
not be married to the aunt's huſband. Gzb/. 412, 413. 

Much leſs can it be doubted, whether the like rule concerning - parity 
of reaſon, doth not forbid the uncle to marry his niece, which tho' not 
expretbly forbidden, is virtually prohibited in the precept, that forbids 
the nephe: to inarry the aunt z nor is it of moment to alledge, t that the 
firſt is a more ſavourable cafe, as the natural fuperioriy is preſerved 
lince the parity of degree, which is the proper rule of judging, is the 
very fame. Ci. 413. 

But where in the caſe of Harriſon and Burwell, T. 20 C. 2. in the ſp1- 
ritual court, one had married the wife of his great uncle, this was de- 
clared, not to be within the levitical degrees; and accordingly, after the 
opinion of all the judges 7 by the "king" s ſpecial command, a pro- 
hibition was granted. Gibſ. 4 

By the civil law, firſt LAS 9-4 are allowed to marry ; but by the canon 
law, both firſt and ſecond couiins (in order to make diſpenſations more 
frequent and neceſſary} are prohibited. Therefore when it is vulgarity. 
kid, that firit couſins may marry, but tecond couſins cannot; probably 
this aroſe by confounding theſe two laws: for firſt couſins may marry by 
the civil law, and ſecond couſins cannot by the canon law. MWocd Civ. L. 
118, 119. Ayl. Par. 364. 

But now, by the aforeſaid ſtatute of the 32 H. 8. c. 38. 
hat both firſt and ſecond couſins may marry. 

he kindred of che hufband are not of affinity to the kindred of the 
wife; and therefore the huſband's brother may marry the wife's lifter, as 
well as the huſband's fon by a former wife may marry the wite's daughter 
by a former huſband. The affinity is terminated in the huſband him- 
ie}f from the wife's kindred, and in the wife herſelf from the huſband's 
zindred; Wocd Civ. J.. 119. 

H. 7. Hains and Fephcott. & day was appointed to hear couniel, 

why a prohibition ſhould not be granted to the ſpiritual court of Wor- 
gelten © ſtay a ſuit againſt Hains for mar xing with the baſtard daughter 
of his ſilter. And it was argued for the prohibition, that this is not 
prohibited by any law, for there is neither affinity nor conſanguinity, for: 
2 baſtard is auttius J lus. On the contrary it was urged, that the levitical 
law is, ad: proximurn? 2 non gccedat; that the jews made no dit- 
terence, as to marriage, between baſtards and others; that tho' baſtards 
are deprived of certain | privileges by particular lows, yet the ſanie reaſon 
prohibits them from marriage as others: And by this rule a man might 
marry his own baſtard ; which doubtiets couid not be allowed. And the 
court inchned not to grant a prohibition ; but; the cauſe was adjourned, 


ang it appears not what became of it. L. Raym.. 68. 5 Med. 168. 
777. 415 25 


it is clear, 
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In the caſe of Ellerton and Gaſtrel; where Ellerton had married the | 
daughter of the fiſter of his former wife, this was declared to be within the 7 
prohibition of the levitical degrees. Gibſ. 412. Comyns 318. 

If a man marry one within the degrees prohibited, the iſſue between 
them is not by the common law a baſtard, until there be a divorce; 
tor 15 that law, the marriage is not till then void. God. 486. 

. They which be dumb, and cannot ſpeak, may contract matrimony Dumb per- 
by Tone; which marriage is lawful and available to all intents, Storaub. ſons. 
Matr. Con. ſ. 15 5 

One who b is an idiot from his birth, may conſent in marriage; and Idiots. 
his iflue ſhall be legitimate. 1 Koll's Ar. 357. 

6. By the ancient law of England, if any chriſtian man did marry with jews. 

a woman that was a jew, or a chriſtian woman did marry with a jew 
it was felony, and rhe party fa oftending ſhould be burnt alive. 


3 Inſt. 89. 
The author of Fleta faith, that ſuch offender ſhould be buried alive. 
Fleta 54. 


But where both parties are jews, they are allowed to marry ; and are 
not under the reſtraints (as was before obſerved) of the ſtatute of the 
20 86. 1. . 

7. By the civil law, the woman is forbidden to mar ry ag; ain, within the Widows. 
year (as It is called) of mourning, unleis there is a ſpecial diſpenſation 
from the prince; by reaſon of the uncertainty to which Euſb: ard. on 1e 
may belong, and becaule a reverential mourr, ing and pio us regard to the 
memory of her dectaſed huſband is in decency. expected. Weed Civ. I. 
124. 2 Domat 120. 

And lord Coke ſays; for the avoiding of fuch like inconveniences, 
this was the law before the conqueſt——— Let every widow continue 
unmarried for twelve months; and if the ſhall marry, let her loſe her 
dower. 1 inft. 8. 

But the divine and. the canon law leave no fuch injunctions. Fuca 
Croc: L 122. 

Alſo by the common law of England, a widow is not prohibited from 

marrying at any time after her huſband's death. 

8. Langten. Perſons beneficed or in holy orders ſhall not preſume to Piet 
keep concubines publickty in their houſes, nor elſewhere ſhall have pub- 
lick acceſs to them with ſcandal. If the concubines, after publick ad- 
monition, ſhall not depart; they ſhall be expelled from the churches 
which they ſhall ſo preſume to defame, and they ſhait not be admitted 
to the ſacraments. And it they ſtill perſiſt, let then be excommuni- 
cated, and the ſecular arm be invoked agamit them. And the clerks, 
after ien! admonition, ſhall be deprived of their office and benefice. 
Lind. 125. 

Langton, If clergymen leave ought by their wiils to conci.bines, it 
Wall go to che church. Land. 166. 
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Ecberfbead.; Clergymen under the office of ſubdeacon may keep their 
wives; but ſu>leacons or above ſhall leave their women whether ſuch 
women do conſent to it or not. Lind. 128, 

Otho, Clergymen who publickly keep concubines ſhall put them away, 
on pain of futpenſion from their office and benefice. Athon 41. 

Ctheban. None ſhall let houſes to clerks who keep concubines. 
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By the 1 II. 7. c. 4. It ſhall be lawful to all archbiſhops biſhops and 
other ordinaries having epiſcopal juriſdiction, to puniſh and chaſtiſe prieſts 
clerks and religious men, being within the bounds of their juriſdiction, 
as ſhall be convicted before them by examination and other lawful proot 
requiſite by the law of the church, of advoutry, fornication, inceſt, or 


any other fieſhly incontinency, by committing them to ward and priſon, 


there to abide for ſuch time as ſhall be thought to their deſcretions conyc- 
nient for the quality and quantity of their treſpaſs. 

By the 31 Z. 8. c. 14. (which was altered by the 32 H. 8. c. 10. here 
next following, and which was finally repealed by the 1 Ed. 6. c. 12.) it 
was enacted as followeth : A prieſt keeping company with a wie, to the 
evil example of other perſons; ſhall be guilty of felony, as ſhall alſo the 
woman. And it any prieſt ſhall keep a concubine, to the evil exampic of 
other perions; he thail forteit his goods and ſpiritual promotions, and 
be impriſoned during the king's pleaſure : and if he ſhall again offend, 
he ſhall be guilty of felony. And the women {hall have like puniſhment 
as the prieſts. 

By the 32 H. 8. c. 10. (which is is repealed as to wives by the 2 & 
2 Ed. 6. c. 21. here next following, but continues in its force as to concu- 
lines The penalties of the aforeſaid ſtatute of the 31 77. 8. are mitiga- 
ted; and for both offences alike, the prieſt ſhall oe forfeit (as it is there 
expreiied) for the firſt offence all his goods and ſpiritual promotions except 
one ; for the ſecond offence, all his goods, and alſo during his life all the 
profits of his lands and of his ſpiritual promotions; and for the third of- 


| tence, all his goods, and alſo during his life all the profits of his lands 


and of his ſpiritual promotions, and be impriſoned during life. And the 
woman offending, if ſhe be unmarried, ſhall for the firit offence forfeit 
all her goods; for the ſecond offence, all her goods and half the iſſue of 
her lands during life; for the third offence, all her goods and the iſ- 
ſues of all her lands during life, and impriſonment during life : if ſhe 
be married, ſhe ſhall for the firit offence be impriſoned for all the term of 
her life, at the king's will and pleaſure. 

By the 2 & 3 Ed. 6. c. 21. (which was repealed by the 1 Mar. ſeſſ. 2. 
f. 2. and revived by the 1 J. c. 25.) All and every law and laws poſitive, 
canons, conſtirutions, and ordinances, heretofore made by authority of 
man only, which do prohibit or torbid marriage to any eccleſiaſtical or 
ſpiritual perlon or perſons, of what eſtate condition or degree they be, 
or by what name or names ſoever they be called, which by god's law 
may lawfully marry, in all and every article branch and ſentence concern- 


ing 
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ing only the prohibition for the marriage of the perſons aforeſaid, ſhall be 
utterly void and of none effect. 

And by the 5 & 6 Ed. 6. c. 12. (which alſo was repealed by the 1 Aar. 
. . and revived by the 1 J. c. 25.) The matrimony of all and 
every prieſt and other eccleſiaſtical and {piritual perſon, which ſhall be 
duly had celebrated and made; ſhall be adjudged deemed and taken for 
true and lawful matrimony, to all intents conſtructions and purpoſcs. 

Note, that by theſe ancient canons, concubinage ſcemeth to have been 

artly connived at; only the publick ayowance thereof was diſcouraged. 
And by the aforeſaid ſtatute of the 31 77. 8. marriage, of the two, 18 
eſteemed the greater offence; and by the 32 JI. 8. both olfences are ren- 
dred equal: the penalties of which latter ſtatute (as was obſerved) do ſtill 
continue in force with reſpect to concubinage, altho* by the 2 & 3 £4. 6. 
they are abrogated as to marriage. And by the 5 & 6 Ed. 6. the ce gy, 
as to the point of matrimony, are put upon the fame footing with all 
other perſons. In queen Mary's time, king Edward's law: beir: g. repeal 
ed, the clergy were again brought under the ſevere laws of ki ing [cry 8. 
and ſo cominued during all that reign, and (which 15 remarkable) during 
alſo the whole reign of © queen Elizabeth. Yet neverthcleſs the 1 nine 
articles were paſſed in convocation and confirmed by the royal authority 
in the fifth year of that queen, in the year of our lord 1302; 8 ra 
tified anew by her in the year 1571. The thirty ſecond of witch articles 
is as follows : | 

Biſhops, prieſts, and deacons, are not commanded by god's r either l 
vo the eftate of ſengle fe, or to abſtain from marriage; te: Fe 18 lays 
ful for them, as 175 all other chriſtian mens to marry at ci - C581 Aijcretion, 
as they ſhall judge the ſame to ſerve better to godline 

Which perhaps may be accounted for from this ; that queen Elizabeth 
was always averſe from the parlizment” 's interfering; in eccleſiaſtical affairs, 
and therefore NIE think that her ſole allowance and ratification ot this 
(amongſt the other articles of religion) would be ſuffcient in this matter 
Wi ithout expreſsly repealing the it atute of qucen Mary... Or perhaps, in 
orcer to have the clergy more dependent, ſhe might be e Willing that this 
matter ſhould continue doubtful. However by the ſtatute of the 1 T. AR; 
all foundation for any further queſtion is taken wan, which enpreſoly 
revives the aforeſaid ſtatutes of Ed. and ſo the law hath continued 
ever ſince. 


T5 


9. By the 14 85 15 H. 8. c. 8. Whereas of old time accuſtomed hath Six derks is 
been uſed in the high court of chance 15 that all manncr of clerks and chancery 


miniſters of the ſame court, writir g to the great ſeal, 15 dne! be unmar- 
red (exce 2 only the derk. of the crow n), 10 that as well the curſitors 
and other c lerks, as the ſix clerks of the ſaid chancery were hy the ſame 
cuſtom reſtrained from marriage, whereby all choke” that contrary to the 
lame did marry were no longer ſuffered to write in the ſaid chancery, not 
only to their great hindrance, loſing thereby the benefit of their long 1 5 


and tedious labours and Pains in "youth taken! in the ſaid court, but allo 


to the great decay of the true courſe of the ſaid court; and foraſmuch as 
| no 
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now the ſaid cuſtom taketh no place nor uſage, but only in the office of 
the ſaid fix clerks, but that it is permitted for maintenance of the ſaid 
courſe, that as well the {aid curſitors 8s the other clerks aforeſaid may 
and do take wives, and marry at their hberty, after the laws of holy 
church, and of long time have ſo done, without inters1ption or let of 

any perſon : Qerefore in conſideration of the premiſles, and for that the 
ſald cuftom is not grounded upon any law, it is enacted, that all perſons 
who ſhall be in tne office of the fix clerks of the chancery, may take 
wives and marry at their liberty, after the laws of holy church; and ſhall 
hold their offices notwithſtanding in as 0 5 manner as if they had never 
been married. 

10. By the 37 H. g. c. 17. (which was repealed by the 1 E 2 P. & N. 

8. J. 27. and revived by the 1 El. c. 1. .. 12.) All perſons, as well 
ay as thoſe that be married, being doctors of the civil law, lawfully 
create and made in any u univerſity, who ſhall be conſtituted chancellor, 
vicar general, commiſſary, official, ſcribe, or regiſter, may lawtully exe- 
cute and exerciſe all manner of juriſdiction, commonly called eccleſia- 
ical juriſcliction, and all cenſures and coertions appertaining or in any 
wile belonging to the ſame, albeit ſuchi perſons be lay, married, or un- 
married; fo that they be doctors of the civil law as aforeſaid, 


II. Of marriavze contracts. 


1. Spoulals de futuro, are a mutual promile or covenant of marriage 
to be had afterwards : ; as when the man faith to the woman, I will take 
thce to my w ite, and ſhe then anſwereth, I will take thee to my huſband : 
Spouſals de preſenti, are a mutual promiſe or contract of preſent matri- 
mony; as W hen the man doth ſay to the woman, I do take thee to my 
Wife, and ſhe then anſwereth, I do take thee to my huſband. Sreinb. 
Matr. Con. 1. 2. 


2. Kaynclds. The miniſters ſhall frequently denounce to thoſe who are 


made private: defirous to contract matrimony z that, on pain of excommunication, they 


Age for con- 


Port of the 


do not contract matrimony, but in an open place, and before divers wit- 
neſſes in publick. Lind. 271. 

3. Both by the civil and canon law, infants under ſeven years of age 
cannot contract any kind of ſpouſals. Swinb, 1. 6. 

From the age of ſeven, to the age of twelve as to the woman, and of 
fourteen as to the man, they cannot contract matrimony de praeſenli, but 
only de ſuturo. Swinb. f. > 

A man fo ſoon as he hath accompliſhed the age of fourteen years, and 
a woman ſo ſoon as ſhe hath accompliſhed the age of twelve years, may 
contract true and lawful matrimony. Swind. ſ. 

But by Can. 100. No children under the age of one and twenty years 
complcar, ſhall contract themſelves without the conſent of their parents, 
or of their guardians and governors if their parents be deceaſed. 

4. By the civil law, the woman is not conſtrained to bring her whole 


8 reſer- ſubſtance as a portion to her kulband, but may retain back part of her 


2 goods, 
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goods, which are then called paraphernalia (from wezz bi/{des, and 6:en 
daruber), in which the huſband hath no intereit ; for the may diſpoſe of 
without his conſent, and bring actions in her own name, or in the name 
of rhe huſband, for recovering the ſame. Mood. Civ. L. 123. 

In England we account the paraphernalia to be only the woman's 
vcaring apparel, jewels, and perſonal ornaments, which ſhe wore during 
her marriage; ſtutable to the quality of her huſband. 79. 

And a wife after the death of her huſband may claim her paraphern 
lia, or neceſſary apparel for her body, cloth given her to make a gar 
ment, and the like, beſides her dower or jointure. But ſhe ſhall not 
have exceſſive apparel, beyond her rank or degree. Pearl necklaces, 
mains of diamonds, gold watches, and ſuch like, may be included un- 
ter paraphernalia, if they were uſually worn by the wite, and were 
autable to her degree, according to the faſhion of the times. 1 Ned“ 
Ar. 911. 

3. Heretofore, if any having contracted matrimony de praſenli, and What romedy 
being convented by the eccleſiaſtical judge, did refuſe to execute the ſhall be upon 
tentence given by him to celebrate the matrimony accordingly, after Inw- e contact, 
tal admonition given in that behalf; he or ſhe ſo retulng might for their 
contumacy or diſobedience therein be excommunicated, and be impriton- 
ed on a writ de excommunicato capiendo, until he or ſhe did ſubmit to obe 
the monition of the ordinary in that behalf. Swnb. 1. 17. 

But as for perſons who had contracted ſpouſals only de future, if either 
of them did refuſe to perform their promiſe, the judge was not to proceed 
to the /ignificavit into chancery for an excommunicato capiendo, but rather 
to abſolve that curſed party which contemned the cenſures of the church, 
albeit there might be no cauſe of favour, but for fear of further milchict, 
by compelling them to go together which did hate one another: yet was 
not this froward party thus to be diſmiſſed, but was to ſuffer penance for 
the breach of his promiſe : nor was he or the to be diſmiſſed or abſolved, 
if thoſe ſpouſals de /#:uro by reaſon oi carnal knowledge or ſome other 
act equivalent did. become matrimony ; for in that caſe as in the former 
where ſpouſals were contracted de pr.c/eti, the diſobedient party was to 
be excommunicated, apprehended, and impriſoned; and not to be a» 
tolved or releaſed before fatisfaction, or death, or other quit cauſe of 
divorce. id. 

But now by the 26 C. 2. c. 33. No ſuit or procecding ſhall be had in 
any eccleſiaſtical court, in order to compel a celebration of any marriage 
'a facie eccleſiæ, by reaſon of any contract of matrimony, whether Pe 
verba de præſenti, or per verba de futuro, which ſhall be entred into after 
the twenty fifth day of march 1754. 1. 13. 

But notwithſtanding, the party is not the leſs liable to damages tor che 
ſame, in an action to be brought upon the cale. 

6. T. 5 & 6G. 2. Hel! againſt Ward clarencieux king at arms. Mrs. Infant's con: 
Holt the plaintiff declared, that ir was mutually agreed between the de- tract, how far 
tendant Mr. Ward and her ſelf, that they ſhould marry at a future day, binding. 
Which is paſt, and that in conſideration: of each other's promites, each 
Vol. II. D „ engaged 
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engaged to the other; notwithſtanding which, he did not marry lier, but 
had married another; which ſhe lays to her damage of 40001. The de- 
tendant, with leave of the court, pleaded double: viz. Hirt, that he made 
no ſuch promiſe; and ſecondly, that Mrs. Helt the ann at the time 
of the promile was an infant of fifteen years of age. Ihe plaintiff joins 
ine upon the former point, and a verdict was found for her, with 20001 
damages; e as to the plea of infancy demurred. This cauſe was ar- 
gucd {everal times at the bar. Upon the firit argument, the court were 
3 inclined with the plaintiff, becauſe tho? the defendant would not 
have the ame remedy againſt her by action for n yet they thought 
he might have ſome remedy, to wit, by the eccleſiaſtical court, to com- 
pel a per! formance, the plaintiff being of the age of conſent, and that 
would be a ſufficient conſideration and therefore appointed an argument 
by civilians, to ice what their law would determine in ſuch a caſe. Upon 
the argument of the civilians, no inſtance could be ſhewn, wherein they had 
compelled the pertormanc e of a minor's contract. And they Who ar gued for 
the defendant ſtrongly inſiſted, that in the cafe of a contract per derba de 
ſuturo (as this was), there Was no remedy, even againſt a perſon of full 
age, in the ſpiritual court, but oy. an admonition : And the only reaſon 
why they hold juriſdiction in the caſe of a contract per verba de Prajents 
was, becaule that is looked upon n amongſt them to be 72/17 matrimonitm, 

and they only decree the formality of a ſolemnization in the face of the 


church. After their arguments, it was ſpoken to again. And now this 


term Raymond cnet juſtice delivered the reſolution of the court: The ob- 
ice tion in chis Cate is, that the plaintit not being bound equally with the 
defendant, this is dum patium, and the detendant cannot be charged in 
this action. Formerly it was made a doubt by my lord Vaughan, whe- 


— 


ther any action could be maintained on mutual promiſes to marry; but 


that is now a point not to be diſputed. And as to the preſent cate, we 
ſhould have had no difficulty in giving judgment for the plaintiff, if we 
could have been fatisred by the. arguments of the civilians, that as the 
plaintiff was of the age of conſent, any remedy, tho! not by way of 


action for damages, could be had againſt her. But ſince they ſcem to 
have no brec cedeut in che caſe, we mult conſider it upon the foot of the 


common law. And upon that the lingle queſtion is, whether this con- 
tract, as agtalk the Plaintiff, vas al bſolutcly void. And we are all of 
opinion, that this contract is not 10014, but 5 nV voidable at the election 
Or the infant . and as 2 the perfon Ot. full aac, it abſolutely binds. The N 


contract of an infant is cn red in law, 48 different from the COn- 
tracts Ot all other perſons. In ſome caſes "his contract {hall bind him: 


ſuch is the contract of an infant for neceſſaries and the law. allows him 


to make this contract, as neceflary for his preſervation; and therefore 
in ſuch caſe a ſingle bill nal bind him, tho' a bond with a penalty 
{hþ:2}] not. Were the contract. may be for the benefit of the infant, or 
to his prezud ice; che. law ſo tar protects Mes as to give him an opportu- 
nity to conlider 185 when he comes of age: and it is good, or voidable, 
at his election. But cho' the infant hath thi: privilege; yet the party 
With whom he contractech, bath not: he is bound in ” all events. And 


* 
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as marriage is looked upon as an advantageous contract, and no diſting- 
tion holds whether the party ſuing be man or woman, but the true diſ- 
tinction is whether it may be tor che benefit of the infant; we think, 
that tho? no exprels caſe upon a marriage conttact can be cited, yet it falls 
within the general reaſon of the law with regard to infants contracts. 
And no dangerous conlequence can follow from this determination, becaute 
our opinion protects the infant even more than if we rule the contract to 
be abſolutely void. And as to perions of full age, it leaves them where 
the law leaves them, which grants them no ſuch protection again! being 
drawn into inconvenient contracts. For theſe reaſons we are all of cpi 
nion, that the plaintiff ought to have her judgment upon che demurrer. 
Str. 937. 

7. E. 3 An. Hatton and Manſel. It was held by ot chict Ee pat conſert 
that if there be an expreis promue- by the man, and it appear tne woman 5 3 
countenanced it, and by her actions at that time behaved ei 8 
as if ſhe agreed to the matter, altho* there be no actual promiſe, yet 
that ſhall be Tory icient evidence of a promiſe on her part. Read. Tit. 

*I arria ge. | | 
Zut if the one only promiſeth, and the other doth not, either expreſsly, 
or by implication; this is a contract that walks upon one leg, and conte 
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I. Bain, 15 4 {a} SON word, and lig 81 [361 ch a a P! Oclamation. 
2. No miniſter ſhall be obliged to publiſh the banns of matrimony Previous no 


a 


between any perſons w hatſoever, unlets they ſhall l ven days at the le alt tic-. 


before the time required for the firit publication, deliver or caule to be 
delivered to him a notice in writing of their true chriſtian and ſurnames, 
and of the houſes of their reſpective abodes within ſuch pariſh chapelry 
or extraparochial place where the banns are to be publithed, and of the 
time during which they have inhabited or lodged in ſuch houſes reſpectively. 
20 232 . 

3. And all banns of matrimony ſhall be pull ſhed in the parith church, Wie 
or in ſome publick chapel wherein banns of matrimony have been ufd ally 
publiſhed, of the pariſh or chapelry wherein the perſons to be married 
ſhall dwell. 260. 2, % 33. . 1: 

And where the perſons to be married ſhall dwell in divers pariſhes 
or enapeiries, the banns ſhall be publiſhed in the church or chapel | 725 
longing to ſuch pariſh or chapelry wherein each of the ſaid perſons ſhall 
dwell: id. 

And where both or either of the perſons to be married ſhall dwel! 
in an craparochial phice (having no church or chapel wherein barns 
have been uſualiy publiſped „then the banns ſhall be publiſhed in the pa- 
riſn church or chapel belonging to ſome parith or chapelry adjoining to 
lach extraparoch ial Pl. Ce. 80 

Note, chat all pariſhes where there ſhall be no pariſh church or chapel 
belonging thereto, or none wherein divine ſervice ſhall be uſually celebra- 
9 2 red 
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ted every ſunday, may be deemed e places for the purpoſes 
of this act, but tor no other purpoſe. 1. 5. 


Provided, that after the 93 of any marriage under a publi- 
cation of baums, 3 ſhall not YE neceſſary in ſupport of ſuch marriage, to 
give any proof of the actual dwelling of the parties in the reſpective 185 
riſhes or chapelries where in the banns of matrimony were pubſiſnied; 
hall any evidence in ſuch caſe be received to prove the contrary, in any 


„ 


lult touching the validity of ſu * ch 12 ri ge. 3 10. 
4. And the ſaid banns {hall be pub 154 hed upon three. func] 


: days preceding 
the ſolemniza tion of marria: Je, du ing the time of morning fory ce, Or O. 
the evening ſerv. ice ir there be no morning ſervice in ſuch church or 
chape! Cn any of thoſe ſundays, ummee diately aft. 
. 1 


3. Rayu01ds. Wilt the marriage is contracting, the miniſters ſhall 
1quire of the people by three publick banns, concern] ing the freedom of 
the parties from all lawtal ra geg, ee "OM if any miniſter ſhall do 
other wiſe, he ſhall be ſuſpended ſor three years. Lind. 271. 

Rubr. And the curate ſhall tay after the accuſtom ed manner; 1 
60 pub! 105 the banns of marriege between M. of — and N. of 

© If any of you know caule or jult 1 impedime: if, ny theſe two perſons 

= Toa dn ot be; join ed together in holy matr! imony, ye are to declare it: 

This is is the firit (ſeco nd; or third) time of ail: ng.” 

6 Ang in cate the parents or gu Iardians or one of tliem, of either of 
the parties who ſnall be under the age of twenty one ye ars, {hall openly 
and publickly declare or cauſe to be declared in the church or chapel 
where the banns ſhall be fo publiſhed, at the time of ſuch p ublication, his 


diſſent to ſuch marriage; ſuch publication of banns thall be void. 26 6. 2 


* 
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er tne ſecond leſſon. 


„ Ny. And where the parties awell in divers pariſhes, the curate of 


the one pariſh ſhail not folemnize matrimony betwixt them, withour a 


certificate of the banns being thrice aſked, from the curate of the other 
Samndh: 
Any L111? 


And by the 26 C. 2. c. 33. Where the banns ſhall be publi! a l 
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church or chapel belonging to any pariſh adjoint g to any extraparochia! 


* 


Flac as aforeſaid, the miniſter publiſhing lch banns ſhall in writing un- 
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Ger 31S hand certity the Publication thereof, in ſuch manner as if either of 
the parties to be married dwelt in ſuch adjoining pariſh. ſ. 1. 
'Fhe form of which certificate may be to this effect: + I do here] be Cer- 
tit, that the banns of marriage between A. B. of the pariſh of Orton 
in the County of Weſtmorland, and C. D. of the pariſh of Raveniton- 
„de in the, county aforeſaid, have been duly publiſhed in the pariſh 
church of Orton aforcſeid, on three ſeveral ſundays, to wit, Oct. 2. 
** Nov. 3. and Nov. 10. ne W laſt paſt; and that no cauſe or juſt impe- 
diment hath been declared, why they may not be joined together in 
aoly matrimony. Witnels my hand, Nov. 13. 1762. 
| | Ri. Burn, 
Vicar of Orton aforeſaid.” 
<< SV Of 
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IV. Of licence. 


r, Some have queſtioned the biſhop's power to grant licences for Who mz: 
marrying without banns firſt publiſhed ; becauſe this is diſpenſing with gran: 
an act of paritament : for the marriage office, which requires banns, is 
Part of the ſtatute Jaw. But this power of dig penl ling is granted to the 
biſhop by ſtatute law too, viz. by the 25 5 1 8. c. 21. by Which all 
biſhops are allowed to diſpenſe as they were wont to do; and ſuch diſ- 
penſations have been granted by biſhops, ever Sea archbiſhop AMD e 
time at leaſt. Yehnſ. 194. 
By Can. 101. No faculty or licence ſhall be granted for ſolemnization 
of matrimony without publication of banns, by any perion « CXercil ng any 
eccleſiaſtical jurifuiction or claiming any privileges in the right of thei 
churches; but only by ſuch as have epilcopal authority, or the commiſ- 
ſary for facultics, vicars A i 97 the archbi Mops and biſhc >ps ſede plena 
vr ſede vacante, the guardian of the [piritualties, or ordina ries exerciſing 
of right ep iſcopal ju it iction in their ſeveral juriſdictions Tipe ctively. 
And OY the 26 G. 2. F. 33. No ſur rogate deputed by eccleſiaſtic: 
i 
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Marriage. 
Beleverh that there is no let or impediment of precontract, kindred, or 
alliance; or of any other lawtul caule whatſoever, nor any ſuit commenced. 
in any eccleGaftical court, to bar or hinder the proceeding of the taid 
matrimony, according to the tenor of the foreſaid licence. Can. 103. 
But if both the parties which are to marry, being in widowhood, do 


v5 


ſeck a faculty for the forbearing of banns ; then the clauſes before men- 
tioned, requiring the parents contents, may be omitted: but the pariſhes 
where the y dw. ell, both thall be expreſſed in the licence, as allo the pariſh 
name 4 where the marriage ſhall be celebrated. And if any commiffary 
{or faculti ies, vicars gen 1cral, or other the jaid ordinaries ſhall offend in 
the premiſſes or any part thereof; he ſhall for every time ſo offending 
be ſuſpended from the execution of his office for the {pace of fix months; 
and e- very ſuch licence or diſpenſation ſhall be held void to all effects and 
purpoles, as if there had never been any ſuch granted; and the partics 
marrying by virtue thereot, ſhall be ſubject to the puniſhments which are 
appointed tor clandeſtine marriages. Cay. 104. 

Which clauſe e the licence void 10 all effefts and purpoſes as if 
there hed never bom any ſuch granted, ſeemeth to "render it a matter of 
great importance that che aforeſaid prerequiſites be ſtrictly obſerved ; for 
altho' before ho ſtatute of the 26 G. 2. only the licence in ſuch caſe was 
void, and the parties marrying by virtue thereof were liable to be pu- 
nifhed as for a Clundleſtinc mariage, yet now by the ſaid ſtatute the Mar- 
71age allo will be void, and the other conſequences of clandeſtine mar- 
riages will enſue. 

4. By the 3 . c. 21. For every ſkin or piece of vellum or parch- 
ment, or ſheet or picce of p 75 upon which any licence for marriage 
mall be ingroſted or written, | 121] be paid a ſtamp duty of 58. f. 

No licence of mari; ge hall be granted by any archbiſhop, biſhop, 
or 3 ordinary or perion having authority to grant the ſame, to ſolem- 
nize any marriage in any other church or chapel, "than in the pariſh church 
or publick chape! of the pariſh or chapelry, within which the uſual place 
of abode of one of the perions to be married {hall have been for the ſpace 
of tour weeks immediately before the granting ſuch licence; or where 
both or either of the par ties ſhall dwell in an extraparochial place having 
no church or chapel wherein banns have been uſually publiſhed, then in 
the pariſh church or chapel belonging to ſome pariſh or ch napelry acdjoin- 
ing to ſuch extraparochial place; and in no other place whatloever. 
26 C. 2. 9. 33. E 4: | 

Proviced, that where the marriage 1s by licence, it ſhall not be ne- 


ceſſary, in ſupport of ſuch marriage, to give any proof that the uſual 


place of abode of one of the parties for the {pace of four weeks as afore- 
laid, was in the pariſh or chapeiry where the marriage was 3 
nor ſhall any evidence in ſuch caſe be received to prove the contrary, 1 
any ſuit touching the validity of ſuch marriage. 1. 10.— That is to 5 
this ſhall not avail ſo as to render the marriage null and void; but never- 
theleſs, the ſurrogate who granteth ſuch licence contrary to the tenor of 
this act, ſecmeth to incur the violation of his oath, and forfeiture of his 
4 bond 
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bond given to the ſpiritual judge; and is liable to be otherviite puniſhed 
for his contempt of the law, 

Alſo this ſhail not extend to deprive the archbiſhop of Canterbury, and 
his proper officers, of the right which hath hicherto been uſed; in virtue 
of the ſtatute of the 25 I. 8. c. 21. of granting ſpecial licences to 
marry at any convenient cime or PR ACC. l. 6. 

By which ſtatute of the 25 LI. power is given to the 1 of 
Canterbury, to grant facultics, difpen lations, and licences; as the pope 
had done before. And by the ſame ſtatute it is enacted, that all children 
procreated after ſolemnization of any marriages to be had by viitue of 
a licence or diſpenſation from the archbiſhop of Canterbury, thall be ad- 
mitted reputed and taken legitimate in all courts and other places, and 
inherit the inheritance of their parents and anceſtors. 

6. If any perſon ſhall falſly make, alter, forge, or counterfeit any ſuch Forging li- 
licence of marriage; or cauſe or procure the ſame to be done; or aſſiſt cence, 
therein; or utter or publiſh the ſame as true, k nowing the fame. to be 
falſe, altered, forged, or. counterfeired : he fall be guilty of fel 


. 


without benefit of ciergy: 26 C. . 3. i. 


V. When and where to be ſolemnized; and theroin of clundlilie 
Marriages, 


1. In all caſes where barns ſhall have been publiſhed, the marriage When and 
Mall be ſolemnized in one of the pariſh churches or chap els where ſuch where. 
banns have been publiſhed, and in no other place. 26 2. % . . 

And no licence marriage ſhall be ſolemnized in any other church or 
chapel, than where the uſual place of abode of one of the parties hach 
been for the ſpace of tour weeks next before the granting of luch liccheg. 

1. 

And by Can. 63. Every miniſter who ſhall celebrate marriage between 
any perſons contrary to the canons aforeſaid, or any part thereof, under 
colour of any peculiar liberty or privilege claimed to appertatn to certaln 
churches and chapels, ſhall be ſuſpended for three years, by the ordinary 
of the place where the offence ſhall be committed: an id if any fuch mi 
niſter ſhall afterwards remove from the place Where he hath committed 
the fault, before he be ſuipended ; then ſhall the biſhop of the diocele, or 
ordinary of the place where he remaineth, upon cerutio ae under. the 
hand and ſeal of the other ordinary fron Whole juriſdiction he removed, 
execute that cenſure upon him. | 

By a conſtitution of archbiſhop Reynolds: Matrimony ſhall be ſolem- 
nized reverently, and in the face. of the church. Lind. 27k | 

And by the words in the beginning, of the office of mattime 
ſuppoſed to be done in the preſence of the congregation. | 

And in the caſe of a marriage by licence, it is required by Can. 62. 


that the ſame ſhall be folemnized between ihe Hure of el 901 aud twelve. ii 
ie ſorenoon; and in time of divine ſervice, 
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24 
Redefiatical 2. Stratford, P contracting matrimeny, and cauſing the ſame to be 
pur: {ment of feen geld, knowing any canonical impedizn 1s in that behalf, or having ſtroug 
CO 3 preſumption thereef 3 fool! ipſo fatto incur the ſentence of the greater excont- 
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municatian. Lind. 277. 
Mepham. Every prieft, who ſpall preſume to celebrate matrimony any where 


ſave 711 "the pariſh, church [where © one of the parties or their friends do inhabit; 


Fobuſ.] without the ſpecial licence of the dioceſan z er who ſhall be preſent 


thereat ; ſhall be ſuſpended from his office for a whole year. Lind. 274. 

Stratford. The foregoing conſtitution ſhall! be extended to chapels, having 
of old iime had parechial rigi bis and the prieſt ſhall incur the ſaid pain 
% fatto. Lind. 277. 

Of old time] That Ys for forty Years at leaſt. Id. 

Stra tolck Priefts, who ſhall knowing'y make ſclemnixalion of marriages 


m_ ibited, or of lawful matrimony between 6thers than their own pariſbioners. 


bout 11 licence of the dioceſans, or of the proper curates of the perſons con- 
trat ing; alſo they <vho fhall cauſe by force or fear clandeſtine marriages to 
be. ſole e in churches oratories or chapels, or ſhall be preſent thereat, 
knowing the ſame, ſhall incur the ſentence of the greater exCommunication, and 
be otherwiſe puniſhea as the law airetts. Lind. 275 


Bel pecu others than their exon pariſhioners ] That 18, where neither of 
che parties is of their own pariſh. 7d. 

Il /ithout the licence of the dioceſans] Who having cure throughout the 
whole dioceſe, have power to grant licences in all places within their dio- 
cele:. Ia. 

Or of the proper curates] That is, as to their own pariſhioners only. 


27. — 


Or ſhall be preſent thereat] And ſuch perſon would not be admitted 
in the ſpiritual court to prove ſuch marriage, until he ſhould be legally 


abſolved from the ſentence incurred thereby. 


Canon 62. No miniſter, upen pain of ſuſpenſion for three years ipſo fats, 
Dall celebrate matrimony between any perſons, without a faculty or licence, or 
without banns publiſhed , neither ſhall any miniſter, upon the like pain, un- 
gen ary pretence whatſoever, join any perſons ſo licenſed in marriage at any 
unſeaſona le tinies, but only between the hours of eight and twelve in the 


forencen, nor in any private place, but either in the churches or chapels where 


ite of them dcwetletb þ and litecviſe in time of divin? ſei vice; nor woen banns 
are thrice aſked (and no licence in that reſpect neceſſary) before the parents or 
governors of the parties to be married, being under the age of twenty and one 
VERrS, fhall eitnes perſonally, or by juficient teſtimony, Jgmiy to him their 
conſents given te the ſaid marriage. 


Upon pain of ſuſpenſion} In our eccleſiaſtical records, we frequently 


meet with abſolutions of clergymen who had celebratec! marriages clan- 
dee z; and ſo late as archbiſhop Sancreſt's time, we find the intire 


proce!s of ſuch an abfolution : but in the more ancient regiſters, towards 


2 the 
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the beginning of the reformation, one and the fame diſpenſation iſſued, 
for the miniſter and the two parties; which fort (as weil as ſeparate di 
penſations) are very common in our books, 61, 425 


Without a faculty or licence} Such faculties have been very various, in 
Point of extent; in many inſtances requiring a publication, ſometimes 
once, and diſpenſing with two; in other caſes twice, and diſpenting bin 
with one; and again ia other cafes expreſſy requiring; ail te threg pub 
lications, and di tpenting' only with time or place. Inſtances ©: all 
which, eſpecially before the reformation, arc very common in our ecoio- 
fiaftical records. Cibſ. 425. 


7 . aus os a bs, n , 3 X - R 
At any unjee/onable times] That 1s, of the day, not of the year; con 


cerning which latter head, there ſeem to be no e pre, Th 
plainly ſuppoſed, in our confficotivne or canons. zut there 15.4 TY 


in Lindewecd, which not only implies a prohibition of times in general, by, 


cxprefly mentions the times prohibited, Which 1s, that the ſolemhizution 
ot marriage cannot be 5 the firſt ſunday in advent, until the cctaves oe 
epiphany excluſive; and from ep! tuageſima ſunday, to the irt unte 


arter eaiter incluſive; and from the Hrſt rogation day, until the event 


Cay after pentecoſt incluſive: altho'“ mai page may be coutratlea witlun 


chele times. Gb). 4 4 30 Liu 1d. 2 274. tv! Har . 304. 

It 1 15 alſo certain, that a diſtinction of times hach been obſerved. as the 
law of our reform od 5 not only from the clauie which Ve. fuay 
HGalerve in fever a licences in our books, u, aue anm tempore; bit a0 
rom a remarkable diſpute which happened in archbiſhop 2.21909 7s ti, 


1 | » * 


between the maſter of the faculties and the vicar gencral, woether the Hd. 
only, or tke ſecond in conjunction with him, had a rigſit to grant B. 
cences on that particular head. Ci,. 430. 

And after th at, jn archbiſhop Whiteitt's table or - feces, there is firit a 
tee for a licence to ſolemnize matrimony without bers, and afterwards 


a fee for a licence to ſolemnize matrimony i the lime of Prefivitien ci 
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times: In parliament, in the 17th of Elizabeth, a bill was depending, 
intitled, an ack declaring marriages lawful at all times: And 1 

cation, in the year 1575, the lalt of the articles prete: need] to the QUEEN 
tor confirmation (but by her re} 0d! was, that the biſhops Wall take 
order, thar it be publif ed and declared in every pariſn church within 
Tere diocete, before the firit day of ay next coming, that marriage may 
be lvlemnized at all times of the year- M lich goes further than what 
had been projected upon that head in tlie year 10 2, When the ſcheme 
intended to be oflerect to the parliament or convocurion or both, was, 
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that it ſhall be laws 1 to marry at any time of the year, without diſpen 
lation; except it be © ng of dirutmals day, calicr dar and ſix days going 
nefore, and upon WING: Git}. 430. 


VII. | t But 
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Peceniary for- 


. T 
10 Kures. 


1. 3. 


Marriage. 


But theſe diſtinctions, being invented only at firſt as a fund (amongſt 
many others) for diſpenſations, and being built upon no rational foun- 
dation, nor upon any law of the church "of England, have vaniſhed of 
themſelves; and it may be juſtly queſtioned, whether if a miniſter 
ſhould refuſe to marry any perſons within the times pretended to be pro- 
Mibited, an action upon the caſe would not lie againſt him for ſuch re- 
fulal : for ſuppoling that heretofore any popiſh canons, importing ſuch 
prohibition, were received in this kingdom; yet now they can be of no 
force, as being contrary to the common law, which for the benefit of the 
ſul;e&t, and in favour of the natural rights of mankind, and for the 


publick emolument, alloweth mme at all times of the year without 
reſtraint. 


Before a parents or governers fnall ſignify their conſents] But by the 
26 C. 2. c. 33. no miniſter ſolemnizing marriages between perſons, 
both or one of whom ſhall be under the age of twenty one years, after 
banns publiſhed, ſhall be puniſhable by cccleſiaſtical cenſures for ſolem- 
nizing ſuch marriages without conſent of parents or guardians whoſe 


content is required by law, unleſs he ſhall have retzce of the diſſent oft 
{uch parents or guardians. 1. 2. 


3 By tne 6 & 7 V. c. 6. No perſon Joan be married at any place pre- 
lending to be exempt from dhe viſitation of the biſhop ef the dioceſe, without a 
licence, except the banns ſhall be publiſhed and certified according lo law : 
aud every parſon, vicar, and curate, who ſhall marry any perſons contrary 
% the true intent hereof, fhall forfeit 1001, half to the King, and . or fo 
him that will jug in any of his majeſly's courts of record; and for the ſecont 
offence, ſhall be ſuſpended from bis office and benefice for three years. l. 32. 

And by the 7 & 8 7/7. c. 35. Every parſen, vicar, or curate, wh 2 ſhall 

Harry any per ſoits nt any church or chapel, exempt or not exempt, en iu any 
eilen place <vhatever, without publication of bans, or WIL OH licence, fall 
forfeit 100. IJ. 2. 

And every parſen, vicar, or curate, <oho hall ſubſtitute er employ, cr. 
browingly aud wittingly ſhall ſuffer and permit, any other miniſter to marry 
any perſons 74 any church or chapel to ſuch parſon vicar on curate belonging 
& wppertaimiug, without publication of banns er licence; fhatl ferfeit 100 |. 
3 
The ſaid forfeitures to be half lo the King, and half to him that foall ſue. 


Zul every man ſo married without licence or puvlicatton of bans as 6 fere- 


trid, Hall 2 Feil 101, to be recovered with coſts in manner as ofereſaid, by 


Pim who ſhall ſue : and every ſexton, or pariſh clerk, er other perſon acting 
as ſercton er Parte; clerk, who fhall knewingly and wittingly aid promote an- 
lid, at UE co marriages jo celebrated without banns or Ncence os aforelaid. 


all forfeit 51, to be recovered with cots of fuit in manner as afereſaid, by 
1 . J 7 oF 7 o 


vim who ſball ſue. ſ. 4. | 
And by the 10 An. c. 19. I bereas great loſs hath happ oe of the duties 
{LN Hau pid | Fran parchment aid Paper, and other inconventences daily grow. 
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from claudeſtine inarriages; it is enatted, that every parſon vicar er rurate, 
or other perſen in holy erders, beneficed or not beneficed, «who fell marry an 
perſon in any church or chapel, exempt or not exempt, or in ony other place 
shatſoever, without publication of banns, or without licence from the proper 
ordinary, ſhall forfeit 1001, with full coſts, half to the gucen, and half 1: 
him that will ſue in any of the courts of record at Witminſter , and if ſuch 
offender ſhall be a priſoner in any priſon er gas! (other than a county gat) 
at ihe time of ſuch offence committed, and fall be duly convifted therecf, ther: 
upon oath made of ſuch impriſonment before one of the judges, and upon pro- 
ducing a copy of the record of ſuch conviclion to be likewite proved upon cath 
before the ſaid judge, he ſhall gront his warrant to the heeper of the geol tr 
priſon where ſuch offender is a priſener, to remove him to the pool of tha! 
county where he 1s a Priſoner, there to remain charged in execution with the 


> * 


penalty inflicted by this att, and with all and every the cauſes of his former 


:mpriſonment : And if any gaoler of keeper of any priſen, fha!! be privy do, or- 


knowingly peraut any marriage to be ſolemnized in his ſaid priſon, before 
publication of banns or licence as aforeſaid ; be ſpall ſerfeit 1001, to be recs- 
dered and diſtributed as aforcſaid. 1. 170. 

Saving nevertheleſs, to all archbiſhops biſhops archdeacons and other or di- 
naries, their vicars-general commiſſaries and officials, the free exerciſe of dl 
eccleſiaſtical juriſdiclian, and full power and authority of inflicting all ſuch 
peins and cenſures for this or any other crime or crimes, as they might have 
done if this aft had not been made. 1. 177. 

And provided, that the faid proviſion fer mariieges do not extend to that 
part of Great Britain calied Scotland. ſ. 178. 


Upon the atoreſaid ſtatute of the 7 & 8 M. c. 35. ſ. 4. in the caſe f 


Alidalleton and his wife againſt Croft, M. 10 G. 2. In prohibition : The 
plaintiff declared, that by the faid ſtatute a penalty of -101 is inflicted 
on every man who marnes without licence or banns ; notwithſtanding 
which, he and his wite had been cited into the ſpiritual court, for being 


married before cight in the morning, without licence or banns, contrary to. 


the canon, which fixes the time to be between eight and twelve, and re- 
quires a licence or banns; that they are lay perſons, not bound by the 
canon; and therefore pray a prohibition. "The defendant, as to the con- 
tempt, pleads not guilty ; and for a conſultation, demurs, And after 
ſeveral arguments at bar, lord Hardwick chief juſtice this term delivered 
the reſolution of the court: — In this caſe three queſtions have been 
made; 1. Whether by the canons of 1603, lay pertons are puniſhabl-: 
for a calndeſtine marriage. 2. If not, whether by the canon law anci- 
ently received, the ſpiritual court hath a juriſclicticn to proceed for a 
clandeſtine marriage. And, 3. Suppoſing they have a juri{liction either 
way, whether that juriſdiction is taken away by the act of parliament, 
which hath inflicted a penalty of 101. As to the hrſt: two things arc 
conſiderable, firſt, whcther the laity are within the words of thoſe canons 
as to this matter ; ſecondly, whether there was a proper authority to 
bind the laity, if the words do extend to them. And as to the queſſion, 
whether the words take them in; thoſe which any way relate to this 
253 5 | | 1 2 | Matter 
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matter are the canons 6 


62, 101, 192, 103, and 104. In the four ſirſt of 
which, there are no words that affect the parties contracting . in 


the 104th there are words relating to by married Perſons, but they relate 
only to marriages under void or irregul ir licences, which is not this caſe: 

land therefore upon this point we are ai! of opinion, that lay perſons are 
not within the words of the canons of 1603. The next point is, whether 
the makers of thoſe canons had a power to bind the laity : And we are 
all of opinion that proprio vigore the c -anons of 1603 d not bind the 
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of the ancient canon law. Th e lecond point to De c Borel 3 5, Whether 
laying aide the canons of 1003, the ſpiritual court hath any juriſdiction 


under the former canon law received and allowed, to precced againſt the 

laintiffs for a clandeſtine mar riage : And we are all of opinion, that in 
this reſpe & their juriſdiction is we! 1 founded. And as to the third point, 

whether the ſtatute of the 5 & 8 . hath by inflicting that penalty taken 
away the juriſdiction of this ſpiritual court; it is to be obſerved, that as to 
the woman, ſhe indiſputably remains ſub; ect to the eccleſiaſtical juri{- 
diction, for the penalty is only upon the man; but as to the man like- 
wile, we are all of opinion, that the cccleſlaſtical juriviction | is not taken 
away by the ſtatute, but that both the juris ictions do well a0 toge- 
ther. And upon the whole we are of opinion, that there ought to go a 


conſultation as to all the Pois nts of the ſuit below but one, which is, the 
hour at which t! he marriage is alledged to have bn had. Now as the 


ronfining marriages to be between cigh and twelve in the morning, is 
Gy a regulation introduced by the canons of 1602, which we have de- 
3 do nor ng in this caſe; it is of conſequence, that the ipiritual 
rt be reſtrained from making that any ground of their proceedings. 
39 FAM reſpect therefore, the prohibition muſt ſtand, and a conſultation 
ct) for the reſt. Str, 105 

In the aforeſaid ſtatute of the 10 An. c. 19. there 1s a proviſo (as hath 

geen inferted) that the fame ſhall not extend to that part of Great Britain 
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Kiiecd Seon ING. chere 15 to a 2 provito to the like t 3 in the 


mu! 


Hatute at the 24 G. 2. c. 23. which ſcemeth in prac tice to be extended 
zarter than hat may rea -alonably be ſuppoſed to nave been the inte ntion 


| re. There may be good Caule not to en tend the ſaid ſta- 
Lute >the: 26 G. 2. to mai rlages bona ſide and without fraud had and 


143 
. Y ...* 


N J | 

„ Slebrated witliin that kingdom But it is plainly clud ing the act, for an 
Laglün man and an Englih wormn juſt to p: 50 over the borders into the 
+ 8 > „ TN TH - 5 * * 1 24 I, 1 Kat Ne 11 So 5 * 
Scördiih territories, and tliere intermarsy vithout eicher banns or lence 


Ir is koved, that no e of the church of Scotland will enceu— 
ratte ſuchu practice. But their concurrence is not abſofutely necei Herve 
"Þ ive : crva N carry along with them, er 
at the iam where they fall be, may be ſufficient as to the alidit 0 of the 
marriage, althy? not as to all the legal fruits and effects of it. 

4. By the 26 G. 2 6. 33: If any Per ſon ſhall ſolemnize matrimony 
any Cther place than; a church or pubiick ,« chapel where banns have 
beta 
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been uſually publiſhed, unleſs by ſpecial licence from the archbiſhop of 
or mall ſolemnize matrimony without publication of banns, 
unleſs licence be firſt had from fome perſon having authority to grant 
every perſon knowinely and wilfully io otfen ding, and being 
lawfully convicted thereot, ſhall be adjudged ; guilty of felony, and trant- 
(Except 1n Scotland, and except 
f quakers o or jews as aforel ant” 4 
roſecùtion for ſuch felony to be commenced 
after the 0k nce committed. ſ. « 
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But marriages by Romiſh prieſts, whoſe orders are acknowledged by 
the church of 1: .ngland, have been deemed to have the effects of a legal 
marriage, at lealt in ſome inſtances; as in the caſe of Mr. J. ielding, who 
was marricd by a Romiſh prieſt ro Mrs. Wadfworth : This was held to 
be ſuck a marriage, as to make it felony in him to marry afterwards to 
the duche's of Cleveland, Read. Tit. Mar. 

And in Il igmore's cale, M. 5 An. where the wife ſued in the ſpiritual 
court for alimony, and in fact the huſband was an anabaptiſt, and altho' 
he had a licence from the biſhop to marry, yet he married this woman 
according to the forms of their own religion ; „Holt chief jultice, upon 
che prohibition, ſaid, By the canon Jaw, a contract per verba de preſent! 
is 4 marriage, ſo 1s a contract per verba de futuro if the contract be exc- 
cuted and he does take her; this is a marriage, and they cannot punith 
jor fornication, but only for not ſolemnizing the marriage according to 
the forms preicribed by law, but not fo as to declare the marriage void. 
2 Salk. 438. 

But now, by the 26 C. 2. C. 33. If any perſon ſhall ſolemnize matri- 
mony {Cxcept in Scotland, and except quakers and jews as aforeſaid} in 
any other place than in a church or publick chapel where banns have 
been uſually publiſhed, unleſs by ſpecial licence from the archbiſhop of 
Canterbury; or ſhall folemnize the ſame without lawful banns or 1i- 


Ccnce : ſuch marriage ſhall be null and void to all intents and purpolcs 
whatſocver. 1. 8. 


VI. Form of ſelemmigaticn. 5 


By the ſtatute of the 26 6. 2. c. 33. All marriages ſhall be ſolem— 
Ea in the preſence of two credible witneſſes at the leaſt, beſides the 
NY, ; who ſhall ſign their atteſtation thereof. ſ. 15. 

And at the time of the celebration of the marriage ; the miniſter 
. the cauſes for which matrimony was ordained, ſhall ſay, “ If 
«© any man can ſhew any juſt cauſe why they may not lawfully be joined 
© together, let him now ſpeak, or clic hereafter for ever hold his peacc.” 
Rubr. 

And then, ſpeaking unto the perſons that ſhall hy married, he ſhall 
lay z © I require and charge you both, as ye will anſwer at the dreadful 
by day of judgment when the lecrets of all hearts ſhall be diſcloſed, that 
if cither of you know any impediment, why ye may not be lawfully 

joined together in matrimony, ye do now confeſs it; for be ye well 
aſſured, that ſo many as are coupled together otherwiſe than god's word 
doth allow, are not joined together by "god, neither 1s their matrimony 
« lawful.” Rubr. 


At which day of marriage, if any man do alledge and declare any 


CC 


\ impediment why they may not be coupled together in matrimony by god's 


law, or the laws of this realm ; and will be bound, and ſufficient ſureties | 
with tim, to the parties, or elſe put in a caution (to the full value of 
ſuch charges as the perſons to be married do thereby ſuſtain) to prove 


3 5 


AR. ARE. AAS oor ac 


Marriage, 


his allegation; then the ſolemnization muſt be deferred until ſuch time 
as the truth be tried. Rubr. 


3. It no impediment be alledged, then the marriage ſhall go on; and Ring. 


after che parties have declared their mutual aſſent, and have taken each 
other in marriage according to the form preſcribed, then the man ſhall 
give unto tne woman a ring, laying the ſame upon the book, with the 
accuſtomed duty to the prieſt and clerk. And the prieſt taking the 
ring, ſhall deliver 1t unto the man, to put it on the fourth finger of the 
woman's left hand; and the man holding the ring there, and taught by 
the prieſt, ſhall ſay, “ With this ring I thee wed, with my body I thee 
++ worſhip, and with all my worldly goods I thee endow.” | Ruby: 

Which laſt words are belt explained by the rubrick of the 2 Hd. © 

which was thus: “ The man ſhall give unto the woman a ring, and 
other tokens of ſpouſage, as gold or ſilver, laying the fame upon the 
++ book, and the man taught by the prieſt ſhall ſay, With this ring I thee 
« wed, this gold and filver I thee give ;” and then theſe other words, 
with all my worldly goods I the endow,” were delivered with a more 
peculiar ſignificancy. 

The ring at firſt (according to Swinburn) was not of gold but of Iron, 
adorned with an adamant ; the metal hard and durable, lignitying the 
durance and perpetuity of the contract. Howbeit (he ſays) ic ſkilleth not 
at this day, what metal the ring be of: The form of it being round and 
without end, doth import, that their love ſhould circulate and flow con- 
tinually. The finger on which this ring is to be worn, is the fourth finger 
of the left hand, next unto the little finger, becaule ede WAS up 
poled 2 vein of blood to pals from thence unto the heart. S&winb, Mat 
Cont, ſect. I 3. 

In the Roman ritual, there is a benediction of the ring, and a prayer 
that ſhe who wears it may continue in perfect love and fidelity to her huf- 
band, and in the tear of god : Al her days. | 


. By the rubricks of the 2. and of the 3 Ed. 6. The ney married Sacramers 


Perions were required on the tame day of their marriage to receive the 
holy communion. 

But by the preſent rubrick, it is only declared to be convenient, that 
the new married perſons honld receive the holy communion, at the time 
of their marriage, or at the firſt op »Pportuntty 2 aterwards. 


By the rabricks * 4J F the 2 2. anc of che - Ed.9 Atrer the TO! {pel v „as Sermo 


to bh a lermon, wherein or. arty tne office a” man and wite mould 
be dec Jared, 75 . to ho ly 1 cripture z or if there were no fermon, 
then the miaiſter was to read {cy eral ſentences out of ſcript Ure, ſetting 
forth the laid duties. 

And by the preſent rubrick, If there be no ſermon declaring the du- 
ties of man and Wife, then the miniſter ſhall read the ſame ſentences 
as atorctaid, | 


VII. Toe 
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VII. Fee for marriage. 


Langton. We do firmly injoin, that no ſacrament of the church ſhall be 
denied 70 0 any one upon the account of any ſum of money, nor ſhall matrimony 
be hindred . becauſe if any thing hath been accu. omed to be given by 
the pious devotion of the faithful, cve <will that juice be done thereupon to the 
churches by the ordinary of the place afterwards. Lind. 278. 


That no ſacrament of the church] Which were {even ; of which, matri- 
mony was one. 


Shall be denied] Or delayed. Lindw. 278. 


Upon the account of any ſum of money] That is, uſed to be paid or taken 
in the adminiſtration of any of the ſacraments. Lindi. 278. 


Nen ſhall matrimony be hindred therefore] But by the rubrick in the 
office of matrimony, at the time of delivering the ring, the man ſhall 
290 then lay down the accuſtomed d wy, to the prieſt at id clerk. Which 
if he ſhall refuſe to do; whether the mmiſter is bound to proceed never- 
i heleſs doth not appear. from any ru prick or canon. 
Tath been acciſtemed ts be given] That ie, of old, and for fo long time 
will create a preſcription, aitho" at firſt given voluntarily. For they 
who have paid fo long, are preſumed at firſt to have bound themiclyes 
voluntanly thereunto. Lind. 279. 

And this, it is ſaid, is recoverable by law, in ſuch places and caſes 
only, where there is a cuſtom for the payment thereof, upon performance 
of rhe duty. Bob. L. of Tith. 144, 5. 

Mr. Johnſonu ſays, it was an ancient cuſtom, that marriage ſnhould be 
I med in no other church but that to which the woman belonged as 
: pariſhioner ; and therefore to this day, the eccleſiaſtical la allows a fee 
due to . curate of that church, whether ſhe be married there or not. 
And this fee was expreſsly rel ſerved for him by the words of the 2 
according to the old form, which is not yet diſuſed in al dioceſes. But 
it is ſaid, chat judgment hath been otherwile given in the eee courts. 
eunſ. 188, 189. 

So in the caſe of Thempſon and Davenport, M. 13 N. The plaintiff 
livelled againſt the defendant, ſetting forth a cuſtom in the pariſh of El- 
lington in Der wires that of every woman who is a patiſuioner, and 
dwelleth there, and marriethi with a licence, the huſband at the time of 
the marriage, or ſoon after, ſhall pay to the vicar 38 as an accuſtomed 
fee; and 10 brought his caſe within that cuſtom : the defendlant ſuggeſtecl 
for a prohibitian, that all cuſtoms are triable at common law, and that 
the plaintiff had libelled againſt him, ſetting forth the cuitom as aforeſaid, 
Ara} a prombition was granted. Lute, 1059. 

And in a late cafe, upon an appeal to the Arches, Sir George Lee 

rot only declared againſt the cuſtom as an unreaſonabic cuſtom, but gave 
colts againſt the cle: ergyman with {ome warmtl, 
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VIII. Regiſter of marriage. 


By the 26 C. 2. c. 33. The churchwardens and chapelwardeus of cycry 
pariſh or chapelry ſhall provide proper books of vellum or good and die 
rable paper, in which all marriages and banns of marriage reſpectively 
there publithed or ſolemnized ſhall be regiſtred; and every page there: 
{hall be marked at the top with the figure of the number of every {uc!: 
page, beginning at the ſecond leaf with number one; and every leaf x 
page ſo numbred ſhall be ruled with lines at proper and equal diftance- 
trom each other, or as near as may be; and all banns and marriages pub. 
liſhed or celebrated in any church or chapel, or within any ſuch pariſh or 
chapelry, ſhall be reſpectively entred, regiſtred, printed, or written, upon 
or as near as conveniently may be to ſuch ruled lines, and fhall be ſigned 
by the parſon vicar miniſter or curate, or by ſome other perſon in his 
preſence and by his direction; and ſuch entries ſhall be made as atore[zic 
on or near ſuch lines in ſucceſſive order, where the paper is not da- 
maged by accident or length of time. And all books provided ay 
atorefaid, ſhall be deemed to belong to ſuch pariſh or ckapelry retyec- 
tively. 1. 14. | 

And immediately after the celebration of every marriage, an entry 
thereof ſhall be made in ſuch regiſter ; in which entry or regiſter it ſhall 
be expreſſed, that the {aid marriage was celebrated by banns or licence; 
and if both or either of the parties married by licence be under age, 
with conſent of the parents or guardians as the caſe ſhall.be ; and ſhall be 
ſigned by the miniſter with his proper addition, and allo by the partics 
married, and atteſted by two witneſſes preſent at the ſolemnization of ſuch 
marriage. 1. 15. 

Which entry ſhall be made in the form or to the effect follow- 
ing; VIS. 


| the © 3 5 . 
A. B. of 42 pariſh ————— and C. D. Ara pariſh — 
LS > „T church 4 f 
— — ere married in this 1 } | by [ wal with conſent of 
f parents IP , 
2 Pres EY this day of in Ihe year 
5 - Refer 
Hy me J. J. e 
CL Curatc 
This marriage «vas ſolemnized between us 53 1 in the preſence of + 


J. 15. 


And if any perſon ſhall knowingly and wilfully inſert or cauſe to be 
inſerted in ſuch regiſter book any falſe entry of any matter or thing rela- 
tung to any marriage; or falſly make alter forge or counterfeit, or cauſe 
or procure to be ftalſly made altered forged or counterfeited, or aſſiſt in 

* any ſuch entry in ſuch 


tally making altering forging or counte 
VoI. II. | 


regiſter, 


4 
0 


9 
7 
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regiſter 3 or utter or publiſh as true any ſuch falſe altered forged or coun- 
terieited regiſter as aforeſaid, or a copy thereof, knowing the {ame to be 
falſe altered forged or counterfeited ; or if any perſon ſhall wilfully de- 
ſtroy, or cauſe or procure to be deſtroyed, any regiſter book of marriages, 
or any part thereof, with intent to avoid any marriage, or to ſubject any 


perſon to any of the penalties of this act: he ſhall be guilty or felony 
without benefit of clergy. ſ. 16. 


IX. Certificate cf marriage. 


By the 5 W. c. 21. For every piecc of vellum, parchment, or paper, 
upon which any certificate of marriage (except of the marriage of a ſea- 
man's widow) ſhall be ingroſſed or written, ſhall be paid a ſtamp duty of 


53. And if any perſon ſhall write ſuch certificate upon the {ame before 
it be ſtamped, he ſhall forfeit 51. 


X. Trial of marriage. 


By the ecctefi- 1. Dr. Godolphin ſays, that marriage was at firſt tried in the temporal 
altical judge. courts : but afterwards, by the conceflion of princes, ſuch cauſes were de- 
termined in the ſpiritual courts. Ged. 489. 

And the reaſon why the cognizance thereof hath been permitted to the 
eccleſiaſtical judge, are divers; eſpecially, becauſe matrimony was here- 
tofore a ſacrament of the church; and the office being performed by 
clergymen, this of conſequence brings the performance under the dioce- 
ſan's inſpection; and in the caſe of the levitical degrees in particular 
eccleſiaſticks are preſumed to be the beſt judges of what is prohibited 
by god's law. | 

As to the law- 2. The lawfulneſs of marriage is to be tried by the biſhop's certificate, 
fulneſs of mar- upon an iſſue, accoupled in lawful matrimony or not; as in a writ of dower, 
MO" appeal, baſtardy, or the like. 1 nf. 134. | | 

But whether a woman 1s a feme covert, or whether ſhe 1s the wife of 
ſuch a perſon, is triable by a jury upon ſuch an iſſue. Therefore a mar- 
riage de falle, or in reputation (as amongſt the quakers) hath been allow- 
ed by the temporal courts to be ſufficient to give title to a perſonal 
eſtate, becauſe the lawfulneſs of the marriage is not in iſſue, or the point 
to be tried. For the iſſue is, whether a marriage was contracted betwixt 
the parties or not, or whether the parties lived in a married eſtate, where 
the legality of it doth not come in queſtion. Hood b. 1. c. 6. 

In the act of 6 & 7. c. 6. laying a duty upon marriages; quakers 
and jews, cohabiting as man and wife, were required to pay the ſaid 
duty, altho* not married according to the law of England: And there was a 
proviio, that nothing therein contained thould be conſtrued to make good 
or effectual in law any ſuch marriage or pretended marriage; but that 


they ſhould be of the ſame force, and no other, as if the ſaid act had not 
been made. | 


4 


But 


7 

But in the act of the 25G. 2. c. 33. there is no proviſo of the like pur- 
port; but rather the act proceeds upon a ſuppoſition that ſuch Marriages 
are good and valid. 

And in the aforeſaid caſe of Flaydon and Gould, it was ſaid, that tho? 
the huſband, demanding a right due to him as huſband, by the eccleſi- 
aſtical law, muſt prove himſelf a huſband according to that law, before 
he can be intitled to it; and if he do not, ſhall not reap benefit by his 
own fault: yet the wife who is the weaker ſex, and the children who 
were in no fault, may intitle themtelves to a temporal right, by ſuch 
marriage; which (as was urged) cannot be called a mere nullity, becauſe 
by the law of nature the contract was ſufficient; but only an irregularity, 
in not complying with a poſitive law. G#&/. 430. 
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3. In writs of dower or other writs brought in the king's temporal Bihop's cert: 
courts, if iſſue be joined upon nt accoupled in lawful matrimony, this be- ficate. 


ing a cauſe which is merely eccleſiaſtical, the trial thereof muſt be by 
the biſhop or ordinary, upon an inquilition taken before him as judge, 
Which is after this manner : The king firſt ſends his writ to the biſhop 
to make the inquiry; for the eccleſiaſtical judge, before he hath received 
the king's writ, may not of himſelf inquire of the lawfulneſs of the marri- 
mony; but after ſuch time as he hath received the ſaid writ to make the 
inquiry, he muſt not ſurceaſe for any appeal or inhibition, but muſt pro- 
cecd until he hath certified the king's court thereof: and then when the 
biſhop hath received the king's writ, he doth give notice thereof unto the 
party who took exception to the matrimony, at his dwelling houſe if he 
hath any within the dioceſe, to ſpeak at a day prefixed by him againſt the 
matrimony if he will; and after ſuch notice given, whether the party 
come or not, the witneſſes of the demandant to prove the legality of the 
matrimony are taken, and admitted by the biſhop, if no ſufficient ex- 
ception be taken to the witneſſes. After the depoſitions taken, they arc 
publiſhed, and certified into the king's court where the iſſue was joined, 
by letters under the ſeal of the biſhop, importing that in purſuance of the 
faid writ he hath made due inquiry, according to the eccleſiaſtical laws, 
into the matters therein contained; and that he hath found by lawful 
proofs, and other canonical requiſites in that behalf, that ſuch perſons (as 
the caſe ſhall be) was or was not accoupled in Jawful matrimony. For 
he muſt certify the point in iſſue generally, and not make a ſpecial ver- 
dict of it, or expreſs the manner of the marriage at large. And after 
ſuch certificate made, there ſhall be no appeal, but the ſame certificate 
{hall be a bar, and conclude all parties for ever. And after ſuch certi- 
ficate, and re-fummons of the tenant in the king's temporal court, judg- 
ment ſhall be given for the plaintiff Hughes 293, 294. * 
4. In the caſe of Harriſon and Burwell before mentioned, it was ob- 
terved, that no prohibition was to be found in the Regiſter or elſewhere, 
concerning the queſtioning of any marriage in the ſpiritual court, in all 
the time before the acts of parhament, and long after ſome of them; 
and it was alſo confeſſed, that neither the act of the 25 M. 8. nor 28 77. 8. 
gave any juriſdiction to the temporal courts concerning marriages, more 
BY F 2 | then 


Prohibition, 


HEviderce. 


Marriage. 


than they had before; being acts only directory to the eccleſiaſtical 
proceeding in matters of marriage. But it was declared, that by the 
28 H. 8. the temporal courts are become the proper judges what mar- 
riages are within or without the Jevitical degrees, and are to prohibit the 
ſpiritual courts if they impeach any perſons for marriages without thoſe 
degrees. Bur anghan declared in this caſe (and repeated that declaration 
in the caſe of Fill and Goed) that if granting prohibitions to the ſpiritual 
courts in caſes of matrimony, were res integra now, he ſaw no reaſon whv 
they ſhould be granted in any caſe; but that there having been ſo many 
precedents of prohibitions, and no complaint, or at leaſt | redreſs, in par- 
iament, they could not take upon chem to alter the courſe of the law fo 
lon 24 practiſed. Gia 472, 

The latter of theſe two cafes, was in the 25 C. 2.; and in the 34 C. 2: 
a prehibition was prayed to the (piritual court at York, to hinder a pro- 
ſecution there for marrying the fiſter's daughter. But it was denied by 
the whole court upon this general reaſon ; becauſe it is a cauſe of ecclc- 
fiaftical cogniſance, and divines better know how to expound the law of 
marriages than the common lawyers; ani thu ſometimes prohibitions 
have been granted in cauſes matrimonial, yet if it were now res integra, 
they would not be granted. And it being ſuggeſted in that cale, chat 
the iſſue of the marriage would be baſtardized in caſe of a diy orce, and 
deprived of certain lands ſettled upon them in marriage; the court ſaid, 
this was not ſufficient matter of ſuggeſtion, for here the ſpiritual court 
held not plea of the temporal inheritance dire ctly, but only. con{equen- 
riaily ; for which if they ſhould be prohibited, they would have nothing 
left. Ci 413. Kaum. 404. Skin. 37. 

And in the caſe of Denny and Aſhwell, E. 3 G. a prohibition was denied 
to a ſuit in the ſpiritual. court, for a perſon's marryiag his witc's ſiſter's 
a: wghter, Str. 33. 

The proof of a marriage may be by witneſſes who Were preſent at. 
tHe tolemnization ; by cohabitation of the parties ; by publick iame and 
reputation; by confeſtion of the married perſons themſelves, altho' their 
a know ledgme nt might only be to avoid the puniſhment of fornication; 
and by divers other circumſtances; which if they amount to a half 
proof, ought to be extended in favour of marriage rather than contrary 
to it. Mood Civ. L. 122. 

zut now, ſince the ſtature of the 26 G. 2. c. 33. the regiſter book 
{cms to be intended as the proper, altho' not the only, evidence in this 
matter: for if there ſhall be any doubt as to the identity of the perſons, 
cr the like, the regiſter in this reſpect can be no evidence at all. 

15 th c caſe of $2 Devereux and Muchgewchurch, E. 2 C. 3. with regard 
to the ſettlement of a poor perſon, there was proof of a marriage by 
two witneffer, who {wore they were preſent on February the 7th, 1758 
when a marriage was folemnized in the pariſh church of & Devereux, Ki 
teen 7% and Suſanue Meredith by the miniſter of the pariſh by banns. 
An entry was made in the regiſter, that they were married by banns; 
but it was not ſigned by the miniſter, parties, or witneſſes, Lor d an- 
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feld, chief juſtice, held this to be a ſufficient proof of the marriage, ſo 


as to fix the ſettlement of the wife in the huſband's pariſh ; but ſaid, he 
would ex officio grant a rule upon the miniſter, to ſhew cauſe why an 
information ſhould not be. granted againſt him, for not atteſting the 
entry agreeable to the ſtatute. 

In truth, there is à great miſtake in many perſons, ſuppoſing, where 
an act of parliament inflicteth no ſpecial penalty for diſobedience, tha 
they may tranſgreſs ſuch act, without any danger of being called to ac- 
count; whereas nothing is more certain, than that where an act appointeth 
no particular pumſhment, the offender is liable to be puniſhed by fine 
and impriſonment, upon indictment or information, at the diſcretion of 
the court. So that an act intiicting no particular penalty, is in the hichef! 
degree penal; ſo far as a men's liberty or property may be affected. 
Which conſideration is applicable, not only to the preſent caſe, where 
regiſters are not regularly Kept according to the ſtatute ; but alſo to the 
cate, where ſurrogates ſhall grant licences to marry in pariſhes or places 


where neither of the parties doth inhabit ; or where a clergyman hal} 


az 
preſume to marry ſuch perions, neither of them being his own pariſkioner : 
As allo, where a miniſter ſhall rake upon him to publiſh the banns, nor 
immediately after the ſecond lefion, as this act requireth: but after the 
Nicene creed, as was before injoined by the rubrick. For if a father 


ſhould attend, immediately after the ſecond leſſon, to forbid the banns, 


where his child is under age; and no publication being then made, ſhould 
go away, and the publication atterwards proceed ; the clergyman, mah ing 
ſuch publication, would not be in a deſirable ſituation. Indeed, it dot! 

not appear, Wliy the time, as ic is now limited, immediatelu after the 

ſecond leſſon, is more proper than the other time was, after the Nicene 

creed; or rather, it {cemeth to be leſs proper, becauſe immediately after 
the ſecond leſſon the publication makes a manifeit break and interruption 
in the ſervice ; but atter the Nicene creed there is a pauſe, that part of 
the ſcrvice being then compleated, However, fo the matter ſtands; and 
it is not in the diſcretion of any private perion to fudge of the propriety 
or unpropriety; and therctore, this being the law, the rubrick after the 
Nicene creed in this particular ought to be altered ; and rhe rather, as it 
may prevent a miſtake of jome perlons, who may think that the rubric 
in this reſpect is ſtill in force, not conſidering, that altho* the. rubrick 15 
confirmed by act of parliament (and is indeed itſelf part of an act of 
parliament), yet no maxim in the law is more eſtabliſhed, than that a 
ſubſequent contrary act virtually repeals a preceding act, ſo far forth as i: 
is contrary z and may allo prevent perhaps another miſtake of thoſe who 
may ſuppoſe, that the rubrick, together with the book of common praver, 
before it reccived the ſanction of parliament, having been drawn up by 
the clergy in convocation, received its whole force by cccleſiaftical au: 
thority, and needed no parliamentary confirmation ; but, on the contrary. 
that the parliament have nothing to do with it, either to confirm or alter 
It. This was once the notion of eccleſiaſticks but the foundation thercof 
was abouſhed, with the papal power, out ot this realm, above 200 years 
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now remains of it, if any thing doth remain, is a ſhadow 
An empire within an empire, two diſtinct legiſ- 


Wh IT 
without any ſubſtance. 
ſatures in one kingdom, independent of each other, and both of them 


prerending to be abiol ute, have been long ſince found to be abſurd and 
inc mpatible. 


490. 


6. JI. 7 G. 2. Before lord Hardwick chief juſtice, at ni prius in 
Middleſex. There was an action for malicioufly procuring the plaintiff's 


wife to exhibit articles of the peace againſt him, and for living wich her 
in adultery. The plaintiff proved a marriage, by the parſon and a wo- 
man, and allo the conſummation. To encounter which, the defendant 
produced a ſentence of the conſiſtory court of London, in a caule of jac- 
citation of marriage brought by the woman againſt the plaintiff, waeremn 
ne was declared free from all contract, and perpetual filence 1mpoſed 
upon the plaintiff: which ſentence was pronounced ſince iſſue Joined in 
this cauſe. And the chief juſtice ruled this to be concluſive evidence, 
ii reverſed by appeal. Str. 960. 

And a few days afterwards, at Guildhall, in another cauſe, betweer 
Dacaſta and Villa Real, which was an action upon a contract of ach 
per. verba de futuro, brought by the gentleman againſt the lady, who 
pleaded on afſrmpfit ;, when the plaintiff had opened his caſe, the de- 
tendant offered in evidence a ſentence of the ſpiritual court in a cauſe of 
contract, where the judge had pronounced againſt the ſuit for a ſolemmni- 
zation in the face of ths church, and declared Mrs. Villa Real free from 
all contract. And the chief Juſtice held this to be proper and concluſive 
evidence on non affiumpit ; that it was a cauſe within their juriſdiction, tho! 
the contract was per Vez ba de future, and tho? the ſuit there is diver/o in- 
!4iin, being for a ſpecific performance, as far as admonition will go; and 

this, for damages. Yet contract or no contract is the point in "iNue in 
both. And the plaintiff was nonſuit. And herein was cited the caſe of 
Hatfieid againit Hatfield, in the houſe of lords, in the year 1725; where, 
on an appcal from Ireland, the caſe was, that a woman brought a bill 
againſt her ſuppoſed huſband's fon by a former wife; he intifted, the 
never was married to his father, but to one Porter, whole marriage with 
her was proved, and a releaſe from him. She upon this ſued Porter in 
the (piritual court in a Jactiration cauſe, and obtained ſentence againſt him; 
and then made that her caſe in chancery, where it was held to be con- 
cluſive evidence. And the opinion was affirmed here upon appeal. 
Str. 961. : 

And, in the common pleas, M. 11 6. 2. Prudam 0 Philips ; 
Reeve chief u ice held ſuch a ſentence concluſive, and would not receive 
evidence of fraud or colluſion in obtaining it. Sr. 961. 
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XI. Divorce. 


1. By the canon law a divorce is not permitted without ſufficient cog- 
nizance had of the cauſe. But by the civil law, divorces were often 
made thro' heat of anger, when the Romans had a mind to put away 


their | 
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their wives, by ſending them a bill of divorce by one of their freedmen, 
who was to acquaint the wife with the purpoſe and intention of her hul- 
band. Ahl. Par. 225. 

Dr Ayliffe ſays, By the papal canon law there are only five cauſes of 
divorce ; to wit, adultery, impotency, cruelty, infidelity, and entring 
into religion. Hl. Par. 226. — Unto which ought to have been added, 
conſanguinity. 


39 


2. There be two kinds of divorces : the one that diſſolveth the marriage, Two kinds o- 
a vinculo matrimonii, as for conſanguinity z; and the other @ menſa et thers, divorce. 


as for adultery, becauſe that divorce by reaſon of adultery cannot diſlolye 
the marriage à vinculo matrimonii, for that the offence is after the juſt and 
lawful marriage. 3 Iuſt. 88. 


3. Cauſes for ſeparation a vinculo, are conſanguinity or affinity within A vinculo. 


the degrees prohibited, allo impuberty or frigidity ; where the marriage 
it ſelf was merely void ab mitio, and the ſentence of divorce only decla- 
ratory of its being ſo. Inſomuch that in debt upon an obligation, tho? 
the defendant pleaded that at the time of the bond ſhe was wife to a 
perſon there named; yet the plaintiff ſhewing that a former wife was 
alive at the time of his marrying the defendant, and that thereupon her 
marriage with him had been adjudged null and void in the ſpiritual court, 
judgment was given againſt her, becauie the marriage being merely void, 
ſhe was always ſole: And it was further ſaid, that in fuck caſe the divorce 
was only declaratory, and there needed not any {uch ſentence. Cro. Al. 
857. Gibſ. 446. | 

The effects of that original voidance and nullity are, that the wife i. 
barred of dower, and the iſſue are illegitimate ; and that the perſons lo 
divorced may marry any others. Gf. 446. 

Concerning divorce a vinculo in caſe of 7p#527ty, or the male 01 
temale's marrying under the marriageable years, that is, the firſt unde; 
fourteen, or the ſecond under twelve; the books of common law do con- 
firm and ratify this nullity ; not only by declaring, that in cafe of ſuch 
divorce, the woman may have an aſſize for the land given in frank mar- 
riage, but alſo in affirming further, that tho* the man hath iſſue by ſuct: 
marriage, and is divorced, and marries again and hath iſtue, and dies, 
the iſſue of the ſecond wife ſhall be his lawful heir ; nor will any aver- 
ment of conſenting and living together after the marriageable years be 
received or admitted in the temporal court, after a divorce in the ſpiritua! 
court made upon the original nullity, and unrepealed. "G7o/. 446, 

In like manner, do the books of common law reſolve, in cafe of divorce 
a vinculo for frigidity, after three years trial, and examination, and ien- 
tence in the ſpiritual court, for the perpetual impotency of generation 
As it was in Bury's cate, M. 40 & 41 Hl. who was fo divorced, but at- 
terwards married another wife, and had children by her: Upon which it 
was urged, that the church being evidencly decerved as to his perpetua! 
impotency, the divorce thereupon was m; ani if fo, that the ſecond 
marriage was unlawful, and the iſſue iNegi.mate, But the court retolved, 
that ſince there had been a divorce for rigidity or impotency, it was clear 
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that each of them might lawfully marry again; and tho? it ſhould be al- 
lowed, that the chure h appearing to have been deceived in the foundation 
of their ſentence, the {econd marriage was voidable, yet till it ſhould be 
diſſolved, it remained a marriage, and the iſſue during the coverture 
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lawful. Gib/. 440. | 
But tho? a fentence of divorce, given in the ſpiritual court, may be 


repealed after the death of the parties; yet if any of the parties be dead, 
before ſuch ſentence given, ſuit cannot be in the ſpiritual court to declare 
the marriage void, and baſtardize the iſſue ; the marriage being already 
diſſolved by death, and the trial whether Ic gitimate or not, in 1 order to 
INETITANCE, originally belongeth to the king's court; and the ſentence in 
the {ſpiritual court being given only p79 ſalute anime, it comes too late. 
Gio. 446. Viner. Balt. . 4. 

4. Divorce à thero et menſa is, when the ule of matrimony, as the co- 
habitation of the married perſons, or ter 8 converſation, is pro- 
Iubited for a time, or without limitation of tin And this is, in caſes 
of adultery, cruelty, or the like; in Which. = ma arriage having been ori- 

ginally: good, is not diſfolved, nor affected as to the vinculum or bond. 
And this is fo by the common as well as by the canon law; infomuch 
that the wife ſo divorced, having ſued tor a legacy left to her, and the 
huſband having given a releaſe, juch releate hath been adjudged good, 
notwithſtanding the divorce. Nor doth this kind either bar the wife of 
her dower, or baſtardize the children; but intitles her to alimony, which 
the eccleſiaſtical court aſſigus, in proportion to the circumſtances and 
condition of her huſband ; and no prohibition will lie. But as to the 
having again the goods ſhe brought, or ſo much as is not ſpent; that, 
in the law books, is meant only of divorce a vinculo, or when there was 
a nullity of marriage ab initio, fo as to be really no marriage. Grd. 535. 

But the children which ſhe hath after the divorce, ſhall be deemed 
haſtards; for a due obedience to the ſentence will be intended, unleſs 
the contrary be ſhewed. 1 Sal. 123. 

By Can. 107. In all ſentences pronounced only for divorce and ſepa- 
ration @ thors et men/a, there ſhall be a caution and reſtraint inſerted in 
the act of the ſaid ſentence, that the bar ties ſo ſeparated ſhall live chaſtly 
1d continently ; neither ſhall they, during each other's life, contract ma- 
trimony with other perſon. And for the better obſervation of this laſt 

clauſe, the ſaid ſentences of divorce ſhall not be pronounced, until the 
party or parties requiring the fame, have given good and ſufficient cau- 
tion and ſecurity into the court, that they will not any way break or 
tranſgrels the ſaid reſtraint or prohibition. 

And this doctrine, that neither of the parties ſhall contract matrimony 
during each other”s life, hath been confirmed by the temporal judges in 
the caſe of F:liambe, who having been divorced from his wife for incon- 
tinency on her part, marricd again during her life; and the ſecond mar- 
nage was declared to be void, becauſe it was only a divorce à thoro et 
menſa. And the ſame is the doctrine of the canon law; and of the ſame 
tenor are the ancient conſtitutions of the .enghſh church. Nevertheleſs 
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divers acts of parliament, for the divorce oo partic cular perſons in the 


caſe of adultery, agreeably to what the Reformatio loguinr did propoie in 
general, have allowed a liberty to the innocent perſon Of marrying again. 
Gibſ. 446. Mo. 683. 

And by Can. 108. If any judge, giving ſentence of divorce or ſep 
ration, ſhall not fully keep and obſerve the premitles ; he ſhall be, by t. 
archbiſhop of the province, or by the biſhop of the diocgſe, dene dec! 
from the exerciſe of his olfice for the ſpace of : whole year ;- and the 
entence of ſeparation ſo given, contrary to the forn aforeſaid, ſhall! 
held void to all intents and purpoſes of the law, as if it had not at al 
been given or pronounced, 

A divorce for adultery, was anciently a vinculo motriment! ; and thi 


Sk I 


fore in the beginning of the reign of queen Elizabeth, the opinion of th 


church of England was, that after a divorce for adulcery ry, the parties 
might marry again: but in Foltambe's caſe aforeſaid, II. 44 El. in the 


ſtar chamber, chat opinion was changed; and archbiſtop Bancroft, by the 
advice of divines, held that adultery was only a cauſe of divorce a mer 
et thoro. 3 Salk. 138. 


5. Can. 105. Foraſmuch as matrimonial cauſes have been always Divorce rot is 
reckoned and reputed amongſt the weightielt, and therefore require the be on col fel. 


greater caution when they come to be handled and debated in ju agment, fon of the 
patlies. 


eſpecially in cauſes wherein matrimony, having been in the ch urch duly 
ſolemnized, 1s required upon any ſuggeſtion or pretext w. hatſocver to be 
diflolived or annulled; we do fraitly charge and injoin, that in all pro- 


1 


cecdings to divorce and nullities of matrimony, good circum: ect ion and 
advice be uſed, and that the truth may (as far as is poſſible) be ſifted our 
by the depoſition of witneſſes and other lawful proots and evictions, and 
that credit be not given to the fole confeſſion of the parties themſelves, 
howſoever taken upon oath, either within or without the court. 

The rule of the canon law upon this head, is in a decretal epiſtle or 
pope Celeſtine the third, who injoineth; that the parties be not ſeparated 
by their own confeſſion only, or by the rumour of the neighbourhood : 
For if they did believe that the eccleſiaſtical judge would concur with 
them, ſome perſons would collude together, and confeſs inceſt, for the 
avoiding of their marriage: And the rumour of the neighbourhood ought 
not ſo far to be judged Valid, as to diſannul marriages ; unleſs other rea- 
{onable and probable evidences do concur. G73. 445. 

This prohibition againſt accepting the ſole confeſſion of the parties, 
was expreſsly renewed in the canons of 1597. And how great nee d there 
was of fuch a prohibition, will appear ro any one who ſnall conſult the 


ancient acts of courts before thole times, and ſhall fce there how common 


it was to pronounce ſeparations upon the ſole confeſſion of t!:e parties, an 
how numerous the ſeparations were, ſo long as that contin d to be tl. 
rule. Grbſ. 14. 

In 2 Med. 214. there 1s a remarkable inſtance of this k' nd „ V. here in 1 
protubition was prayed in behalf of the children, who were in danger 10 
be baſtardized by ſuch a fraud. Collet married A and had chi; 4 by 

VOI. II. (3 her 


a a , 
her; againſt whom it was libelled in the ſpiritual court, that he had be- 
fore married Anne the ſiſter of Mary He and Anne appear, and confeſs 
the matter; upon which (as the report ſets forth) a ſentence of divorce 
was to paſs. Whereas in truth, Collet was never married to Anne, but 
it vas a contrivance between him and his wife to get themſclves divorced, 
after they had lived together ſixtcen years. Giby. 445. 

And ſometimes women were ſuborned to perſonate the wife, who were 
to come and confeſs the adultery; and ſo the real wife might be divor- 
ced, whilſt ſhe knew nothing at all of the matter. And Mr Clerke Lays, 
he knew two initances in his time, where ſuppoſititious women (not the 
wives of the parties) were ſuborned to come and Wr e the adultery, as 
11 28 had been the real and true wives. 1 Oug bt. 

What ſhall be 6. IF the party accuſed ſhall prove, that the accuſer hath alſo commit- 

deemed a ed at tultery ; this is a compenſation for the crime, and the acculer ſhall 

compentation |, prevail in his ſuit. 1 Ozght. 317 

Ain ens In like manner, if the party Ln ſhall prove, that the accuſer be- 
fore the commencement of the ſuit had probable knowledge of the crime 
committed, and yet afterwards had carnal intercourſe with the acculed , 
in. iuch caſe, the accuſer ſhall not obtain a ſentence of divorce: for the 
crime ſhall be ſuppoſed to have been remitted. 1 Out. 317. 

r probable knowledge in this caſe is, if the huſband; ſuſpecting 
his rite, all charge her with the offenc e, and ſhe confeſs it: Or if the 
Witnelſes, whom he {hail after ards produce, ſhall ſignicy to him before 
the - Commencement of the ſuit, nh at they can teſtify of the offence from 
their own fight and knowledge: Or if the huſband ſhall take her in the 
act of adul d In all which cafes, nevertheleſs, if the huſband ſhall af- 
terwards have carnal knowledge of his Wie, he remitteth the injury, and 
{1}; by not have a divorce. |] herefore 1 ir hie defires to be divorced, he mult 
abliain from her bed, altho' he doth not preſently turn her out of doors. 

1 OC. 317. 


enterce of 7. Can. 106. No ſentence: ſhall be given either for ſeparation a toro 
G:vOrce, C7 309/a, or for annulling of 8 800 matrimony, but in open court, 
| 31 11 the ſcat of f jultice, and that with the knowledge and conſent ei- 
ther of the archbiſh; b vithin His province, or of the biſhop within his 

Giole, or of the dean of the arches, the judge of the audience of Can- 


terbury, or of the vicars gener ral, or other principal Officials, or tede 
\acante of the guardians of the ſpiritualtics, or other ordinaries to Whom 
Gr right it ap pertaineth, in their ſeveral juriſdictions and courts, and 
Concerning them only that are then dwell: ing under their juriſdictions. 

9. 1 1 Car; Gre. 1s cale.” Green pray cd a prohibition to the eccle- 
1aihical- court at Sal lilbury, becauie his wite ſued him there to be ſepara- 
1 rom 3355 propier ſiævitiam. And lentence was there given for the 
Dang 8 init the wile; and he was inforced to pay all che coſts for 
. And afterwards ſhe appealed; and becauſe the huſband would 
wt anwer tlie appeal againſt himſelf, and pay for the tranſmitting of 
the record, he” was therefore cxcommunicated; and now prayed a pro- 
ue Curt conceived the caſe to be very hard, that he ſhould 


be 
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be inforced to ſpend his money againſt b mſelf. But becauſe it Wa 
alledged, that the courſe was ſo in the ſpiritnal court, they would advise 
until the next term; and ordered to ſtay their proceedings in the niecan 
time. . Cro. Car. 16. 


XII. Alimonv. 


* 


1. The ordinary hath the proper cognixancc of allmony, and no other Alimeny e 
court: It is true, there lies an appeal, but ſtili it is to the eccleſtaſtical ecelifiatiical 
judge; and if the perſon condemned will not obey the lentence of th co,? 
judge, he may be excommunicated. A. Par. 39. 
In the caſe of Angier and Angier, T. 1718: The wife by her nex! 
friend brought a bill againſt her huſband, for a ſpecial execution of art 
cles, where by he had agreed with a friend of hers. to allow her 321 a 
year ſeparate ma untenance. Great miſbehaviour to each other was proved 
in the cauſe. And 1t was proved by him, that ſhe had libelled in th. 
ſpiritual court tor alimony ; and when that cauſe was depending ther: 
theſe articles were made; and that he was defirous to be reconcile 
to her, and therefore ſtopped the allowance: It was objected, that 
this would be decreeing a ſeparation ; which belongs to the n 
ual court: Alimony continues only till the parties are reconciled ; and 
if the articles ſhould be decreed, a future reconciliation could not {cr 
them aſide. Burt the lord chancellor decreed an execution. He ſaid 
was no invaſion upon the ſpiritual court; and if not decreed here, they 
can be of no force any where; for the ſpirirual court cannot 7 05 a 
performance of them. If the huſband make a ſeparate proviſion for, her. 
he is not at law chargeable with her debts. And he ordered the maitc; 
to ſettle an indemnity for him againſt her debts; and decreed the ar- 
rears: and ſaid, it was not a decree for alimony or ſeparation ; for 
when they came together again, the articles would be no longer binding. 


8 
Prec. Cha. 496. 


2. A wife cannot ſue for alimony, during the cohabitation. In. Ba- To be only 
9 Mo; 


ron and Femme. X. a. while the par- 
And.altho* they be ſeparated, yet if the huſband maintains the wife ED ſcpa- 
it bars her claim in reſpect thereof. id. 


Alſo if ſhe elopes from her huſband, the law will not compel the hut. 
band to allow her alimony. Al. Par. 58. 
3. A wife having ſeparate allowance, and being ſeparated, may make Wife may diſ. 


a gift of what ſhe Taves, as a feme ſole. Vin. il . poſe therec: 
"And in the caſe of Dutton and Dution, T. 1G. Lord chancel or Cov he. 

allowed the wife to Keep the plate Which the had bought, or had beer 

given to her, during the ſeparation. . 


So if ſhe Gaz tor of EE, Fa or other INjury, and has coſts, and the 
huſband releaſes them, this ſhall not bar the wife; for theſe coſts come 


in lieu of what ſhe bath ſpent out of her alimony, which is a ſeparate 
maintenance, and not in the power of her huſband. 1 Sal. 1 


6 2 XIII. Elbe 
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XIII. Eſpement, 


1. Z. 5 in. Rebinſen and Greinold. By Ilell chief juſtice: Tho' the 
Wife be ever jo lewd, yet while ſhe cohabits wih her huſband, he is 
bound to find ker. neceilaries, and to pay for then: ; for he took her tor 
better for worle : 80 if he runs away from her. or turns her away. 
But if ſhe” goes away from him; when ſuch ſeparation becomes notort- 
ous, Whoever gives her credit, doth it at his perl: for tie huſband 
is not able, unleis he takes her again; for chen it is as if a woman 
had cloped at common law, ſhe thereby | olt ner dower; but if ſhe 
came again, and the huſband received her, he right of dower 1s revived. 

Salk. L1G. 

2. M. 8 IW. Tedd and Stokes. The plaintiff was an apothecary, and 
ſerved the defendant's wite with phy lick, who lived ſeparate from her 
huſband, and had a ſeparate allowance of 201 a year. And by Holt chief 
juſtice : If | huſband and wife ſeparate by content, and ſhe hath a ſeparate 
allowance: It 1s unreatonable the ſhould have it ſtill in her power to 
charge him; and it is not to be preſumed, but tradeſmen that deal with 
ker alt ker on tier own credit, and not on the credit of her huſband ; 


and a p erſonal notice is not neceſfar y, it is ſufficient that it be publickly 
and comn nonly Known. I Sai. 116. L. Raym 444. 


3. II. 10. Lengwecrihy and Hockmore. It was ruled by Holt chief 
juſtice, Lage 4 a hutband turn away his wite, and afterwards ſhe takes 


up nec ries upon credit of a tradeiman; the huſband ſhall be liable to 
the tra Tefiman: o pay for them. But if the wife clopes, tho? the tradeſ- 


man hath no notice of the clopement, it he gives credit to the wife, the 
kuſband is not liable. If the wife tells her huſband that ſhe will buy ſuch 
a thing, v hich iS NECC? ary) and the huſband tells her that he will not al- 
low it. and forbids the tradeſman to give his wife credit for it, and after- 


rds. the wiie takes up that thing of the lame tradeiman, upon credit 
riven her by him; the huſband is not liable. It is ſufficient for the 
hufbanck to give general notice, that people do not give credit to his 
He. I, NRaym. 444. 

K-23 An Etherington and Parret. By Holt chief juſtice: If a huſhand 


rns away his w ife, he gives her credit wherever ſhe goes, and muſt pa 


for det Tries for her. But if ſhe runs away from her huſband, he ſhall 
FIC? 


be 1 - und by any contract ſhe makes. On the other fide, while they 
habit, the huſband ſhall anſwer all contracts of hers for neceſſaries; 
r his afent ſhall be preſumed to all neceſſary contracts, upon the ac- 
count of cohabiting, unleſs the contrary appear. But if the contrary 


. 
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y notice, there is then no room for ſuch a preſumption, 
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M. 18 6. 2. Bolten and Prentice. In aſſump}; for goods fold and de- 
iivered to the Sen ant's wife, the caſe appeared to be, that the defen- 


cant and his wie had formerly lodged at the plaintiff's houſe, and the 


plain! F Farwhed | her with goods; and the defendlant finding the plaintiff 


had 
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had helped her to pawn her watch, and ſuſpecting he confederated with 
her, left the lodgings, after paying the plait itiff his bill, and for! bidding 

him ever to truſt her again. After this, « he defendant and his wife co- 
habited together for a year 3 when, without any cauſe appearing, he luft 
her, locked up her cloaths, and upon her find ing him out, retuled to 
admit her, and ſtruck her, and declared he would not maintain her, or 
pay any body that did. In this diltreis, ſhe borrowed cloaths of her 
triends, and apphed to the plaintiff, who furniſhed her with neceſſaries 
according to the defendant's degree; wich the defend ant refuſing to pa; 

for, this action was brought : and upon trial the jury found for the plain- 
tif, Upon motion for a new trial, the court held the verdict was right; 
for whilit they were at the plaintiff's, there was a particular rcaſon for 
the particular prohibition 3 yet the cauſeleſs tut ning her away deſtitute 
afterwards, gave her the general credit Un. and if a huſband ſhould 


} 


be allowed, "under the notion of a particula r prohibition, to deſtroy her 


obtaining credit in one place, he may i in the e me manner prevent it with 
all people ſhe is acquainted with. He a; Ppears to be a wrong doer, and 
therefore has no right to prohibit any body . 1214. 
4. T. 4 C. 2. Child ! and He: ; ee z, Action for linen ſold to the de- Leiving the 


fendant's wife. Upon on affzmp/it, the delivery was proved. And the huſband withe 
defendant proved that ſhe had lived in a very lewd manner ; one Mr. Nei out conſent, 
frequently coming to her at her huſband's houſe, and they were locked up 

together in a 'bed-chamber ; and other indecencies paſſed between them. 

And it was atlo proved, that ſhe ſeveral runes went to the houſe of this 

Nott, a gentleman in Miliſbire, who lived within three miles of the de- 

fendant's houſe. It did not appear farther, than that he difliked her go- 

1g and ſtaying at Mr. Notts. But under theſe circumſtances, the nuſ⸗ 

band and wife continued to live together. Afterwards, ſhe went away 
from him, and went to Mar! boreugh, where ſhe reſided tor ſome time 
but after the leaving her hutband's houſe, it did not appear that ſhe ever 
ſaw Mr. Nett, or lived in a lewd manner. After ſome time, {he ſent 
Lucas an attorney to her huſband, to deſire that he would receive her 
again; the huſband told him, that if ſhe came again, ſhe ſhould never fit 
at the upper end of his table, nor have the government of the children; 
but ſhould live in a garret. Then Lucas propoſtd to him, to make hes 
an allowance, and propoſed about 80 or 1001 a year, he being worth 
about 5 or 6001 a year. But that was not complied with; and after- 
wards ſhe caine to London, and bought the linen to the amount of 53]. 
By Raymond chief juſtice: It a woman clopes from her huſband, tho? ſhe 
does not go away With an adulterer, or in an adulterous manner; the 
tradeſman truſts her at his peril, and the hutband is not bound. And 
this hath been ſo adjudged in two or three caſes. Indeed if he re- 
fuſe to receive her again, from that time it may be an anſwer to the 
elopement. In this caſe he doth not abſolutely refuſe to receive her 
again; bur that ſhe ſhould neither füt at his table, nor have any govern- 
ment of the children, but thould be kept in a garret; and ſhe delerved 
no better uſage, And the plaintiff was nonſuit. Str. 875. 


5. By 
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Living With 


In adultcier, 


Prohibition. 


Marriage. 


By the 13 Ed. 1. ſt. 1. c. 34. Fa wife willingly leave ber huſband, 
an : 29 Way, and ConLinue © with her advouturer, ſoe ſhall be barred for ever 


of ien 19 demand Hr dower that foe ought to have of her huſband's lands, 
if ſhe be ene wick thereupon c © N that her huſband willingly, and without 
coercion of the church, reconcils her and ſuffer her to dwell with him; in 


which caſe ſhe ſail be reſtor 4 to her attion. 


IWillingly leave her h»/vand, and go away, and continue] Albeit the 
words of this branch be in the conjunctive, yet if the woman be taken 
away not willingly but againſt her will, and afterwards conſent, and re- 
main with the adultercr without being reconciled, ſhe thall loſe ber dower; 
for the caule of the bar of her dower is not the manner of the going away, 
but the remaining with the adulterer in avowtry without reconciliation that 
is the bar of the dower. 2 Inf. 425. 

And continue with her advouterer | Albeit ſhe do not continually remain 
in avowtry with the aclulterer, Vet if he be with him and commit adul. 
tery, it is a tarrying within this ſtatute. 2 Inſt. 435. 

And if ſhe once Temain with the adulterer in avowtry, and afterwards 
he keepeth her againlt her will; or if the avowterer turn her away, 
yet ſhe ſhall be ſaid to continue with the advouterer within this ſtatute. 
2 Iuſt. 435. 


To demand her agwer] In this caſe of elopement, and remaining with 
the adulterer, the wife could not be barred of her dower by the common 
law, altho' a divorce vere ſued or had for the ſame adultery : but by a 
divorce a vinculs, in the life time of her huiband, ſhe loſeth her dower 
by the common law. Taff. 33. 

M. 12 GC. Mcerris and Mc —_ Action for mcat and other things pro- 
vided for the defendant's wite, The detendant proved ſhe went away 
from him with an adulterer. Raymond chief juſtice held, that the hul- 
band ſhould not be charged for neceſlaries for her, tho? the plaintiff who 
provided tor her had no notice; and he ſaid, chief juſtice Holt arways 
ruled it ſo. Str. 6.47. 

7. 12 G. Mainwaring. and Sands. In an ac ion againſt the huſband for 
a laced head fold to the w ite, it was proved, that che wife lived from her 
huſband in adultery, and that ſhe told the planet the had a huſband, 
but that ſignified nothing, for ſhe would pay him her ſelf. Raymond 
chief juſtice held the defendant not chargeable, and ſaid he ſhould have 
ruled it {o, if there had been no actual notice, which only ftrengthen« 
the caſe. Sr. 706. 

6. II. 12 J. Hyat's caſe. Thomas Hyat prayed a prohibition to the 
confiitory court of London, for that he was ſued there by his wife t to be 
{epara red tom him propter ſævitiam; and ſentence was there given againit 
him, that his wife ſhould live from him, and that he ſhould allow 197 58 
bad weekiy, altho' the huſhand offered reconciliation, and deſired cohabi- 
tation, and proffered caution to uſe her fitly. But it was denicd by the 
court to grant a prohibition; becauſe the court of the ordinary is the 
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proper court for allowance of alimony, and may take order for ſeparation 
or divorce, if ſhe be cruelly uſed. Cro. Ja. 364. 


Martyrdom of king Charles the firſt. See Holidays, 


Flalt. 


AST is the acorn, nut, or other fruit of the trees of the wood ; 

which is uſually fed upon by the {wine or other cattle : perhaps from 
agu, to champ or chew; from whence alſo may proceed the ſaxon word 
maſtan, to fatten. Which i is treated of under the title Tithes. 


May the twenty ninth. See Holidays. 
Methodiſts. Sce Diſtenters. 


Metropolitan. Sce VPiſhops. 


MWlidwives. 


ERETOF ORE, in caſes of neceſſity, the office of baptizing 

was frequently performed by the midwife; and it is very probable, 
that this gave occaſion arlt to midwives being licenſed by the biſhop of 
his delegated officer. Walſ. c. 31. 2 Burnet's Hiſt. Ref. 77. 

And by ſeveral conſtitutions, the miniſter was required frequently to 
inſtruct the people, in the form of words to be uled in ſuch - cates of 
RECEP: | 

In order for a midwifc's obtaining a licence, ſhe mult be recommended 
under the kan is of matrons who have experienced her ſkill; and alſo of 


the parith miniſter, cornity ing as to her life and conv erſation, and that ſhe 


is a member of the church of England, 

The oath to be adminiſtred to a midwife by the biſhop or his chancel- 
lor, when ſhe is lice! ed to EIT that office, is as followeth : 
* You ſhall ſwear, firſt; t you ſhall be diligent and faithful and 
ready to help every woman ee of child, as well the poor as the 


EN? and that in ume of neceſſity, you ſhall not forſake the poor wo- 
man to go to the rich. 


CC 


60 


« Item, 
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« Item, You ſhall neither cauſe nor ſuffer any woman to name or 
put any other father to the child, but only him which is the very true 
fathe r thereof indeed. 

Item, You ſhall not ſuffer any 1 woman to pretend, feign, or ſurmit: 
Wh ſelf to be delivered of a child, who is not indeed; neither to claim 
any other woman's child for her own. 

„Item, You ſhall not ſuffer any woman's child to be murdered. 
maimed, or otherwiſe hurt, as much as you may: and ſo often as 
vou tha ff perceive any peril or jeopardy either in the Woman, or in 
the child, in any ſuch wile as you ſhall be in doubt what ſha}} 
chance thereof: ; you ſhall thenceforth in due time ſend for other mid- 


wives and expert women in that faculty, and uſe their advice and 


counſel in that behalf. 
* Item, You ſhall not in any wile uſe or exerciſe any manner of witch- 
craft, charm, or ſorcery, invocation, or other prayers, than may ſtand 
with god's laws and the king's. 
Item, You ſhall not give any counſel, or miniſter any herb, medi- 
CINE, or potion, or any "other thing, to any woman being with chile, 
whereby the ſhould deſtroy or caſt out that ſhe goeth withal before 
her time. | 
Item, You ſhall not enforce any woman being with child, by any 
pai or by any 1 ngodly ways or means, to give you any more for 
our Pain: 5 or labour in bringing her to bed, than they would other- 
wile do. 
Item, You fall not conſent, agree, give or keep counſel, that any 
woman be delivered ſecretly of that which ſhe goeth with, but in the 
preience of two or three lights ready. 
Item, You ſhall be ſecret, and not open any matter appertaining 
to your office, in the preſence of any man; unleſs neceſſity, or great 


urgent cauſe 30 conſtrain you ſo to do. 


Item, If a: ny child be dead born, you your ſelf ſhall ſce it buried in 
uch ei place, as neither hog or dog nor any other beaſt may come 
unto it; and in {ſuch fort done, as it be not found nor perceived, as 
uch as you may: and that you ſhall not ſuffer any ſuch child to be 
caſt into the jaques or any other inconvenient place.” 
% Item, If you mall know any midwife uſing or doing any thing con- 
trary to any of the premiſſes, or in any otherwiſe than ſhall be ſcemly 
or convenient; you ſhall forthwith detect, open, or ſhew the fame to 
me or my e for the time being. 
Atei Th You ſhall uſe your ſelf in honeſt behaviour unto the woman, 
being lawfully admitted to the room and office of a WOE: in all 
things acc ae e 
ws Item, That you ſhall truly preſent to my ſelf, or my chancellor, 
all fach women as you ſhall know from time to time to occupy and 
xerciſe the room of a midwife within my foreſald dioceſe and juriſdic 
tion of —— without any licence and admiflion. 
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Midwives. 


c Item, You ſhall not make or aſſign any deputy or deputies, to ex- 
ce erciſe or occupy under you in your ablence the office or room of a 
« midwife, but ſuch as you ſhall perfectly know to be of rivht honeſt, 
« and diſcreet behaviour; and allo apt, able, and having ſuficient Knew 
« ledge and experience to exerciſe the ſaid room and office. 

” Item, You ſhall not be privy, or conſent, that any prieit or other 
« party ſhall in your abſence, or in your company, or of your knowledge 
« or ſufferance, baptize any child by any mais, latin ſervice, or pr ayers, 
« than ſuch as are appointed by the laws of the church oi Eng! land; nei— 
« ther ſhall vou content, that any child born by any woman who Mall be 
« delivered by you, Mall be carried away without being baptized in the 
+ pariſh by the ordina ry miniſter where the ſaid child is born, unleſs ir 
ce be in caſe of neceſſity baptized privately according to the book of 
e common prayer: but you ſhall forthwith, upon underſt; RAIng there 
either give knowledge to ine the {aid biſhop, or my chancellor tor the 
<<. time being. 

All which articles and cha! 
„ So help you god, and by 
Oats. 

If there be a ſuit in the ſpiritual court, againſt a woman for exerciſing 

the trade of a 


—— 


you ſhall f fairhfully obſerve and Kee Pp; 
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midwife Tichout icence of the « ordinary, againſt the ca 7 
a prohibition lech! for this is not any ſpiritual function, of which they 
have cogniſance. 2 Noll's Abr. 286. 


Sce Glebe land. 
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Mincs in the glebe land. 


Mlonaſteries. 


N OTE, the principal parts of this title are taken from that moſt ac- 
curate and valuable work, biſhop Tauner's Notitia Meonaſtica, 
I. Crigm of mongſteries. 


II. The ſeveral orders of monks, 


III. Canons. 
IV. INUNS, 
V. Frers, 


VI. Military orders. 

VII. Of the ſeveral kinds of Hotsſcs. 
VIII. Officers therein. 

IX. Diſſolution. 

X. Obſervaticns. 


Vor. II. 11 I. Ori. 
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Monaſteries, 


I. Origin of monaſteries, 


The original of ments (from the word pw, ſolus,) ſeemeth to have 
been this: The perſecutions, which attended the firſt ages of the gol- 
pel, forced ſome chriſtians to retire from the world, and live in deſarts 
and places moſt private and unfrequented, in hopes to find chat peace 
and comfort among beaſts, winch were denied them amongſt men. And 
ti nis being the caſc of ſome very extraordinary perſons, their example gave 
ſo m uch reputation to retirement, that the practice was continued when 
the reaſon ceaſed which firſt began it. And after the emp:re became 

chriſtian, inſtances of this kind were numerous; and choſe, vhote lecurity 
had oblige: d them to live ſeparately and apart, became afterwards united 
into ſocieties. | 

And in this kingdom in particular, it is not unlikely, but that ſeveral 
chriftians, to avoid the heat of periecution, which raged ftercely here in the 
time of Diocleſian, about the year 303, might withdraw themfelves into 
ſolitary places. The troublelom e times which ſoon after followe a, by the 
Romans hard uſage of the Britons, and the invaſions of the Scots from 
Ireland, the Picts and Attacots from the north, and the Saxons and Franks 
from the eaſt and ſouth, might poſſibly farther incline contemplative per- 
ſo: 15 to flee into caves, foretts, and ſuch like ſolitudes, and ſpend their 
ime there in reading the ſcriptures, and other duties of religion, tho' un 
der no tye or vow but what they impoſed upon themſelves. 


II. The ſeveral ſorts of ET 


The Benedifine monks were thoſe who followed the rule of St Be- 
1700 7 or Hennel; who was born at Nurſia in the dukedom of Spoletto 
in  Traly, about the year 480. From the colour of their outward habit, 
cy were generally called Black monks. This order is ſaid to have 
cen brought into England, about the year 596. Of this order were 
all che cathedral priories, except Carliſle ; and molt of the richeſt abbies 


i! 
I, 


in N There were alſo nuns, as well as monks, of this order. 


. A reformation of ſome things which ſeemed too remiſs in St Be- 
die s rule, was begun by Bernon, abbot of Gigni in ates gd and 
increaſed and perfected by Odo abbot of Cluni, about the year 912; which 
rave occaſion to the riſe of the Cluniact order; which was the Erft and 
principal branch of the Benedictines. For they lived under the rule of 
St Benedict, and wore a black habit; but obſerving a different diſcipline, 
were called by a different name. 

William carl Warren, fon in law to William the conqueror, firſt 
brought theſe monks into England, and buil” their firſt houic at Lewes 
in Suſſex about the year 1057. 

All the monaſteries of this order in England were governed by fo- 
rcigners; and had more French than Engliſh monks in them. But many 


; 0 


_ of Them were afterwards made denizen; and all of them at laſt diſcharged 


from all ſub'cction to the foreign abbics. 


Monaſteries. 


There were 27 priories and cells of this order in England. 


The order of Grandmont was inſtituted at Grandmon in Limoſin Ginas, 
in France about the year 1076, by Stephen a gentleman of Auve gne. Anss. 


The monks of it lived under the rule of St Benedict, with ſome little 
variation. They were brought into England in the reign of king Henry 
the firſt, and ſeated at Abberbury in Shropſhire ; befides which, it doth 
not appear that there were more than two other houſes of this Orcs il 
England, viz. Crefiewel in Herefordſhire, and Groſmont or Eſkedale ir 


Yorkſhire. 


4. The Caribuſan monks were alſo a branch of the BenediQine: 8, Carthy 


whoſe rule they followed, with the addition of a great many auſteriti-«. 
Their author was one Bruno, born at Cologne in Te zermany ; who fri 
inſtituted this order at Chartreux (Cartufia) in the dioceſe of Grenoble To 
France, about the year 1080. 

Their houſes were called Chartreux houſes, which by corruption have 
degenerated into Chericr houſes. 

I heir rule was the moſt ſtrict of any of the religious orders; for the, 
were never to eat fleſh, and were obliged to feed on bread, water, and 
ſalt one day in every week, They wore a hair ſhirt next their ſkins, and 
were allowed to walk only about their own grounds once a week. 

They were brought into England about the year 1180 by king Henry 
the ſecond ; and had their fir i houſe at Witham in Somerſeritiire: 

Their habit was all white, except their outward plaited cloak which 
was black, 

1 were but nine houſes of monks of this order in England. 

There was yet another branch of Bencdictines called 1 Cifter lians, une 
Cilirtiun or Ciſteaus in the biſhoprick of Chalons in Burgundy, where 
this order was firſt inſtituted by Robert abbot of Moleine in the year 
1098, They were alſo called Bernardines, from & Bernard abbot of 
Clairvaux about the year 1116, who was a oe promoter of this order. 

From the colour of their habit, they were called White monks. 

Their monaſteries, which became very numerous in a ſhort time, were 
generally founded in folitary and uncultivated places; and all dedicated 
to the bleſſed virgin. 

Theſe monks came into England in the year 1128; had their firſt 


aj at W avericy in Surrey; and before the di lution had 85 houſes 
cre. 


6. The order of Savigni or Fraires Criſei were founded by Vitalis de Savignias, or 
Mortain, Wo began to gather diſciples in the foreſt of Savigni in 'Þ rance fratre; geiſei. 


abour the year 1105. He g gave his diſciples the rule of Sc Benedict, 
with forne peculiar conſtitutions: And they took a grey hot, from 
whence fey were called fratres griſci. V italis carne into Engl in the 
year 1120; and preaching here, and convertig- m2 ', proba! 57 intro 


duccd his order, which was ſhortly after, (viz. in che TA: 1148) united 


to the Ciſtertians. 


The order of Tiron was inſti W! by St Bernard, who was born Tironenſes. 
in the territory of Abbeville in the year 1046, who ſet up a ſort of monks 
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that took the name of Tironenſes from their firſt monaſtery, which was 
founded at Tiren about the year 1109. They were reformed Benedic- 
tines. There leems to have been no houſe in E nelind of this order, and 
only one abbey in Wales, viz. St. Dogmaecl's (where they were placed 
about the year 1126), with its dependent priory at Pille, and cell at 
Caldey. 

8. The orders of monks abovementioned, were all that we had in 
England and W ales, except the Caidees or cultores dei; who were Scotch 
monks, and of the ſame rule with the Iriſh ones. We meet with theſe 
no where but at St Peter's in York. 

And the inſtitution of Scotch monks there, ſcemeth to have ariſen 
from the connection which was anciently between the metropolitical fee of 
York and the kingdom of Scotland; for until about the year 1466, 
the archbiſhop of York had Juriſdiction over all the biſhops of Scotland, 
who had their conſecration from = and {wore canonical obedience to 
him. 


III. Canons. 


1. Beſides the monks, tliere were allo canons (from - xaw, regula), 
which were of two forts, regular and ſecular. The ſecular were fo called 
becauſe they converſed in ſeculo, abroad in the world, performed ſpiritual 
offices to the laity, took upon them the Cure of ſouls (which the regulars 
could not do wi 'thout diſpe: 1ation), and differed in nothing almoſt trom 
common prieſts, ſave that the y wers under the government of ſome local 
ſtatutes, For tho? they were in ſome places confined to live under one 
roof, as the monks and regular canons did. yet they generally lived 
apart, and were main tained by diſtinct prebenas, almoſt in the ſame 
manner with the canons and prebendaries of other cathedral and collegiate 
churches at this day. 

2. Regular CON were ſuch as lived under fome rule. They were a 
leſs ſtrict ſort of re ligious than the monks, but lived together under one 
roof; had a common dormitory and retectory, and were obliged to ob- 
ſerve the ſtatutes of their order. 

3. The chief rule for theſe canons is that of &/ Auſtin, who. was made 
biſhop Of 11ippo in the year 393. But they were but little known till 
the tenth or cleventh century, were not bro ght into England till after 
the conqueſt, and ſcem not to have obtained the name of Auſtin canons 
till ſome years after. The general opinion is, that they came in after 
the beginning of the reign ot king blen y the firſt, about the year 1105. 

Their habiz was a long black caſſock, with a white rochet over it, and 
over that a black cloak and hood; from whence they were called black 
canons regular of St Auſtin. 

The nonks were always ſhaved; but theſe canons wore beards, and 
caps on their heads, 

There were about 175 houſes of theſe canons and canoneſſes in Eng- 


4. But 
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But beſides the common and regular ſort of theſe canons, there Order of 5; 
were allo the following particular forts. Nicholas 
As firſt, ſuch as obſerved St Auſtin's rule, according to the regulations 
of $t Nicholas of Arroajia ;, as thoſe of Harewolde in Bedfordſliire, Nuticy 
or Crendon in Buckinghamſhire, Hertiand in Devonſhire, Brunne in 
n and Lille!nul in Shropſhire. | 
Others there were of the rule of St Auſtin, and order of S, Vielen,; Order of 
25 11 Rcynſham and Worſpring in Somerſetſhire, and Wormeſley in ice, 
Herefordſhire. 
6. Others, of the order of St Auſtin, and the inſtitution of & 7fary Of st Mary 
Eo une, or Merton; as at Buckenham. in Norfolk. of Merton, 
he Pramon/t; "atenſes were canons who lived according to the rule Soros 
of St Auftin, reformed by St Norbert, who wo up this regulat! ion about ter 


the year 1120, at Præemonſtratum in ea place fo. called becauiz 
it was faid to have been foreſnewn or Pre£14e0 tratrd by the bleſſed virgin 


to be the head ſcat and mother church of this o. 58 55 1 neſe canons were 
from their habit, called White canons. They were brought into Eng! lang 
ſoon after the year 1140, and ſettled arte at Newhor i in Lincolnihj1 
They had in E ngland a a conſervator of their privileges, but were never 
theleſs often viſited by their ſuperiors at Premonſtre, and continues 
under their jurifdiction till the year 1512, „hen ther Were exerted 
from 1t by the bull of þ ope Julius the 2d, confirmed by king Teary the 
ighth; and the ſuperiority of all the houſes of this order in. I gland ang 
Wales was given to the abbot of Welbeck 1n Notingha! n. ire. — There 
were about 35 houſes of this order. 

8: Fe Sempringha m or Cillertine canons were in nit tated by. St Gilde Git ert 
at Sempringham in Lincoln! * ire, in the year 11. He con poſed hi 
rule out of thoſe of St Auſtin and St Benedick (the women Folly 
the Ciſtertian regulation of St Benedict's 97 0 Fs the men the rule 
St Auſtin), with ſome ſpecial ſtatutes of their own. The men and wo- 
men lived in the ſame houſes, but in ſuch different apartments that they 
had no communication with each other ; and incre aſed ſo falt, that St 


Gilbert himſcif founded 13 monaiterics of this or: der, VIZ, four for mon 


alone, .and nine for men and women tc gether, Which had in theme 


brethren and 1590 ſiſters. At the diſſolution there were about 25 houtc 
of this order in England and Wales. 

9. Canons regular of the holy /zpulchre were inſtituted in the beginning 2c . 
of che 12th century, in i nitation of the regt lars inſtituted in the el holy SMES. 
of the holy ſepuſchre of our ſaviour at Jeruſalem. The firit houſe t helf 

they had in E ogland“ was at Wary Ack, which was begun for ther by 
Henry de Newburel earl of Warwick, who died in the year 1123, and 
periec ied by his ſon . bez are ſometitnes called canons of the 
bly creſs, and wore the fame habit with the other Auſtin canons, Miftin- 
&uithed only by a double red croſs, upon the breaſt of their cioak of 
upper garment. The endo UV OUTS of theſe religious for rega uining the 
holy lan l, CO Ni ing T5 nothin; 2 alter the loſs of Jer of alem in the Fear 1188. 
chis order fell! into decay, their revenues and privileges were moſtly given 
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R Order of St 
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to the Maturine friers, and only two houſes of them continued to thc 
diſlolution. 


IV. Nuns. 


Nun, called by the latins nonna; as alſo the maſculine nonnus, whic] 
they beck to ſigni 15 a monk ; are of hebrew extraction, from in, or uus, 
a ſeit. 

1. There were, beſides the Benedictine and Gilbertine nuns before 
mentioned, Clumac, Ciſtertian, Carthuſian, Auſtin, and Premonitra- 
tenſian nuns, who followed the ſame rules with their reſpective monks, 
omicting only what was not proper for their ſe x, and wore habits of the 
{ame colour, having their heads always covered with a veil. 

2. And to theſe we mult add three other orders of religious women, 
formerly in England ; viz. | 

Firſt, nuns of the order of F:tevranlt, which was inſtituted about the 
latter end of the eleventh century, by one Robert ſurnamed Ge Arbriſfel 
at Fonterreult in Poictiers, where be built an abby for his followers pre- 
ſently after the year 1100. Tho' this order (which was a reform of the 
Benedictine) was chiefly for women, yet beyond ſea they had alto reli— 
gious men living amongſt them in different apartments, who were under 
the government of the abbeſs; for the founder grounded his model upon 
our bleſſed faviour's recommending the virgin Mary and St John the evan- 
geliſt to each other. And as St John was thereby to look upon the 
bleed virgin as his mother, the founder directed that the men ſhould 
ac knowledge the abbeſs or prioreſs of the convent as their ſuperior, and 
ſubmit to her authority both in ſpirituals and temporals. And the abbeſs 
of Fontevrault was made the general ſuperioreſs and head of the order. 
—— "Theſe nuns were brought into England by Robert Boſſu earl of 
Leiceſter, before the year 1161, and placed at Nun Eaton in Warwick- 
ſhire ; but there were only two houſes more of this order in England, and 


there is no expreſs account of any,monk in any of them, but "only of a 


prior at Nun Eaton. | 
3. The nuns of $S: Clare were founded by her whoſe name they bear, 


Clare, or mi- at Aſſiſe in Italy, about the year 1212. Theſe nuns obſerving St Fran- 


cis's rule, and wearing the ſame coloured habit with the Franciſcan friers, 
were often called mnoreſſes ; and their houſe, without Aldgate, the 1m7inc- 
ries. They were likewiſe called the Poor Clares, probably from their 
ſcanty endowments. They were brought into England by Blanch queen 
of Navarre, who was wite to Edmund earl of Lancaſter Leiceſter and 
Derby, about the year 1293, and ſeated without Aldgate as aforeſaid. 
Beſides which; there were but three houſes more of this order in F poland, 
viz. Waterbeache and Denny in Cambridgeſhire, and Bruſyard in Suffolk. 
4. The Brigittines, or nuns of our holy ſaviour, were inſtituted by 
S! Bridget, princeſs or ducheſs of Nericia in Sweden, about the middle 
of the 3460 century, under the rule of St Auſtin, with ſome additions of 
ron. This order, tho' chiefly for women, had likewite men in every 


Convent 


the 
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convent (who lived in different apartments, and were not permitted to 
come near the women but in caſes of great neceſſity), and diftered from 
all other inſtitutions in requiring a particular number of men and women 
in every houſe, to wit, 60 nuns, 13 prieſts, 4 deacons, and 8 lay bre- 
thren. There ſeems to have been only one houſe of this order in England, 
namely, at Syon in Middleſex, founded by king Flenry the fifth, about 


the year 1414. 
V. Friess. 


The before mentioned were all the ſorts of monks, canons, and nuns, 
which we had in England and Wales: The j77ers ( fratres, brethren) 
were theſe following: | 
The Dominicans ; whoſe founder was St Dominic a Spaniard, who Dominicans; 
was chin about the year 1070. They were called preaching friers, from 
their office to preach and convert hereticks; A friers, from their gar- 
ments; and in France, Facebines, from having their firſt houſe in St 
James's ſtreet at Paris. Their rule was clucfly that of St Auſtin, They 
came into England in the year 1221, had their firſt houſe at Oxford, 
and at the diſſolution had about 43 houſes in England. There were 
nuns alſo of this order, but not in England. | 
The Franciſcans received their rule from & [arcs an Italian, in Franciſcans, 
the year 1182. They were allo called Grey or Ming Friers, the one from 


their grey cloathing, the other name they aſſumed out of pretended hu- 


mility. They girded themſelves with cords, and went barefooted. The 


general opinion is, that they came into England in the year 1224, and 
had their firſt houſe at Canterbury, and their ſecond at London. A 
relaxation having by degrees crept into this order, It was. thought {it to 
reform and reduce it to its firſt rule and inſtitution. Thoſe that continued 
under the relaxation were called Conventuals, and fach as ACCoPte d the 
reformation of their order were called Od/ervants or Recolie& This re- 
formation was begun by St Bernard or Bernardin, about he year 1400. 
King Edward the 4th is commonly faid to have brought them into 


_ England, but there is no certain account of their being here, till king 


Henry the 5th built two or three houſes for them, At the d liſſolution, 
che conventual Franciſcans had about 55 houſes, which were under 7 
cuſtodies or wardenſhips; viz. thoſe of London. Lork, Cambridge, 
Briſtol, Oxford, Newcaſtle, and Worceſter. 
3. As to the Capuchins, and other diſtinctions of the Franciſcans be- Capuctins, 
5939 the ſeas; they chiefly aroſe ſince the Engliſh retormation, and 
never had any place here. 
4. The Trintarians, Maturines, or friers of the order of the holy tri- Trinitarians, 
nity, for the redemption of captives, v ore inſtituted by St John de or Matvrine:, 
Ma tha, and Felix de Valois in France, about the year 1197. Their 
rule was that of St Auſtin, with jome peculiar conſtiturons. Their re— 
venues were to be divided into three parts, one tor their own ſupport and 
maintenance, another to relieve the poor, and a third to redeem ſuch 


_ chriſtians as ſhould be taken captives by tle whdels. They were called 
| f 
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Trinitcrians, becauſe all their churches were to be dedicated to the buy 
trinity, and AMatKrines, from having their firſt houſe in Paris near 8: Ma- 
thurine's chapel. They were brought into England in the year 1224; 
where the lands, revenues, and privileges of the canons of the holy ſe- 
1 1 55 were given to them upon the decay of that order; and had their 

{t houſe at Mottenden in Rent. There were about 10 or 12 houſes of 
ee friers in England and Wa Nes. 

5: The Cermelite or J/hite friers (the orm of which names they 
had from the place of their firſt reſidence, and the latter from the colour 
of their habit) came next into this kingdom. They were alſo called 
brethren or friers of the ed virgin. They pretended to great anti. 
quity, hut the firit certain account we have of them is 2 at mount Carme 
in Paleſtine „about the year 1238. Their rule which was chietly char 
of St Baſil: 15 fad to have been given them by Albert patriarch of Jeru- 
falem about the year 1205. They were brought into England in the 
year 1240, by the lords John Veley and Richard Grey, and had their firſt 
houſes at Alnwick in Northumberland, and Ailesſord in Kent. Of this 
ry there were about 40 houſes in England and Wales. 

„The order: of ff Crafea or Crouched iriers were inſtituted, or at leaſt 
refor med, by one Gerard, prior of St Mary of Morello at Bologna; and 
confirmed in che year 1169 by pope Alexander the third, who brought 
them under St Auitin's rule „ and made ſome other conſtitutions for their 
government. At brit they carried a croſs fixed to a ſtaff in their hands, 
and afterwards had one made of red cloth ſcwed upon their backs or 
breaſts. They came into England in the year 1224, and had their firit 
Houſe at Colcheiter. There were not here above 6 or 7 houſes of theſe friers. 

The origin of the Auſtin friers, or friers Eremites of the order of St 

Auſtin (from «2:5, a defart place), is very uncertain. They were 
brought into England about the year 1250. T hey had about 32 houſes 
in England and Wales at the ſuppreſſion. 

8. The friers of che Sac firit appeared in England in the year 125 57. 
The right ſtyle of them was friers of the penance of Feſus Chriſt. But they 
were commonly called fricrs of the Sac, from their habit being either 
ſhaped like a /ack, or made of that coarſe cloth called ſackcleth. T hey 


ſeem to have had their firſt houſe near Alderſgate, London. Bur their 


order was very ſhort lived here, being put down by the council at Lyons 


in the year 1307. 

9. The Bethlemite friers came in alſo in the year 1257. They had 
their rule and habit much like that of the Dominicans, but were diſtin— 
guiſned from them by a red ſtar of five rays, with a blue circle in the 
middle of it, worn on their breaſts in memory of the ſtar which oj rar 
to the wiſe men, and conducted them to Bethlehem. They were placed 

11 rumping gton ſtreet at Cambridge the firſt year they came over. And 
that ſeems to have been the only houſe of theſe friers in England. 

10. The order of St Anthony of Fi onna was inſtituted in the year 109 5, 
for the help and relief of ſuch perions as were afflicted with that painful 
inſſammation called St Anthony's fire, from that faint's being thought 
to caſe people under it, and deliver them from it. The friers or brethren 


i 
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of this order followed St Auſtin's rule; came hither early in the reign of 
king Henry the third, and had one houſe at London, and another at 
Hereford. | 

11. The laſt order of friers which was brought into this kingdom, was Bouhomme.. 
that of Bonhommes, or good men; who were brought hither by Edmund 
earl of Cornwall, in the year 1283, and placed at Aſherug in Bucks. 
Beſides which, there was but one houſe more of this order in England, 


5 
to wit, Edingdon in Wiltſhire. Theſe friers followed the rule of St 
Auſtin, and wore a blue habit. 


VI. Military orders, 


Of the military orders of the religious, there were theſe following : 

1. Knights Hoſpitalars, who took their name from an hoſpital built at tofpiralare 
Jeruſalem for the uſe of pilgrims coming to the holy land, and dedicared 
to St John Baptiſt. For the firſt buſineſs of theſe knights was, to pro- 
vide for ſuch pilgrims at that hoſpital, and to protect them from injurics 
and inſults upon the road. They were inſtituted about the year 1092 
They followed chiefly St Auſtin's rule; and wore a black habit, with 
a white croſs upon it. They ſoon after came into England, and had an 
houſe built for them in London in the year 1100. And from a poor 
and mean beginning, they obtained ſo great wealth and honours and ex- 
emptions, that their ſuperior here in England was the firſt lay baron, 
and had a feat amongſt the lords in parliament; and ſome of their pri- 
vileges were extended even to their tenants. They were at firſt called 
knights of St John of Jeruſalem ; but ſettling chiefly at Rhodes after they 
were driven out of the holy land, were afterwards called knights of 
Rhodes; and after the loſs of Rhodes in the year 1522, and their having 


the iſland of Malta given them by the emperor Charles the fifth, they 
were called knights of Malta. 
There were alſo ſiſters of this order; but we had only one houſe of 
them in England, viz. Buckland in Somerſetſhire. 3 
2. The knights Templars were inſtituted in the year 1118; and were Templars. 
ſo called from having their firſt reſidence in ſome rooms adjoining to the 
temple at Jeruſalem. Their buſineſs alſo was, to guard the roads for the 
ſecurity of pilgrims in the holy land; and their rule, that of canons re- 
cular of St Auſtin. Their habit was white, with a red croſs on their left 
ſhoulder. Their coming to England was probably pretty early in the 
reign of king Stephen; and their firſt ſeat was in Holborne. They in- 
creaſed very faſt, and in a little time obtained very large poſſeſſions. But 
in leſs than 200 years, their wealth and power was thought too great ; 
they were accuſed of horrid crimes, and thereupon every where impri- 
loned , their eſtates were ſeized ; and their order was ſuppreſſed by pope 
Clement the fifth, in a general council at Vienna, in the year 1312. 
3. The order of &, Lazarus of Jeruſalem of which we had a few order of & 
houſes) ſeems to have been founded for the relief and ſupport of lepers Lazarus, 


and 1mpotent perſons of the military orders. 
Vol. II. [ VII. Of 
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Priories. 
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VII. Of the ſeveral kinds of houſes, 


The above recited are all the religious orders which we had in England 
and Wales. The houſes belonging to the ſaid orders were as follows : 

1. Cathedral is a name yet well known : In the conventual cathedrals, 
the biſhop was in the place of an abbat, and had the principal frail on 
the right hand of the entrance into the quite; as he hath Mill at Ely, 
and till lately had at Durham and Carliſle. 

2. Collegiate churches and colleges conſiſted of a number of {ſecular 
canons, living together under the government of a dean, warden, provoſt, 
or maſter ; and having for the more ſolemn performance of divine ſer— 
vice, chaplains, ſinging men, and choiriſters belonging to them. 

3. An abby was a ſociety of religious people, having an abbat or abbeſs 
to preſide over them. And ſome of theſe were fo conſiderable, that the 
abbats of them were called to parliament, and had ſeats and votes in the 
houſe of lords. Mr Fuller faith, that in the 49 Hen. 3. ſixty four 
abbats, and 36 priors were called to parliament. But this number being 
too great, king Edward the firſt reduced it to 25 abbats and 2 priors, 
to whom were afterwards added two abbats. So that there were 29 in 
all, and no more, that ſtatedly and conſtantly enjoyed this privilege ; viz. 
the abbat of Tewkeſbury, the prior of Coventry, the abbats of Waltham, 
Cirenceſter, St John's at Colcheſter, Croiland, Shrewſbury, Selby, Bard- 
ney, St Bennet's of Hulme, Thorney, Hide, Winchelcomb, Barre], 


Reading, St Mary's in York, Ramſey, Peterburgh, St Peter's in Glou— 


ceſter, Glaſtonbury, St Edmund's Bury, St Auſtin's in Canterbury, St 
Alban's, Weſtminiter, Abingdon, Eveſham, Malmſbury, and Taviſtock ; 
and the prior of St John's of Jeruſalem, who was ſtyled the firſt baron of 
England, but it was with reſpect to the lay barons only, for he was the 
laſt of the ſpiritual ones. po 

4. A priory was a ſociety of religious, where the chief perſon was 
termed a prior or prioreſs; and of theie there were two ſorts : 

(1) Where the prior was chief governor, as fully as any abbat in his 


abby, and was choſen by the convent : ſuch were the cathedral priors, 


and molt of the Auſtin order. 

(2) Where the priory was a cell, ſubordinate to ſome great abby; and 
the prior was placed and ditplaced at the will of the abbat. But there 
was a conſiderable difference between ſome of thele cells. For ſome were 
altogether ſubject to their reſpective abbies, who ſent them what officers 
and monks they pleaſed, and took their revenues into the common ſtock 
of the abbies. But others conſiſted of a ſtated number of monks, who 
had a prior ſent them from the abby, and paid a penſion yearly as an 
acknowledgment of their ſubjection, but acted in other matters as an in- 
aependent body, and had the reſt of the revenues for their own uſe. 
3 hele priories or cells were always of the ſame order with the abbies on 
whom they depended, tho? ſometimes of a different ſex it being uſual 
after the conqueſt, for the great abbies to build nunneries in ſome of 

| their 
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their manors, wiuch ſhould be priories to them, and ſubject to their 
viſitation. 

There were allo pricries alien, which were cells to foreign monaſteries. 
For when manors or tithes were given to foreign monaſteries, the monks, 
either to increaſe their own rule, or perhaps rather to have faithful ttew- 
ards of their revenues, built convenient houſes for the reception of a 
{mall convent, and then ſent over ſuch a number as they thought proper, 
conſtituting priors over them. And there was the ſame difference in theſe 
cells as in the former. For ſome of them were conventual, and had pri- 
ors of their own chuſing; and theſe were intire ſocieties within themſelves, 
and received the revenues belonging to their ſeveral houſes for their own 
uſe and benefit, paying only the ancient apport (apporium, perhaps from 
porto, to carry), or what was at firſt the ſurpluſage, to the foreign houſe. 
But others depended wholly upon the foreign houles, their priors were ſet 
over them, by the foreign houſes, their monks alſo were often foreigners; 
and both of them removable at pleaſure ; and they returned all their re- 
venues to the foreign head houtes. For which reaſon their eſtates were 
generally ſeiſed during the wars between England and France, and reſtored 
to them again upon a return of peace. 

Theſe alien priories were moſt of them made by ſuch as had foreign 
abbies founded by themſelves or by ſome of their family. 

5. Precepteries were manors or eſtates of the knights templars, where 
erecting churches for the {ſervice of god, and convenient houſes, they 
placed tome of their fraternity under the government of one of thoſe more 
eminent templars, who had been by the grand maſter created præceptores 
zempli, to take care of the lands and rents in that place and neighbourhood, 
and ſo were only cells to the principal houſe at London. 


6. Commandries were the ſame amongſt the knights hoſpitalars, as pre- Commandries, 


ceptories were amongſt the templars, viz. ſocieties of thoſe knights placed 
upon ſome of their eſtates in the country, under the government of a com- 
nander; who were allowed proper maintenance out of the revenues un- 
der their care, and accounted for the remainder to the grand prior at 
London. | 


7. Hoſpitals were ſuch houſes for relief of the poor and impotent peo- Hoſpitals, 


ple, as were incorporated by royal patents, and made capable of gitts and 
grants in ſucceſſion. But beſides the poor and impotent, there generally 
were in theſe hoſpitals, two or three religious; one to be maſter or 
prior, and one or two to be chaplains and confeſſors; and theſe obſerved 
the rule of St Auſtin, and probably ſubjected the poor and impotent to 
ſome religious reſtraints, as well as to the local ſtatutes. Hoſpitals were 
originally deſigned for the relief and entertainment of travellers upon the 
road, and particularly of pilgrims, and therefore were generally built by 
the way ſide ; but of later years they have been always founded for fixed 
inhabitants. i 
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8. Hrieries were houſes erected for the habitation of friers; _ they were Frieries. 


very ſeldom endowed, yet many of them were large and ſtately buildings, 
and had noble churches, in which many great perſons chole to be buried. 
| Fes I 2 Friers 

* 
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Friers were by their profeſſion mendicants, and to have no property ; 
but moſt of their houſes had ſome ſhops and gardens belonging to 
them, 

Hermitage. 9. Hermitages (from ignis, a deſart or ſolitary place) were religious 
cells erected in private and ſolitary places, for ſingle perſons or com- 
munities, many times endowed, and ſometimes annexed to larger reli- 
gious houſes. | 

Chauntrics. 10. Chauntries (cantarie) were endowments of lands or other revenues, 
for the maintenance of one or more prieſts to celebrate daily maſs for the 
ſouls of the founder and his relations, and of their other benefactors; 
ſometimes at a particular altar, and oftentimes in little chapels added to 
cathedral and parochial churches for that purpoſe. 

Free chapels, TI. Free chapels were places of religious worſhip, exempt from all ju- 
riſdiction of the ordinary, fave only, that the incumbents were generally 
inſtituted by the biſhop, and inducted by the archdeacon of the place. 
Moſt of theſe chapels were built upon the manors and ancient demeſnes 
of the crown, whilſt in the king's adds, for the uſe of himſelf and re- 
tinue when he came to reſide there. And when the crown parted with 
thoſe eſtates, the chapels went along with them, and retained their firſt 
freedom; but ſome lords having had free chapels in manors that do not 
appear to have been ancient demeſne of the crown, ſuch are thought ty 
have been built and privileged by grants from the crown. 


60 


VIII. Offcers therein. 


Officers in theſe hoyſes reſpectively, which we read of, were theſe; 

Abbat. 1. In every abby the chief officer was the abbat or abbeſs, who pre- 
ſided in great pomp, was generally called lord abbat or lady abbeſs, and 
Fa a kitchin and other offices diſtinct from the common ones of the 
ociety. 

Prior. 2. In every priory, the chief officer was the prior or prioreſs, who had 
the ſame power in priories as abbats and abbeſſes had in abbies, but li- 
ved in a leſs ſplendid and expenſive manner, tho' in ſome of the greater 
houſes they were called lord prior, and lady prioreſs. 

| Subabtat and 3. Next under the abbat in every abby was the prior, who in the ab- 

fubprior, bat's abſence had the chief care of the houſe, and under him was the 
fubprior, and in great abbies the third, fourth, and even fifth prior, who 
nad their reſpective ſhares in the government of the houſe, and were 
removable at the will of the abbat, as all the other obedientiaru or offi- 
cers were. 

Alſo in every pricry, next under the prior was the ſubprior, who 
aſſiſted the prior whilſt preſent, and acted in his ſtead when abſent, 

Magiſter ope= 4. Magiſter operis, maſter of the fabrick; who probably looked after the 


225 buildings, and took care to keep them in good repair. 
Fleemoſyna- 5. Eleemoſynarius, the almoner, who had the overſight of the alms of 
is. the houſe (which were every day diſtributed at the gate to the poor), who 


divided the alms upon the founder's day, and at other obits and anniverſa- 
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ries, and in ſome places provided for the maintenance and education of 
the choiriſters. | 

6. Pitantiarius, who had the care of the pietances; which were allow- Pitantiariuz, 
ances (pittances,) upon particular occaſions over and above the common 
proviſions. 

7. Sacriſta, the ſexton, who took care of the veſſels, books, and veſt- Sac:ifs 
ments belonging to the church; looked after and accounted for the obla- 
tions at the great altar, and other altars and images in the church, and 
ſuch legacies as were given either to the fabrick or utenſils. He like 
wiſe provided bread and wine for the ſacrament ; and took care of bury- 
ing the dead.. | 

8. Camerarius, the chamberlain, who had the chief care of the dormi- Camerarin:,. 
tory, and provided beds and bedding for the monks, razors and towels 
for ſhaving them, and part of (if not all) their cloathing. 

. Cellerarius, the cellarer, who was to procure proviſions for the monks Cellerariv?, 
and all ſtrangers reſorting to the convent; viz. all ſorts of fleſh, fiſh, 
fowl, wine, bread, corn, malt, meal, ſalt, and the like; as likewiſe woo:! 
for firing, and all utenſils for the kitchin. 

10. Theſaurarins, the burſar, who received all the common rents and Thefaurariuy 
revenues of the monaſtery, and paid all the common expences. 

11. Precentor, the chaunter, who had the chief care of the choir ſer- Precentor, - 
vice, and not only preſided over the ſinging men, organiſt, and choiriſ- 
ters, but provided books for them, paid them their ſalaries, and repaired 
the organs. He had alſo the cuſtody of the ſeal, and kept the liber 
diurnalis or chapter book, and provided parchment and ink tor the wri- 
ters, and colours for the limners or books for the library. 

12. Hoſtilarius, or beſpitilarius, whole buſineſs it was to ſee ſtrangers Hollilariue, 
well entertained ; and to provide firing, napkins, towels, and ſuch like 
neceſſaries for them. 

12. Inſirmarius, who: had the care of the infirmary, and of the ſick Infirmarius. 
monks who were carried thither, and was to provide them phylick and 
all neceſſaries, and when they died was to waſh and prepare their bodies 
for burial. _ | 

14. Refefionarius, who looked after the hall, providing table cloths, Refectiona- 
napkins, towels, diſhes, plates, ſpoons, and other neceſſaries for it, and riss. 
ſervants alſo to wait and tend there. He had likewiſe the keeping of the 
cups, falts, ewers, and all the filver utenſils whatfoever belonging to the 
tLouſe, except the church plate. 

15. Coguinarius, the cook, who preſided in the kitchen for the dreſſing Coquinarias, 
of victuals. 

16. Gardinarius, the gardiner, Gardinarius. 

17. Portarius, who ſeemeth to have taken care of the carriages, and Portarius. 
dich like; for that he was not the janitor or pzr/er, ſeemeth probable, 
tor that divers have been promoted to be abbats from that office. 

18. In every great abby there was a large room called the ſcriptorium, Writers, 
where ſeveral writers made it their buſineſs to tranſeribe the miſſals, 

Legers, and other books for the uſe of the houſe, and more eſpecially 
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to tranſcribe books for the uſe of the library. And ſo zealous were the 
monks in general to repleniſh their libraries, that they often procured 
lands to be given, and churches to be appropriated for that work. 

19. In all the great abbies, there were alſo perſons appointed to take 
notice of the principal occurrences of the kingdom, and at the end of 
every year to digeſt them into annals. In theſe records they particularly 

reſerved the memories of their founders and benefactors ; the years and 


days of their births and deaths, their marriages, children, and ſucceſſors: 


So that recourſe was ſometimes had to them, for proving pertons ages 
and genealogies ; tho' it is to be feared, that ſome of thoſe pedigrees 
were drawn up from tradition only; and that in moit of their accounts 
they were favorable to their friends, and fevere upon their enemies. 

The canons alſo and conſtitutions of the clergy in their national and 


provincial ſynods, and even acts of parliament, were ſent to the abbies 
to be recorded. 


IX. Diiſſolution. 


1. The Templars (as was before obſerved) for the many and great 
abuſes charged upon them, were ſuppreſſed ſo early as the year 1312. 

And in the year 1323 their lands, churches, advowſons, and liberties 
here in England were given by the act of parliament of the 17 Ed. 2. ſt. 3. 
to the prior and brethren of the hoſpital of St John of Jeruſalem. 

2. About the year 1390, William of Wickham, biſhop of Wincheſter, 
by the leave of the then pope and king, bought the alien priories of 
Hornchurch and Writtle in Eſſex, and ſettled them on his new college 
at Oxford. And after the ſuppreſſion of alien priories, Takely in Eſſex 
and Hamele in Hampſtiire were ſettled upon this college. And Andover 
was ſettled upon his college at Wincheſter. 

About the year 1437, archbiſhop Chicheley founded All Souls college 
in Oxford, and got the revenues of ſeveral ancient priories to be ſettled 
thereon. | 

About the year 1441, king Henry the ſixth founded the college at 
Eaton, and king's college in Cambridge; and endowed them chiefly with 
alien priories. 

About the year 1459, William Vainficet biſhop of Wincheſter found- 
ed Magdalen college in Oxford, and got the priory of Sele or Atteſele in 
Suſſex, and the priory of Seleburne in Hampſhire, ſettled on it. The 


hoſpitals alſo of Aynho and Brazeley in Northamptonſhure were united to 


this college in the year 1484. 

In the year 1497, John Aicock biſhop ct Ely, with the king's conſent, 
ſuppreſſed St Rhadegund's nunnery in Cambridgeſhire, and with the re— 
venues therect founded Jeſus college there. 

In the year 1505, Margaret countels of Richmond and Derby, found- 
ed Chriſt's college in Cambridge, and obtained the pope's licence to 
ſuppreſs the abby of Creyke in Norfolk, and to ſettle the revenues of it 
upon that college. 
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About the year 1508, the ſame counteſs began to convert an ancient 
hoſpital or priory dedicated to St John the evangelitt at Cambridge into 
St John's college, and her executors carried on the deſign. Biſhop 
Fiſher was one of them, and at his defire the nunneries of Heyham in 
Kent and Broomhalle in Berkſhire, and an hoſpital of regulars at O1- 
prike were ſuppreſſed, and the revenues of them ſettled upon this 
college. 

In the year 1515, Bazen Noſe college in Oxford was founded, and 
William Smith biſhop of Lincoln bought the priory of Cold Norton in 
Oxfordſhire of the abbat and convent of Weſtminſter, and gave the lands 
belonging to it to this new foundation. 

Not long after, cardinal Wolſey, by licence of the king and of the 
pope, obtained a diſſolution of above 30 religious houtes (moſt of them 
very ſmall), for the founding and endowing his colleges at Oxford and 
Ipſwich. 

About the ſame time, a bull was granted by the fame pope to cardinal! 
Wolfey, to ſuppreſs monaſteries, where there were not above fix monks, 
to the value of 8000 ducats a year, for endowing Windfor and King's 
college 1n Cambridge : And two other bulls were granted to the cardinals 
Wolſey and Campeius, where there were lets than 12 monks, and to an- 
nex them to the greater monaſteries : And another bull to the ſame car- 
dinals to inquire about abbies, to be ſuppreſied in order to be made ca- 
thedrals : Altho' nothing appears to have been done in purſuance of theſe 
bulls, 

And afterwards another bull was granted to the fame two cardinal< 
with further powers relating to the new cathedrals; for ſome of the dio 
ceſes were thought two large, and wanted much (as it was fatd} to be re- 
duced, that the biſhops might the better diſcharge their offices. 

But the promoting of learning ſeems to have been the chief intent of 
cardinal Wolſey, and of moit others, in ſuppreſſing thele houtes ; tho” 
probably ſome perſons, both then and afterwards, promoted it with other 
views. Archbiſhop Cranmer particularly is ſaid to have bcen much tor 
it, becauſe he could not carry on the reformation without it. And as 
the increaſe of learning had rendred the corruptions of the church ot 
Rome more viſible ; many others might allo be againit theſe houſes, as 
nurſeries of popiſh ſuperſtition : But other things concurred to bring on 
their ruin. For, 1. Many of the religious were certainly looſe and vi- 
cious; tho' probably not fo bad as the vilicors repreſented ; for thoſe 
that are to be run down, will always be ſet in the worſt light; and the 
preamble to the firit act of diſſolution did ſet forth, that in the larger mo- 
naiteries religion was well obſerved. 2. The caſting off the pope's ſu- 
premacy was urged for caſting off the monks, who notwithſtanding their 
ſubſcriptiens, were generally thought to be againſt it in their hearts, and 
ready to join with any foreign power that ſhould invade the nation; 


- 


whilſt the king was excommunicated by the pope. 3. Their revenues 


being not employed according to the intent and deſign of the donors, 
was allo alledged againſt them. 4. The diſcovery of many cheats in 
| images, 
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images, of many feigned miracles, and of counterfeit relicks, brought 
the monks every where into diſgrace, and contributed towards their over- 
throw. 5. Perhaps the obſervant friers being ſo much againſt the king's 
divorce from queen Catharine, might exaſperate him againſt all monks 
and friers in general. But, 6. Not unlikely the great cauſe might be, 
the king's want of a large ſupply, and the peoples willingneſs to ſave 
their money; altho' it was certainly haſtened by the account which the 
viſitors gave of them. For after ſome debate in council how to proceed 


with theſe houſes, the king appointed commiſſioners to viſit them, and 


they made ſuch a bad report, that when a motion was ſhortly after made 
in parliament, that in order to ſupport the king's ſtate and ſupply his 
wants, all the religious houſes might be conferred upon the crown which 
were not able to ſpend above 2001 a year, it met with but little oppo- 


fition in either houſe, and an act was paſſed for that purpoſe as 
followeth : 


Diſſolution by 3. Foraſmuch as manifeſt in, VICIOUS carnal and abominable living, 7s daily 


tbe 27 H. 8. yſed and committed commonly in ſuch little and ſmall abbies, priories, and 


ather religious houſes of monks canons and nuns, where the congregation of 
fuch religions perſons is under the number of 12 perſons ; whereby the governors 
of ſuch religious houfes, and their covent, ſpoil conſume and utterly waſte as 
welt their churches, monaſteries, priories, principal houſes, farms, granges, 
lands, tenements, and hereditaments, as the ornaments of their churches, and 
their goods and chattels, to the high diſpleaſure of almighty god, flander of 
good religion, and ts the great infamy of the King's highneſs and the realm, if 
redreſs ſhould not be had thereof: And albeit that many continual vifitaticns 
have been heretofere had by the ſpace of 200 years and more, for an honeſt and 
charitable reformation of ſuch unthrifty carnal and abominadle living, vet ne- 
wvertheleſs little or no amendment is hitherto had, but their vicious living ſhame- 
leſsly increaſeth, and by a curſed cuſtom is fo rooted and infected, that a gre: 
multitude of the religious perſons in ſuch ſmall houſes do rather chuſe to rowe 
abroad in apoflecy, than to conform themſelves to the obſervation of goed reli- 
Lien; ſo that without ſuch ſmall houſes be utterly ſuppreſſed, and the religicus 
perſons therein committed to great and honourable monaſteries of religion in 
this realm, where they may be compelled to live religiouſly, for reformation of 
their lives, the ſame elſe be no redreſs nor reformation in that behalf : In con- 
fideration whereof, the king's moſt royal majeſty, being ſupreme head on earth 
under god of the church of England, daily ſtudying and acviſing the increaſe 
advancement and exaltation of true deftrine and virtue in the ſaid church, 
and the extirpatins and deſtruction of vice and fin, having knowledge that the 
premiſſes be true, as well by the accounts of his late viſitations, as by ſundry 
credible informations, c:nfidering alſo that divers and great ſolemn monaſteries 
of this realm, wherein (thanks to god) religion is right well kept and objcr- 
ved, be deſtitute of ſuch full number of religious perſons, as they ought and 
may keep, hath thought good that a plain declaration ſhould be made of th. 
premiſes, as well to the lords ſpiritual and temporal, as to other his loving 


fubjetts the commons in this preſent parliament aſſembled : Whereupon the {aid 


lards and commons, by a great deliberation, finally be reſolved, that it is and ſball 
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be much more to 4 the pleaſure of almighty god, and for the honour of this bis 
realin, that the poſſeſſions of ſuch ſmall religious Heil ſes, now being [per | alt 


ed and waſied for increaſe and maintenance of ſin, ſhould be rer ed 4 


ter uſes, and the unthrifty religious per. ſons [0 ſpending the fa me 


ad oe” tf 


enjoy to him and his heirs for ever, all ſuch mona, 1 priories, and oi her 


be compelie 
to reform their lives: Therenpcn it is enacted, that his majeſty fe 71 have and 


religious houſes of Monks Canons and nuns, of what kinds of habits rules 
order ſoever they be, which have not in lands tenements, rents, tithe 


tions, and other bereditaments, above the clear yearly value of = 
all ſuch as within one year 5 xt before have been ſurrendred to the king 


n je diſſe ed. 27 Hl. 28. 1 


this act about 380 ts were diſſolved, and a nu 
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jewels. Some lay, chat 10,000 perſons were hereby ſent to ice {the 
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fortunes in the wide wo! 1, without any other allowance than 405 


new gown to ſome tew-of them. Others ſay, that ſuch of the religigu 


as defired to continue their prof! Don, were (accordin 2 tO the 
act) allowed to go into the greater mona ſteries; and ſuch as ch: le 


into the world, being prieſts, nad every one the abovementioned 


ance, and ſome of them (for their readineſs to ſurrender” got 
ſions for life 

The ſuppreſſion of theſe houſes occaſioned great diſcontents 
probably by the tecular as well as regular clergy, 
out into open rebellion. But the rebellion Dein g appealed, 
reſolved to ſuppreſs the reſt of the monaſterics, and the; eupo: 
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4 new viſitation, requiring the viſitors to examine every thing that related 
either to the converſation of the religious, or their affection to the U 
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and the ſupremacy, or to the} ir cheats impoſtures or ſuperſtitions, 


they were affected during the late commotions. This cauſed the Wen ; 


abbies to be ſurrendred apace. For fome of the religious having 
rug in the late rebellion, were liable to the king's diſplcaſure, 


rendered their houſes to fave their lives. Some began to lil 


L > \ 


mation, and were upon that account cality perſuaded to it. Ct! 


ing their diſſolution approaching, had ſo much embezilled their reven: 
that they were ſcarce able to keep up their houſes. A great, many 
were executed for having been in the rebellion , and no doubt bur ind 


vere prevailed upon by the viſitors, Who endeavoured both bs 


and promiſes to get their reßgnations. And in the end by i! 
31 H. 8. c. 13. t was cnacted as followeth : 

4. All nangzka er, abbathies, Priaries, 555 colleg „ 
of friers, and other religicts and eccleftaſlical builes and places, 
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been ſurrendred or given up ſince the fourth day of February in . 
venth year of his majeſty's reg, and which hereafter call ſy 
dred or given up, ſhall be veſted in the king. (With a ciaule re [pech 


br ivileges and exemptions, which was not in the former 


that ſach of them as were diſcharged from payment of tithes, 
enn lo; and ſuch as were excmpred from the viſitation of the 01 
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ſhould become viſitable by the ordinary or by ſuch perſons as the king 
ſhould appoint.) 31 H. 8. c. 13. 

By this act no houſes were ſuppreſſed; but all the ſurrenders, which 
either were made or ſhould be made, were confirmed. The mitred or 
parhamentary abbies were all in being, and moſt of the abbats preſent, 
at the paſſing of it; and yet none of them either oppoſed it, or voted 
againſt it; but were every one ſhortly brought to ſurrender, except the 
abbats of Colcheſter, Glaſtonbury, and Reading, who were therefore ac- 
cuſed of high treaſon, attainted, and executed ; and their abbies were 
ſciſed as forfeited to the king by their attainder. 


Diſſolution by 5. The next year a bill was brought in and paſſed, for ſuppreſſing the 
the 32 H. 8. Knights of St John of Jeruſalem ; by which it is enacted as followeth : 


The lords ſpiritual and temporal and commons in this preſent parliament aſ- 
ſembled, having credible knowledge, that divers and ſunary the king's ſubjects, 
called the knights of the Rhodes, otherwiſe called knights of St John's, other- 
wiſe colled friers of the religion of St Jokn cf Jeruſalem in England, and of 
a like bouſe being in Ireland, abiding in Saris beyond the ſea, and having 
yearly great ſums of money out of this real; and cut of Ireland, and other the 
King's dominions, have unnaturally and contrary to their allegiance ſuſtained 
and maintained the uſurped authority cf the biſhop of Rome; and con/idering 
alſo, that the ifie of Rhodes, wv» hereby the ſaid religion toox their name and 
foundation, is ſurpriged by the Turk; and that it were much better that 
the poſſeſſions in this realm, and in other the king's dominions, appertaining 
to the ſaid religion, fhould rather be employed and ſpent within the ſame, for 
the defence and ſafety thereof, than converted to and amongſt ſuch unnatural! 
ſtbjefts;, it is therefore enatted, that the corporation of tbe ſaid religion in 
theſe realms, by whatſoever name or names they be founded incorporated or 
kno Wn, ſhall be utterly diſſelved and void to all intents and purpoſes. 
T 
And the king, his heirs and ſucceſſors, ſhall have and enjcy all that hoſ- 
pital, manſion houſe, church, and all other houſes, edifices, buildings, and 
gardens to the ſame belonging, being near to the i of London, in the county 
7, Middlefex, called the houſe of St John of Jeruſalem 7 England; and 
% al! that hoſpital, church, and houſe of Kilmainam in Ireland; and all 
cole s, honours, manors, meaſes, lands, tenements, rents, revert ONS, fer VICES, 
Ws node meadows, . paſtures, parks, warrens, liberties, franchiſes, privileges, 
parſanage, tithes, penſions, portions, knights fees, advowſi ns, commandries, 
precepteries, contributions, reſponſions, rents, titles, entries, conditions, cove- 
nants, and all other poſſeſſions and hereditaments, which appertained to the 
ſaid religion, or to the priors, maſters or governors, kmghts, or other mini- 
ers, profeſſed of and in the ſame, by the pretence or in the right of the ſaid 
religion. ſ. 4. 
And all privileges of ſandtuary, heretofore uſed or claimed in manſion 
houſes and other places, commcnly called St John's hold, and all ether ſanc- 


tuaries belonging to any of the ſaid hoſpitals, ſhall be utterly void and of 
none Fell. 1712. 
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By the ſuppreſſion of theſe greater houſes by the two laſt recited acts, 
the king obtained a revenue of above 100, ooo! a year, beſides a large 
ſum in plate and jewels. But the religious of theſe houſes had almoſt all 
of them ſomething given for their preſent ſubſiſtence, and penſions aſ- 
ſigned them for lite or until they ſhould be preferred to ſome dignity or 
cure of greater value than their penſions. 

6. The laſt act of diſſolution that was in this king's reign, was the act 
of 37 H. 8. c. 4. for diſſolving colleges, free chapels, chantries, and the 
reſt, as followeth : All colleges, free chapels, chantries, hoſpitals, fraternities, 

 brotberhoods, guilds, and ſtipendiary prieſts, having continuance in perpetuity, 
and being charged or chargeable to the payment of firſt ſruits and tenths, 
which have been already ſurrendred, or aliened by covin, or otherwiſe di/- 
ſolved, fhall be adjudged and deemed in the actual poſſeſſion of the king, his 
heirs and ſucceſſors ; and alſo all and ſingular ſuch and ſo many as the King 
by his commuſſion ſhall appoint, of the chantries, free chapels, hoſpitals, col. 
leges, and other the ſaid promotions, now in being, together with all their 
peſſeſſions and revenues, charged or chargeable to the payment of firſt fruits 
and tenths ; and all colleges chargeable or not chargeable to the ſaid payment 
of firſt fruits and tenths, which have lands and other poſſeſſions appointed by 
the donors, for alms lo poor people and other charitable deeds to be done. 

This act was made ſo general, that even thoſe great nurſeries of Icarn— 
ing, the colleges at Oxford and Cambridge, with thoſe of Wincheſter 
and Eaton, were included. And. upon the breaking up ot the, parliament, 
notice was ſent to both the univerſities; that their colleges were at the 
king's diſpoſal. This put them upon petitioning for mercy, which was 
ſoon obtained, and letters of thanks were ſent for the continuance of them. 

But the commiſſioners appointed by this act for giving the king pot- 
ſeſſion of the aforeſaid houſes and places, did not enter upon many of 
them before his death, which happened in the January following. 

7. And therefore in the beginning of the reign of king Edward tho 
ſixth, another act paſſed, viz. the 1 Ed; 6. c. 14. as followerh : l 

manner of colleges, free chapels, aud chantrics, which were not in the anal 
poſſeſſion of the late king nor of the king that new is; ond all manors, lands, 
tenements, rents, tithes, penſions, portions, and other heredtemonts ond things 
given for the finding of any prieſt, aiuniverſary, bit, lamp, light, or 5her 
like thing in any church or chapel ; — fhall be veſted in the king, his heirs 
and fucceſſors. | 

Provided, that where any fraternity, or prict or incumbent of any chantry, 
by the firſt inſtitution thereof vught to have kept a grammar f{chool or a 

preacher ; the king's commiſſhoners ſhall appoint lands and other bereditaments 
of ſuch fraternity or chantry, to continne in ſucceſſion to a ſchoolmeaſter or 
preacher for ever: They ſhall alſo hade power to make and ordain a Vicer to 
bave perpetuity, in every pariſh church being a cillege free-chapel or chawlry 
or annexed thereto, that fhall come te the king's hands by virtue of this at, 
end to endew every ſuch vicar ſuffcicutly, having reſpect to his cure aud 
charge; and alſo to aſſign in perpetiity, in every greet town and pariſh, where 
they ſhall think neceſſary to have more prieſts than one for the ininiſtring the 
2 facrainents 
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ſacraments in ſuch town or pariſh, lands and tenements belonging to any chantry 
chapel or flipendiary prieſt, being within the ſame town or pariſh. 

Alfo, where any profit or benefit hath been pay avie to any poor perſons, 

out of any college, free chepel, or chantry, and other the premiſſes by this att 
given to the King; the commiſſioners ſhall affiza lands and other hereditaments, 
parece! of the premiſſes, for the maintenance and continuence of the ſame for ever. 

And they ſhall alſo have power to appoint lands and other hereditaments, 
parcel of the Prem! ies, wards the maintenance of piers, utties, walls, or 
banks, againſt the rage of the fea, havens ang. creeks. 

Provided alſo, that nothing herein ſhall cxtend to any college, hoſtel, or 
Hall within either of the wiverf ties of Carabr dee aud Oxford, nor to any 
oy m!ry founded within the ſame (yet fo, that the king at any time during 

his life may alter the names of any the ſaid chantries, and the foundations 
thereof, within the ſaid univerſities) ; nor ts the free chapel of St George in 
the coftle of Windſor; nor to the college called St Mary's college ff Win- 
cheſt ery 2 ae hefter, e foundation 4 as Wickham 3 0r to the 


ſea i 71 Newton, within the 1 e of E. by. in the cnt of Ca ambridge nor to 
made for _ Zn of the people doc ling diſtant from the pariſh 
like chapel whereunto no more lands or tenements than the 
ehurchyard er a little Fc: 2 cr cloſe doth pertain; nor ts any cathedral church 
7 W 6 a ob ſee is, ner ts the manors lands tenements or other 

ts thereof (other than to chantries, ovits, lights, and lamps within 
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chantrics 
X. Obſervations. 

1. The number of houſes and places ſuppreſſed from firſt to laſt, f. ſo far 


as any calculations appear to have been made, ſeemeth to be as follow: 


41 
Of leſſer rnonaſteries whereof we have the valuation 98 374 
Of greater monaſteries — — 3 186 
Ben ging OO the he ofp M1taller | — 48 
H 15 al — — — 110 
Chantries and free chapels — dnl — 2374 

Total 3182 
Beſides the friers houles, . choſe fupprefſed by. Wolſey, and many 


mall houſes of which we have no particular account. 


2. Sir 
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2. Sir William Temple, in his introduction to engliſh hiſton V. „ P. 175. Value. 


ſays, that William the conqueror found above a thirc 1 part of the lands of 
the Fingdom in the poſſeſſion of the > clergy: And Sir Robert Atkins, 


Ti his Gloceſterſhire, P: 11. ſays, that 28. O00 nig Hts fees belonged en 

to the clergy, out of 60,000 in the whole : But be th of them ſcem to 

ſpeak of the revenues of the clergy in general, viz. feculars as well 18 

een! and do not ſay „ What proportic »1 the one bo re to the other, Hor 

mention how much was ſhortly after taken from them by the congueror 
Archbiſhop Wake, in his fie te of the church, p. 312, 319. takes no 

tice, that in the year 1380, which was the Ath year of king Richard th. 

5 


ſecond, the commons made an offer in parliament, that if the clero\ 
would bear a third part of the cnarge, tey-would grant to the king 
100, ooo! in the way of a poll tax; ſo that the lait 1d pa 
marks, and the clergy who « occup! cd a third part of tlie kingdom 30, oo 
To this the clero 87 repli Ot 1. that their grant was nat ever nid In ! \arlia 
ment, nor ought to be; that the laity neither ougi | 
the clergy, nor the w, chem; that 0 rctore the commons ſhould b: 
charged to do their part, and they might be ſure the clergy would not 
be wanting in theirs. But he vbſeryc: withal, that the clergy uſually 
granted in this proportion. | | 

In the 27. 1 os of King Hen. 8. the revenues of the cle 1 were lai 
at a fourth part only of the revenues of the kingdom. Am Mr Collie 
in his eccleſiaſtical hiſtory, F. 2. p. 108. ſays, the re e ot the monks 
did never exceed the proportion of a fifth part; and conſidering the 
jeaſes they granted to laymen upon {mall rents and caſy fines, he thinks 
their revenues did not exceed a tenth part of the kingdom. 

Particularly, the fum total of the clear yearly revenue of the (ever: 
houſes at the time of their diſſolutlon, of which we have any accoun; 


{ 


icemet th to have been as follows : : 
| 8 T 
Of the greater monaſteries - — 104919 13 3 
Of all thoſe of the leſſer monaſteries of which we 
have the valuation - „ TOS. 1-10 
Knights hoſpitallers head houſe in London — 2385 1 8 
We have the valuation of only 28 of their houtes 
in the country 3026 
Vriers houſes of which we have the valuation — 751 9 8 
5 Total 40,785 6 33 


And if we coniier, that there were many of the leſter monaſteries and 
n0ufes of the hoſpitallers 3 [14 irieis, of which no Computation hath been 
found; and that not one of the co! leges, 0 ſpit: as, and great number of 

chantries and frce chapels arc rec koned in this eſtin date; and conſider 
withal, the vaſt quantity o! pla te and other goods which came into the 
hands of the king by the diſſolution; and the value of money at that 
time, which was at leaſt fix times as much as it is at preſent ;; and allo. 
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that the eſtimate of the lands was generally ſuppoſed to be much under 
the real worth; we muſt needs conclude their whole revenues to have 
been immenſe. 

3. It doth not appear that any computation hath been made, of the 
number of perſons contained in the religious houſes. Thoſe of the 
leſſer monaſteries diſſolved by the ſtatute of 27 H. 8. were reckoned at 


about = 10000 
If we ſuppoſe the colleges and hoſpitals to have contained 
a proportionable number, theſe will make about 5347 
It we reckon the number in the greater monaſteries ac- 
cording to the proportion of their revenues, they will be 
about 35,000; but as probably they had larger allow- 
ances in proportion to their number, than thoſe of the 
leſſer monaſteries, if we abate 5000 upon that account, 
they will then be 30000 
One for each chantry and free chapel —— —— 2374 
Total 47721 


But as there were probably more than one perſon to officiate in ſeveral 
of the free chapels, and there were other houſes which are not included 
within this calculation; perhaps they may be computed in one general 
eſtimate at about 50,000, | 

As there were penſions paid to almoſt all thoſe of the greater mo- 
naſterics, the king did not immediately come into the full enjoyment ot 
their whole revenues. However out of what did come to him, he founded 
lix new biſhopricks, namely, thoſe of Weſtminſter (which was changed 
by queen Elizabeth into a deanry with 12 prebends, and a ſchool) Peter- 
borough, Cheſter, Glouceſter, Briſtol, and Oxford. And 1 in eight other 
ſees, he founded deanries and chapters, by turning the priors and monk 
into deans and prebendaries, to wit, Canterbury, Wincheſter, Durham” 
Worceſter, Rocheſter, Norwich, Ely, and Carliſle. He founded alſo 
the colieges of Chriſt Church in Oxford, and Trinity in Cambridge, and 

Fnthed King's college chapel there. I Je likewiſe founded proteſſorſhips 
of divinity, law, phyſic, and of the hebrew and greck tongues, in both 
the ſaid univerſities. He gave the houſe of Grey triers, and St Bartho- 
lomew's hoſpital, to the city of London; and a perpetual penſion to the 
poor Knights at Windfor : z and laid out great ſums in building and for- 
titying many ports in the channel, and intended to have done more, but 
whether out of policy, to g1ve content to the nobility and gentry by ſelling 
theſe lands at low rates, of out of eaſineſs to his courtiers, or an unmea- 


fured laviſhneſs in his expences, he ſoon diſabled himſelf from it, and 
nothing further was done by 7 ie. get | 

5. Upon the whole, it is obſervable, that the diffolution of theft 
houſes was an act not of the church, but of the ſtate ; prior to the re- 
formation, by a king and parliament of the roman catholic communion, 


in almoſt all points except the King's ſupremacy : And the pope by his 


_ bulls and licences had ſhewed the way before. 


One 
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One thing greatly to be lamented is, that in the hurry of the diſſolution, 
better proviſion was not made for the performance of divine offices, in 


ſuch churches as had been appropriated to the monaſteries, which both 
the miniſters and pariſhioners of thoſe places ſuffer for to this day, and 1s 
juſtly accounted a ſcandal to our reformation. 

Another thing to be lamented is, the loſs of a great number of ex- 
cellent books, to the unſpeakable detriment of the ſearned world. For 
there was ſcarce any religious houſe but had a library, and ſeveral of then. 
very good ones. From their chronicles, regilters, and other books re- 
lating to their own houſes and eſtates, the hiſtory and antiquities of the 

nation in general, and of almoſt every particular part of it, might have 


been more. fully diſcovered. The many good accounts of families : Of 


the foundation, eſtabliſhment, and appropriation of ſeveral pariſh churches, 
and the endowment of their vicarages; of the ancient bounds of foreſts. 
counties, hundreds, and ! of the privileges, tenures, and rents. 
of many manors and eſtates, and the like, which we meet Wich in fuch or 
their books as have been | ſerved, is a ſufficient proof that the ad- 

yantaze would have been ſtill greater, it we had been fo fortunate as to 
preſerve e more of them. 

It is not preſumed here to determine, whether they were more hurtful 
or beneficial to che kingdom. The choiceſt records and treafures of 
learning were preſerved in theſe houſes. They were ſcheols of learning 
and education, for every convent had one perion or more appointed fOr 
this purpoſe; . all the neighbours that deſired it, might have their chil- 
dren taught grammar and church mulſick there, without any expence to 
them. In the nunneries alſo, young women were taught 0 work and to 
read : And not only the lower rank of people, but moſt of the noblemens 
and gentlemens daughters were taught in thoſe places. — AN the mona- 
ſteries were in effect great hoipir als; and were molt of them obliged to 
relieve many poor people every day. They were hkewiſe houtes of en- 
tertainment for almoſt all travellers —And the nobility and gentry pro- 
vided not only for their old ſervants in theſe houſes by corodies, but fol 
their younger children and impoveriſhed friends, by making them fill 
monks and nuns, and in time priors and prioreſſes, abbats and ab- 
beſſes. 

On the other hand, they were very injurious to the ſecular and paro 
chial clergy ; by taking to themſelves many prebends and benefices, by 
getting many churches : appropriated to them, and penſions out of many 
others; and by the e XEMPLONs they got from the epiſcopal juriſdiction, 
and from the payment of tithes. And t! iey were no leſs injurious to the 
nation in general, by depriving the public? of jo many hands, which 
might have been very ſervice able to it in crade and other employ ments; 
by greatly diminiſhing the number of people, in conſequence of the in- 
ſritution of celibacy; "ond by their hor ts or churches being ſanctuaries. 
for almoſt all manner of pendler And if the ſuperſtition had conti 
nued, and the zeal of eſtabliſhing religious inſtitutions had exerted it {© 
with equal vigour to the prefer age „ We tioud by this time have been 
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a nation of monks and friers, or probably have become a prey to ſome 
foreign invader, 


Moravians. See Diſfſcntcrs 
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. ORITI MAIN is, where lands and tenements are given to any 

corporation, ſole or aggregate, eccleſiaſtical or cemporal ; and 
is called morimain, as coming into a dead hand; becauſe the lords of the 
fee could receive nothing of the alience any more than from a dead hand, 
but loſt their eſcheats and ſervices before due to them. 1 . 2 

2. Before the ſtatutes of mortmain, bodies once . might 
have been endowed, perpetuis futuris temporibus, without licence from 
the king or any other. Gf. 641. | 

But by ch. 36. of the great charter, 9 H. 3. commonly called the 
ſtatute of mortmain z 17 15 all not be lau ful to any to give his lands to am 
religious houje, and to take the ſeme land again to hoid of the ſeme Hoilſe. 
Nor ſhall it be _ ful to any bone af religion to take the lands of any, ard . 
leaſe the ſame to him of ubm le received it. Aud if any ſrom bencefo;t: 
give his lands to any religious boſe, on th ertupor be convitt, the e gift ſhal. 
be utterly void, and the land ſha acrrue to the lord of the fee. s 

There were two cauſes of making this ſtatute; one, that the ſervices 
that were due out of ſock fees, and which in the beginn ing were c Created 
for the defeace of the ic alm, were unduly withdrawn; the other ceulc 
was, that the chief lords did iole their eſcheats, wardſhips, lieg and 
the like. 2 Inf. 75. 

But the cecleſiaftical perſons (wit in this were to be commended, tha 
they had ever the beſt learned men in the law that they could get, of the! 
countel) found many ways to creep out of this ſtatute z to wit, religi QU 
men, as abbots, priors, and othe: - eccleſia tical perſons regular, to pur: 
chaſe lands holden of themicives, or take leaics for long term of years. 
and many other devices they had to eſcape out of this Ratute 3 and 


biſhops, parions, and other cc cleil lalſtical perſons ſecular, took themſelves 


to be out of this ſtatute. © 2 7. 


The ſtatute of the 7 Ld. 1. fl. 2. commonly c called the ſtatute De ge. 
t:giofts, intended to provide againſt cheſe n „ which is as followeth! 
Here of 742 22 it 4 Vas Pr earth, A, tt 24 Fee 97 e fnowuld E ener 1 {ht 
fees 7 OW Without licence and will 0 7 ECT rf. Jer; g. nelevtÞft, 2 
fuch religious men have entre ds well mio 5 ar cn fees, "es ita the fees 0: 
1 85 , G/ '\propriating and buying them, and fem tines mp em e 
the gift 105 eters, whereby the Ker vices 75 at are aue . | wed cee 
ai the beginmag were provided fer the defence of Ibe 1. erg} 
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withdrawn, and the chief lords do loſe their eſcheats of the fame; it is e 
dained, that no perſon, religious or other, whatſoever he be, that will buy or 


ſell any lands or tenements, or under the colour of gift or leaſe, or that will 


receive by reaſon of any other title whatſoever it be lands or tenements, or bx 
any other craft or engine will preſume to appropriate to himſelf, under pain of 


forfeiture of the ſame, whereby ſuch lands or tenements may any wiſe come 


inty mortmain: and if any perſon, religious or other, do preſume either by 
craft or engine to offend againſt this ſtatute, it ſhall be lawful fer the lord of 
the fee to enter, and upon his negleft the king ſha!l enter. 


That will buy or ſell any lands or tenements, Sc.] The tranſlation here, 
as in many other places, in the printed books, ſeemeth to be 1mpertett. 
The ſenſe is this: I is ordained, that no perſon, religious or other, whatjo 
ever he be, ſhall preſume to buy or ſell, or under colour of gift or lead on 
any other title whatſoever to take of any perſon, or by any other means by 
craft or engine to appropriate unto himſelf, any lands or tenements, whereby 
ſuch lands and tenements may in any wiſe come into mortmamn , on pain of for 
feiture of the ſame. The words are, in the original, “ Statuimus—-quod 
4 nullus religioſus aut alius quicumque terras aut tenementa aliqua emer-* 
vel vendere aut ſub colore donationis aut termini vel alterius tituli cu— 
juſcumque ab aliquo recipere aut alio quovis modo arte vel ingen 
{+ fibi appropriare preſumat ſub forisfactura eorumdem per quod ad 


*© manum mortuam terre et tenementa hujuſmodi deyeuant quoquo 
40 59 
modo. 


Either by craft or engine] A man would have thought that this ſhould 
have prevented all new devices; but they found alſo an evaſion out of 
this ſtatute : for this ſtatute extendeth but to gifts alienations and other 
conveyances made between them and others, by craft or engine: and 


therefore they gave over them, and they pretending a title to the land 


that they meant to get, brought a precipe quod reddat againſt the tenant 
of the land, and he by conſent and colluſion ſhould make defaulr, and 
thereupon they ſhould recover the land, and enter by judgment of law ; 
and fo the ſtatute was defrauded. 2 J. 75. 
When this new invention was alio provided for, and taken away by 
the ſtatute. of the 13 Ed. 1. c. 32. yet they found out an evaſion out 
of all theſe ſtatutes, for now they would neither get any land by pur- 
chaſe, gift, leaſe, or recovery, but they cauſed the lands to be conveyei] 
by feoffment or in other manner to divers perſons and their heirs, to 
the uſe of them and their ſucceſſors, by reafon whereot they took the p- 
fits. But this was enacted by the ſtatute of the 15 R. 2. c. 3. to. 
mortmain, within the forfeiture of the ſaid ſtatute or the 7 


2 
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2 Inſt. 75. 


But after all, the ſaid ſtatute of the 15 R. 2. did extend on! 
corporate; therefore by the 23 J. 8. c. 10. it is enafted 25 10/10 
here by reaſon of feoffments and other aſſurances mad? 5; 1/7, u 
other hereditaments to the uſe of pariſh churches, ct 2 de 
Jes, commonalties, companies or brether beg, evecie! 09 ede 
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by common aſſent of the people without any corporation, or for obits er 
other like uſes, there groweth and iſſueth to the king and other lords and ſub. 
jefts of the realm the like loſſes and other inconveniences, and is as much preju- 
dicial io them, as is in caſe where lands are aliened into mortmain; it is enact- 
ed that all and every ſuch uſes ſhall be void; and all collateral aſſurances in 
defrauding of this flatute fhall be alſo void; and this ſtatute ſhall be interpre- 
ted moſt beneficially to the deſtruſtion of ſuch uſes. 

M. 34 & 35 El. Martindale and Martin. In cjectment by the leſſee 
of Sir Edward Clere againſt the leſce of Peacock, for certain lands in 
Thetford, upon a ſpecial verdict the caſe was, An anceſtor of Sir Edward 
(lere deviſed certain lands to divers and their heirs {under whom Peacock 
claimed) to the uſe of them and their heirs, upon this truſt and conk- 
dence, that they out of the profits of it ſhould erect a free ſchool, and 
pay ſo much to the maſter yearly, and ſo much to the uiher, and 
ſhould give 10l a year to five poor men; and the queſtion was, whe- 
ther theſe uſes were void by the ſtatute of the 23 II. 8. c. 10. And after 
argument, all the juſtices held, that this diſpoſition was not reſtrained by 
the ſtatute ; for that was only to reftrain ſuperſtitious uſes, and never 1n- 
tended to reſtrain uſes that were in favour of learning and relief of the 
poor. Cro. El. 288. 

And lord Cake ſays, that any man, notwithſtanding this ſtatute, may 
give lands or other hereditaments to any perſon or perſons and their heirs, 
for the finding of a preacher, maintenance of a ſchool, relief and com- 
fort of maimed ſoldiers, ſuſtenance of poor people, reparations of churches, 
highways, bridges, cauſways, diſcharging of the poor inhabitants of a 
town of common charges, for the making of a ſtock for poor labourers 
in huſband: y, and poor apprentices, and for the marriage of poor vir- 
gins, or for any other charitable uſes ; and it is good policy upon every 
{ach feoffment or eſtate, to reſerve to the feoffor and his heirs a ſmall 
rent, or to expreſs ſome ſuch conſideration of ſome {mall tam ; fo that 
the feoſfees may be ſeiſed to their own uſe and not to the uſe of the 
teoFor, by which it is out of doubt that this ſtatute cannot make void the 
ue. 1 Co. 26. Gi. 645. 

3. Tho the prokibition by the ſtatute of mortmain in the magna charts 
was abſolute; yet with proper licence alienations might {till be made, 
as appears from the preamble of the ſtature De religiefts before mentioned. 


2 In. 74. 
And by the 18 Ed. 3. it. 3. c. 3. V prelates, clerks beneficed, or religi- 
ou people, which have purchaſed lands, and the ſame have put in mortmainr, 
be tmpeached upon the ſame before our juſtices, and they ſbet our charter 6j 
licence, and proceſs thereupon made by an inqueſt of ad quod damnum, or of 
our grate, or by fine; they ſhall be freely let in peace without being farther 
empeached for the fame purchaſe. 

And by the 17 C. 2. c. 3. Every owner of any impropriation, lithes, er 


_ portion of tithes in any pariſh or chapelry, may give and annex the ſame or any 
part thereof, unto the parjonage er vicarage of the ſaid pariſh church or cha- 


pe! where the ſame do lie or ariſe, or ſettle the ſame in truſt for the benefit of 
; ' : He 


Mot main. 


the ſaid parſonage or vicarage, or of the curate and curates there ſucceſſicely 


obere the parſonage is impropriate and xo vicar endrwed , without any licence 


of mortmain. 1. 7. 

Aud if the ſettled maintenance of any parſonage, vicarages, churches and 
chapels united, or of any other parſonage or vicarage with cure, ſhall no! 
amount to the full ſum of 1001 a year clear and above all charges and re- 
prizes; it ſhall be lawful for the parſon, vicar, and incumbent of the ſame, 
and his ſucceſſors, to take and purchaſe to him and his jucceſſors, lands tenc- 
rents rents tithes o other heredttaments, without any licence of niortmain, 
. 8. 

This licence was frequently given by the kings, notwithſtanding the 
Natutes to the contrary; partly by reaſon that the ſtatutes gave to the king 
right of entry in cate of alienation in mortmain, if the lords did not en- 
ter within ſuch a time; and this ſeemeth reatonable, becauſe thereby the 
king only gives up that right of entry which thoſe ſtatutes do give him 
or the foriciture, Which every meme lord might allo do as well, ſo far as 
he had a right by thote ſtatutes : and partly, becauſe the kings claimed a 
power inherent in the crown to diſpenſe with ſtatutes or acts of parliament. 
2 Haw. 391. | 

But this diſpenſing power was carried fo very high in the reign of king 
James the ſecond, and found to be of ſuch dangerous conſequence as to 
make the execution of the moſt neceſſary laws in effect precarious, and 
merely dependent on the plealure of the prince; and it ſeeming highly 


incongruous, that the king ſhould have a kind of abſolute unlimited 
power in diſpenſing with laws, wherein the church and ſtate have the 
higheſt intereſt, when at the fame time he hath no power at all to diſpenſe 
with any law which velts the leaſt right or intereſt in a private ſubject 
it was found by experience neceſſary to declare and enact, by the 1 W. 
ſeſl. 2. C. 2. that no diſpenjation by non obſtante to. 17 flatute fill be al- 
lowed ;, but that the ſame ſhall be held void and of none effect, except a diſpen- 
ſation be allowed in ſuch jtatute. 2 Haw. 391. 

But with reſpect to alienations in mortmain, power was afterv-ards given 
to the king to grant licences as followeth, by the ſtatute of the 7 & S W. 
c. 37. viz. NMhereas it would be a great hindrance ts learning ard other gord 
and charitable works, if perſons well inclined may mot be permitted to found 
colleges or ſchocls for encouragement of learning, or to augment the revenues 
of colleges or ſchools already founded, by granting lands tenements rents or 
other hereditaments to ſuch colleges or ſchcels, or ts grant lands or other here— 
ditaments to other bodies politick or incorporated, uew in being, or hereafter 
to be incerporated, for other good and publick uſes; it is enafted, that it 
hall be lawful for the king his heirs aud ſucceſſors, when and fo often cs 
they ſhall think fit, to grant to any perſon or perſons, bodies politick or corpo- 
rate, their heirs and ſucceſſors, licence to aliene in mnorimain, and alſo to pur- 
chaſe tee and hold in mortmain, in perpetuity or otherwiſe, any lands tene- 
ments rents or hereditaments whatſcever, of whomſcever the ſame ſhall be 
bolden ; and the ſame ſhall not be ſubje& to any forfeiture, by reaſen of ſuch 
alienation or acquiſition. | 
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And by the 2 & 2 An. c. 11. 7 ſhall be lawful for any perſon by deed 


inrolled, to give to the corporation for augmenting the maintenance of the poorer 
clergy, any lands or geods for that uſe and purpoſe, without any licence or 
writ of ad quod damnum; the flatute of mortmain, or any ether ſtatute or 
law notwithflanding. | 


Forther re- 4. By the 9 G. 2. c. 36. Whereas gifts or alienations of lands tenements 


A by uy n hereditaments in mortmain are prohibited or reſtrained by magna Charta 
F , Bs So 3% 


3 * and divers other wholſome laws, as prejud:cial to and againſt the common uti- 

ty, nevertheleſs this publick miſchief hath of late greatly increaſed, by many 
lerge and improvident alienations or diſpefitions made by languiſhing er dying 
per /ans, or by ther perſons, to uſes called charitable uſes, to take place after 
their deaths to the diſberiſon of their lawful heirs ; it is enacted, that from and 


after June 24, 1736, no manors lands tenements rents-advowſons or other heredi- 
taments corporcal or incorporeal whatſoever, nor any ſum or ſums of mency gocds 


chatte!s ſtocks in the publick funds ſecurities for meney or any other perſonal 
ejtate whatſoever to be laid out or diſpoſed of in the purchaſe of any lands tene- 
ments or hereaitaments, fall be given granted aliened limited releaſed trans- 
ferred effignea or appointed or any ways conveyed or ſettled, to or upon any 
per {on or perſons bodies politick or corporate or etherwiſe, for any el ate or 
:ntereſ| whatſoever, er any ways charged or incumbred by any perſen ur per- 
ſons whatſoever, in truſt or for the benefit of any charitable uſes whatſoever : 
unleſs ſuch gift conveyance appointment or ſettlement of any ſuch lands tene- 
nents er hereditaments ſum or ſunis of money er perſonal eftate (otber than 
Hfocks in the publick fund) be made by deed indented ſealed and delivered in 
be preſence of two or more creaible witneſſes, twelve kalendar months at leaſs 
vefore the death of ſuch donor or grantor (including the days of the execution 
22d death), and be inrolled in his maje/ly*s high court of chancery within fas 
revendar months next after the execution thereof; and unleſs ſuch flucks be 
'ransferred in the publick bocks uſual'y kept fer the transfer of Rocks, fix 


knlendar months at leaſt before the death of ſuch donor er grantor ( including 


the days of the transfer and death); and unleſs the ſame be made 16 take 
effect in poſſeſſion for the charitable uſe intended, immediately from the making 
rvereof;, and be without any power of revocation, reſervation, truſt, condition, 
ci raetion, clauſe, en agreement whatſoever, fer the benefit. of the doner cx 
grantor, or of any perjon or perſons claiming under him. 1. 1. 


Provided, that nothing herein before mentioned, relating to the ſealing and 


ele of any deea or deeds twelve kalendar months at leaſt befere the death 
e grantor, or to the transfer of any fleck fix kalendar months before the 
Heath of the grantor er perſon making ſuch trensfer, ſhall extend to any ur- 
j vaſe of any eftate or intereſl in lands tenements or hereditaments, or an 
transfer of any, ſeock to be made really aud bona fide fer a full and valuable 
eonfraeration aftually paid at or before the making ſuch conveyance or lrans- 

ter, witheut fraud or coliuficn. ſ. 2. 
Ang all gifts grants conveyances appointments aſſurances transfers and ſel- 
f tements woat ſaever, of any lands tenements or other hereditaments, or of any 
0 ale or inlereſt there, or of any charge ar incumbrance alſecting or to aſſes 


any. 


ny 


Mo:tmarn, 
| 7 any lands tenements or hereditaments, or of any flock money goods chattels or 
© other perſonal eſtate or ſecurities for money, to be laid out in the purchaſe of 
ar lands tenements or hereditaments, or of any eſtate or intereſt therein, c 
* of any charge or incumbrance affecting or to affect the ſame, to or in truſt 


for any charitable uſes whatſoever, which ſhall after the ſaid 24th dey of 


June 1736, be made in any other manner or form than by this af is direcled, 
ſhall be void. ſ. 3. 

Provided always, that this act Hall not extend to make void the diſprſitici:; 
of any lands tenements or hereditaments, er of any perſonal eſtate 1% be laig 
cut in the purchaſe of any lands tenements or hereditaments, which ſhal! be 
made in any other manner or form than by this att is diretted, to or in truſt 
for either of the tw univerſities, or any of the colleges or houſes of learning. 
coithin either of the ſaid univerſities; or to or in truſt for the colleces of 
Eton, Wincheſter, or Weſtminſter, for the better ſupport and maintenance 
of the ſcholars cnly upon the foundations of the ſaid celleges of ton, Winche- 
ſter, and Weſtminſter. ſ. 4. 

Provided nevertbeleſs, that no ſuch college or houſe of learning, which deth 

or ſhall hold or enjoy ſo many aduowſons of eccleſiaſtical benefices, as are or 
fall be equal in number to one moiety of the fell;ws or perſons uſually ſtiled ar 
reputed as fellows; er where there are or ſal! be no fell:wvs er perſons uſual'y 
ſtiled or reputed as fellows, to ane moiety cf the fludents upon the foundation, 
chere f any ſuch college or houſe of learning Goth or may, by the preſent con- 
flituticn of ſuch-college er houſe of learning conſiſt, Je capable of purcha- 

ing acquiriig receiving taxing belding or enjoying any ether advowſuns. of ec- 
cl-fraſtical benefices by any means whatſcever : the advew/ons of ſuch ecileſe- 
aſtical benefices as are annexed to, or given fer the benefit or better ſuppcrt 
of the headſhips of any of the ſeid colleges or houſes of learning, not being 
computed in the number of eauewſons bereby limited. ſ. g. 

In the caſe between Ab urutæam and Bradſhaw : Whereas by an order 
made on the hearing of this cauſe in the high court af chancery the 11th day 
of Dec. 1738, by the right honourable the lord high chancellor of Great 
Britain, his lordſhip (among other things) declared the will of Robert Bras. 
"aw in the ſaid order named to be well proved, and that the firſt queſtion 
in the cauſe appeared to be a point of law ariſing on the conſtruction of a 
new act of parhament which had never come in judgment before, and to 
be a matter of great conſequence; for which reaſon his lor dip thong! 
it fit, in order to the ſettling the law thereupon, that the opinion. of all 
the judges ſhould be taken on the following caſe : viz. Robert Bradſhaw, 
clerk, on the 20th day of November, in the year. 1734, duly made and 
executed his laſt will and teſtament in writing; and by the faid will. 
gave and deviſed divers lands and tenements to truſtees and their heirs, 
in truſt or for the benefit o$ certain charitable uſes therein mentioned. 


amongſt ſeveral other truſts. The-ſtatute of the ninth year of his pretent 


majeſty's reign, for reſtraining the diſpoſicion of lands in mortmaln, 

commenced from and after the 24th day of June in the year 1736. In 

July 1536 the teſtator died, without revoking or altcring his faid will 
3 
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Quære, Whether ſuch gift or deviſe, ſo far as the ſame relates to the 
charitable uſes aforeſaid, be good in law notwithſtancing the ſtatute, or 
not? Arſ; We have heard counſel on all fides, and are of opinion, that 
che gift or deviſe, ſo far as the fame relates to the charitable uſes afore- 
laid, is good | in law notwithſtanding the ſaid ſtatute. 


Serjeant 5 Inn Wm Lee, Law. Carter. W. Chapple. 
Dec. 4. 17 39% ]. Willes. E. Probyn. T. Parker. 

J. Comyns. J. Forteſcue A. M. Wright. 

F. Page. W. Fortcicue, (Judge Denton 


being abſent. 


It hath been determined, that if a man deviſeth his land to truſtees 
to be turned into MONCY, and that money laid au in a charity, it is not COU 
within this act; for it is an intereſt ariſing out of land. So a deviſe | of a 
mortgage, Or of a term fer years, to a charity, is not good; for the words 
of the ſtatute 2 3 that the lands ſhall not be conveyed or ſettled, for any 
23 or intereſt whatſoever, or any ways charged or end ed, in truſt er 


for the benefit f eny charitable uſe. 


So alſo money give to be laid out in lands is expreſsly within the act; 
but MONEY given generally is not; fo alſo the re/ide of a perſonal eſtate 

ach been decreed not to be within the act; and if money be given to 
be laid out 7un lan 45 er otherwiſe to a charitable uſe, it hath been ne 
mined that tuch de viſe is go 0d, by reaſon of the words [or chert 
As in the caie of Soreſiy and Hollins, Aug. 6. 1740. John Naylor in 172 
made his will in theſe words; © I will and defire, that ny CXECUtCT +, 
„ within twelve months after my deccaſe, do ſettle and ſecure, by pur- 
„ chaſe of lands of inheritance, or otherwiſe, as they ſhall be advited, 
out of my perſonal eſtate, one annuity or yearly payment of 30l, t 
„be paid yearly and diſtributed for ever, by my executors their "Bog 
Wand aſſigns, among the poor and Wagen people of Leeke in the 
county of Stafford, in ſuch manner as they ſhall think fit. And my 
will allo is, that my executors do ſettle and ſecure one other annuity 
« of 51, to be paid yearly to the vicar of Leeke for the time being fot 
* ever, for preaching an pug] ſermon on every 12th day of October.“ 
And the teſtator deviſed the reiidue of his perſonal eſtate, to be equally 
divided between his filters Mrs Soreſby and Mrs Hollins. — By the lord 
chancellor Hardwicke: The only queſtion in this cate is, whether the 
deviſe of the two annuities of go! and 51 to charitable uſes, is void by 
the late ſtatute of mor 3A, It is inſiſted upon by the plaintiffs, the re- 
ſiduary legatecs, that it is void ; becauſe the direction of the deviſe 1s, 
to ſeitle and ſecure the annuity of ;01, by a trult of lands of inheritance : 
and tho? the Yorue or otherwiſe are adacd, they will not vary the caſe; 
tor Mr Naylor's intention was, to £1 ve the annuity out of lands of inheri— 
tance. But I am "of opinion upon this act of parliament, that this 8 
Was not void, and that there is no authority to conſtrue it to be void, 
by 1 :w 1t can poſſibly be made good. The act of parliament is not at 
411 med egainlt perpetual charities merely as ſuch, or to prevent th. 


eſtablill. 
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eſtabliſhment or creation of them, but is deſigned againſt the caſes of 
perpetual charities in lands, and (as the title imports) to reſtrain the Cil- 
poſition of lands whereby the tame become unalienable. The whole 
recital, and enacting part of the ſtarute, take notice only of the unzli- 
enable diſpoſal of land, whereby heirs are diſinherited; and therefore the 
alienation or conveyance of lands to ſuch purpotes are prohibited. And 
tho? there is a clauſe to prohibit money being laid out in lands to ſuch 
purpoſes as would make them unalicnable; yet there is no reſtriction 
whatſoever upon any one, from leaving a ſum of money by will, or any 
other perſonal eitate, to charitable uſes, provided it be to be continved 
as a perſonalty, and the executors or truſtees are not obliged or under a 
neceſſity of laying it out in land by virtue of any direction of the teſtatoi 
for that purpoſe. Conſider then, whether this clauſe. and deviſe in the 
will fall within the reſtraint and prohibition of the ſtatute. And in the 
firſt words they do fall within them. For the teſtator directs, that his 
executors ſhall ſettle and aſſure by purchaſe of lands of inheritence — 
And if the teſtator had reſted upon ſuch firſt words, the deviſe had been 
clearly void. But then he goes on, in the disjunctive — or otherwiſe, a. 
my executors ſhall be adviſed. And it a deviſe in a will is in the digunc- 
tive, and leaves to the executors two methods to do a particular thing by, 
the one lawfully, and the other prohibited by law ; can any cout fay 
becauſe one method is unlawful, that therefore the other is ſo, and the 
whole bequeſt void? No; for if one bequeſt is lawiul, that ſhall be pur: 
ſued, and take effect. It has been further argued againſt the deviſe, 
that the words [ for ever] ſhew the annuities mult ariſe out of ſome rea! 
eſtate, which only is capable of ſupplying them tor cver: For perſonal 
funds are too periſhable and tranſitory in their nature, to anſwer ſuck 
everlaſting annuities : And ſuppoſe a particular fur were veited in ſtock. 
with deſign to purchaſe a particular yearly {um or annuity; it may fo hap- 
pen that the company may be quite diſſolved, or that ſtock may fall, oz 
intereſt be fo reduced that half the annuity may not be produced. But theiz 
objections may be over-ruled. For if the company thould be diffolved, 
the principal ſtock may be taken out, and veſted in ſome other company 
And there may be annuities that may probably continue for ever, and 
and yet not payable out of land. I will mention an initance of one, 
which has laſted a century and a half, and may exift perpetually z which 
Is, Sir Thomas White's charity, being a diſpoſition of money to be ent- 
ployed by continual rotation, in loans to poor tradeſmen of ſeveral jums 
to be let for a ſettled number of years, and then to be repaid. And anv 
man may, at this day, give by will a perpetual charity in this manner. 
But if a man by will ſecures ſuch loans by lands or purchaſe of lands; 
ſuch deviſe ſhall be void, and contrary to the late itatute of mortmain. 
If this caſe had been to be conſidered by the court, before the act; it 
would, as the ſafeſt method to cure the charity for ever, have recom- 
mended and directed a purchaſe, of hunde: But when this court is preclu- 
ded from doing it in this manner; if it can be obtained in any other, 
there is no rcaſon to ſay che deviſe is void. ——— It is ſaid too, that the 
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words {heirs and aſſius] import a purchaſe in land or ſome real thing, 
for no perſonal thing can deſcend to heirs: and if the money is to be in 
veſted in a perſonal ſecurity, it will not go to the heirs, but to the exc- 
'cutors ; and fo the intention of the teſtator will not be purſued. I will 
ſuppoſe, an obligor binds himſelf his heirs executors and adminiſtrators 
in a ſum of money to a papiſt, who obtains judgment upon the bond 
and takes out an FElegit ; in this caſe I think it has been held at the aſ. 
fizes, or at leaſt it might very well have been ſo held, that the papiſt can- 
not maintain an ejectment, and yet the bond is good to hind the per- 
fon of the obligor and his perſonal repreſentatives, but not to charge his 
land or his heirs who repreſent him in his landed capacity. And this 
comes up to the preſent caſe ; which may ſecure the charity in a double 
1-nſe, either upon land or perſonalty, if the law would allow both; and 
if the law prohibits one only, it certainly allows the other. And I am 
of opinion upon the whole, that there is nothing that makes this beque!? 
void in every part; but that it is good in that way which the law does 
ot forbid. But I would not have it queſtioned, if a man ſhould by hi; 
wil! direct a ſum of money to be laid out in land or upon rent charge 
to be ſecured upon land for any charity, and in the mean time (till it can 
be laid out) to be inveſted in government ſecurities for the benefit of 
che charity, but that that bequeſt will be void; becauſe the final end and 
intention of ſuch teſtator was to diſpoſe of his money in land, and the 
inveſtiture of it in government and perſonal ſecurities was but to ſecure it 
till a proper purchaſe of land or rent charge offered. As to the an- 
nuity of 51, there are fewer objections to that than to the other: for there 
is no direction at all for any money or perſonal eſtate to be laid out in 
land; for the executors are only willed to ſecure and ſettle 51 a year for 
the purpoſe there mentioned, and it muſt bc ſecured upon a perſonal fund 
conſiſtent with the will and intention of the teſtator, and not contra- 
dictory to the words of the act of parliament. And as 1t 1s often 
ſaid in old books by the judges, that J was by at the making of the 
act of parhament, and the meaning and intention of it was then fail 
'*© to be this or that ;” ſo I was by at the making of this ſtatute, and it 
was at that very time ſaid by the legiſlators, that it would not hinder any 
charitable diſtribution of a perſonal eſtate. Therefore it was decreed, 
that the deviſe was good; and that the money ſhould be inveſted in ſouth 
ſea ſtock, for the charitable purpoſes mentioned in the will. 


Moztuarp. 


Mortuary), 1. ORT UART ſcems to have been originally an ohlation made 
what. at the time of a perſon's death. In the Saxon times there was 
a funeral duty to be paid, which was called pecunia ſepulehralis, and fm- 

Balum anime, or the ſoul-ſhot ; which was required by the council at Ain 

28 1 | | ham 


firſt beſt ſhall be given to him to whom it is due (chat is, to ti 


= Mortuary. 


ham and inforced by the laws of king Canutus, and was due to the 
church which the party deceaſed belonged to, whether he was burte: 


there or not. 1 Sill. 171. 


Dr Stillingfleet makes a diſtinction between m07tuaries and corſe preſents : 
The mortuary, he ſays, was a right ſettled on the church, upon the de- 
ceaſe of a member of it; and a corſe preſent was a voluntary oblation uſu 


ally made at funerals. 1 Sl. 172, 3. 


And it ſeemeth, that in ancient times a man might not diſpoſe of us 
goods by his laſt will and teſtament, without firſt aſſigning therein a (ut. 
ficient mortuary to the church. And this, in a conſtitution of archbiſhop 
Winchelſea, is called the principal legacy; lo nominated (faith Lindwood) 
becauſe they who died did bequeath the beſt or the ſecond beſt of thei 
goods to god and the church, in the firſt place, and before other legacies 
Lind. 196. 

And in another conſtitution of the ſame archbiſhop it is injoined, that 
if a perſon at the time of his death have three or more quick goods, che 


* 
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lord of the fee for a heriot); and the fecond beſt ſhail be referved to 
the church, where the deceaſed perſon received the lacraments winlit he 
lived. Lind. 20, 184. 

And this was uſually carried to the church with the dead corps. An 
Mr Selden quotes an ancient record, where it is recited, that a er» wa 
preſent at the church the ſame day in the name of a mortuary, aid thai 
the parſon received him, according to the cuſtom of the land and of holy 
church. Seld. Hiſt. Titb. 287. 

2. By the ſtatute of the 21 H. 8. c. 6. Foraſmuch as queſtion a1: doaubi 
hath ariſen upon the order manner and form of demanding receiving and leiming 


Limitation of 
mortuarrcs by 


of mortuaries, etherwiſe called corſe preſents, as well for the greatneſs and value $9: 


of the ſame, which, as hath lately been taten, is thought over-exceſſive to the 
poor pecple and other perſons of this realm, as alſo fer that ſuch nertuarics 
er corſe preſents have been demanded and levied for ſuch as at the time of 
their death have had no property in any goods or chatiels, and many tines for 
travelling end wayfaring men, in the places were they bade ſrriuncd to dir; 
to the intent therefcre that all doubt contention end uncerteinty herein may Je 
removed, and as well the generality cf the king's pecple therein remedied, as 
alſo the parſons vicars pariſb-prieſts curates and ethers baving intereſt in ſuc 


morluaries and corſe preſents maifferently provided fer, it is enacted, thet ng 
parſen, vicar, curate, nor pariſh-pricjt, ner any ether. ſpiritual perſon, ner 
7 4 


their fermers, bailiffs, ner leſſees, ſha!l take receive er demeond of any perſust 
within this realm, for any perſon dying within the [ame, on manner of meoir- 
tuary or corſe preſent, nor any ſum of money nos any other toing yr the 
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more than is hereafter mentioned, nor hall conven! or call any 
«ny judge ſpiritual for the recovery of any /: 'e. JePrefents,: or 
any other thing for the fame, more Ilias, is bereafter mentioned : an pain 10 


forfeit for every time ſo demanding receitins tnking or conventins e, calling 

— Sa . 7 — 1 - vi - p 
any juch perſen before any ſpiritual judge, ſi much in value os they tate 
above the fum limited by this act, an OTTER that 40 9 Th the Pas, i 4 reap] CON - 


*rary to this att, to be recovered by ation of dit. Of. 1, 2 
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And #0 manner of mortuary foolt be taken or demanded of any fes 2 
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ſay, in the places of. their maſt dwelling aud helitotion, and there but ce 
mortuary. 1. 

And 1 parſon, Ticar, curate, patio bie cr oihber, foell } for any ferſen 
dying 1 dea a. aud be ing at the time ad ti death of the value in moventl; 
goods of ten marks er mere, clearly ale ve his debls paid, aud un Ger the ſui 
of 301, take fir a mortuary abcte 25 40 in the whole. py cr perſon 
| or dead, being at the time of bis death of the value of 30 f 675 abe, 
£60 early above pis dedis Paid, In in cal oceds, (iii 4 under e Dal Aue Fu 4.0 
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clearly auolce Þ; '5 debts paid, there Dall ge ue ere token 7 21d 6Y aemanacd þ 
for a mortuary, than 108 in ibe cobole. id. 

Provided, that fcr no women beiig covert łaren, ner child, ncr for any 
POTS þ Gt ke en Bou its 279 Manner «© of ict. 7, JC any {hi; ns 07 INCREY 
þ of mortuary, ſhall be $706 Mor alſo for ory wavſaring man, er 
617 r, 131 awelleth not nor maketh reſidence in the place bare they ſha! 
harpen to die; but that the mortuory of ſuch wayfaring perſons be anſcverable 
'n places where mortuaries be accuſioned to be paid, aud in manner and ſorm, 
G ter the rate vefore mentioned, aud none etherwiſe, in the place or places 
Wi re ſuch wasfering perſons at the time of their death had their moſt babi- 
talion, ' beuſe, and dive Ming places, ard ns where eſe. ſ. 4. 

Provided, that it Hall be latoſul to all parſous, vicars, curates, pariſb 
bigs and other ſpiritual perſons, to take any ſum of money or other thing, 

by any perſon dying Fall be diſpejed Brod en or bequeathed to them, «© 
4¹9 59, them, or to the high altar of the cburch. 1. 5. 

And ns wortuaries nor corſe preſents, nor any ſum of money or other thing 
for any moriuary or corſe preſent, ſhall be demanded or taken in the parts ef 
Wales or in the marches of the ſame, ner in the town of Berwick, but on!y 
is ſuch places of tne fame where mortuaries hate been accuſtomed to be paid: 
and in tweſe places no mortuaries nor corſe preſents, nor any other thing fes 
mortuary er corſe preſent, hall be demanded. or taken, but only after 1h: 
form and magner above ſpecif ed, aud none otherwiſe, nor of any other perſcii 
than is limited by this att, upon the pain contained therein. ſ. 6. 

Provided, that it ſhall be lawful to the biſhops of Bangor, Landaff, St 
David's, and St Aſaph, and likewiſe to the archdeacon of Cheſter, to take 
fuch adidas the prieſts within their atoceſes and juriſdiflions, as nere- 
zofore have been accuſtomed. 1. 7. 
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90. 


Provided 
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been accuſtemed , ner that any mertuary in / fach Place, . 
taken of any perſon OC mpt by this att, or in 42 Wit? Cott TH FO bit Out 5 


n the pain afore limited. id. 
By the 12 An. f. 2. c. 6. The clauſe in the ſaid ſtatute, fo fir 
relates to the taking of any mortuary Or corſe preſent upon the gde. 
any clergyman within the dioceſes of Banger, Landog, d Dovid's, 
Y; Aſaph, 15 repealed; and certain ſine-cures and prebends tire nanny 
the reſpective ſees, in recompence and in lieu of the mortuarics cf r! 
dying within the ſaid reſpective dioceſes. 

And as to the archdeaconry of Cheſter, it 18 624, that the cuſtom ths 
TY that the archdeacon (and after the kek of che cg Coral ſee there, 
the biſhop as archce 2con) had for a mortuary, after the death of every 
prieſt dying within the archdeacenry of C 1 5 5 beg horſe or mare. 
his ſaddle, bridle, ſpurs, his beſt gown or cloak, his beit hat, his Les 
upper garment under his gown, his tippet, and his beſt ſignet or ring 
Cro. Car. 237. 

But by the 28 G. 2. c. 6. The aforeſaid clauſe, fo far as it relates to 
the tak! ng of any mortuary or cot : 5 reſent; upon the death ot 


ups 


gyman within the archde ACONry o 72 fl immediately after 
ing of Wareton ſhall become 5010 be repealed; _ the faid-tivi 


call be annexed to the ſee of Cheſter, in en n {ation of ſach mortuaries. 


And by the 26 H. 8. c. 15. Feraſinuch as diver s ſub] es inhabited Witt 
the archdeaconry of Richmond in ** couniy of * Co! K, Be and of long timo 
have been fore and grievouſiy exalted and impoveriſ Pt, by {7 par fn Licars 
and others ſuch as have benefices aud ſpiritual | Prompotiens nithin the ſame, as 
by taking of every perſon chen he ajeth, in the name of a penſion cr of 
Portion, ſometime. the ninth port of ail his 29085 aud chatlels, and ſymotimne 
the third part, to the open aud manifeſt impeveriſhins of moſt port of the 


king's poor ſubjects inhabited and deccaſing ©: 1755 in the femme 5 il is enu lud, 
that no manner of ſpiritual perſon, or other hading any penenice Or: eher 
ſpiritual promotion within 15 5 ſcid b reer Y, ſhall in any wiſe aß le 


en and 67 take, after the dece. aſe of any Perſon, 42 fuch porti cr PEN 
or ny other demand or duty in Ie name or lieu of the ſame, an pain of 4 


/ | 
premumre; but that all the king's ſubjefts of the ſeid 25 chaeaconry, and 
Heir executers and odminifirotcrs, Poll be erdered and 1 ed fer their goods 
7214 chattels after ther deceafe, 77 like Miner Qs 1s Ct "WE: ved 717 the Hatule if 
the 21H: 8. c for Pe pate of teftamer: FS, Tt none OtEEer iſe; any res 
Am, 28H, compefition, prejferipiien, or ciiudnce lo ile tente Hel, 
Ihe riſe of which cuſtom was this: Of very ane jent time, the inha- 
bitants of the Pen riſn of St Rumald's kirk, and after their exaninie the 
mabitants of the ſeveral other pariſhes within a archeaconry 0 Rich- 
mond, being Ul Latisſicd for that the executors or adn..n cis of per- 
M 2 | ns 
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ſons deceaſed gave nothing of the deceaſed's perſonal eſtate to the pariſh 
church, for the miniſter (according to the ſuperſtition of thoſe times) 
to pray for the ſoul of the deceaſed ; whereas, by the cuſtom eſtabliſhed 
within the province of York {and at that time throughout the whole 
inzdom) a certain portion of the deceaſed's perſonal eſtate ought to go 
and be diſpoſed ter the welfare of the foul of the deceaſed, which portion 
tuch perſon himſelf could not otherwiſe diſpoſe of by will, nor his admi- 
nichrator after his death in caſe of inteſtacy; and this was, if the deceaſed 
did leave a wit and allo a child or children, a third part of the clear 
perſonal eſtate; if he left a wife and no child, or a child or children 
and no wife, then 2 moiety; and if neither wife nor child, then the 
whole was the dead man's portion, to be diſpoſed for the good of his 
ful : Now the inhabitants aforeſaid obſerving, that the executors or ad- 
miniſtracors took and applied this whole deadman's portion to their own 
aſe, came to an agreement and refolution amongſt themſelves, to ſettle 
and eſtabliſh for eyer inviolably a determinate ſhare and proportion of 
the ſtid deadman's part, to be given to the incumbent of their pariſh 
church to pray for the ſoul of the deceaſed. But in proceſs of time their 
polterity, thinking this conceſſion too burdenſome, applied to the court 
of Rome for redreſs; ſetting forth, that the clergy, altho* they received, 
according to the cuſtom of the kingdom of England, one of the two bet 
quick goods of the deceaſed, demanded allo one other of the beſt quick 
woods; and likewiſe the ninth part of all the moveable goods of the 
deceaſed, if he had a wife and children; if he had a wife and no 
child, or a child or children and no wife, then a ſixth part; and if he 
132d neither wife nor child, then a third part. The pope, having granted 
\ comnuſſion to hear and determine the cauſe, did finally in the year 1254. 


order and decree, that for the future the clergy ſhould receive only onc 


of the two beſt quick goods; and it the deceaſed left a wife and ciuldren, 
nis whole clear perſonal eſtate ſhould be divided 1nto three parts, of 
which the wife ſhould have one, the children another, and the third part 
being the deadman's part) ſhould be divided into four, of Which four 
party the church ſhould receive one if the deceaſed left a wife and nc 
child, or a child or children and no wife, then the whole ſhould be di- 
vided into two parts, of which the wife or children reſpectively ſhould 
hive one, and the other part (being the deadman's ſhare) ſhould be di- 
ide into five, of which five parts the church ſhould receive one; if he 
ad neither wife nor child, then the whole (as pertaining intiręly to the 

ech) ſhould be divided into fix, of Which fix parts the churdh ſhoulc! 
6 Che. So that in the firſt caſe, where there was both wife and chil- 
ren, the church ſhould have a twelfth part; in the ſecond caſe, where 
thee Mas 2 Wife and no child, or a child or children and no wife, a tentl1 
part; and in the third caſe, where there was neither wife nor child, the 
church frould have a ſixth part. Regiftr. Hon. de Richm. 101. 

And after the ſtatute aforeſaid of the 21 H. 8. for limiting the ſums 
tz be paid for mortuaries, it ſeemeth that the clergy of the ſaid arch- 
deaconry would not haye this to be a mortuary, but called it a penſion 
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or portion; for the aboliſhing of which claim and demand this ſtatute 
Was made, : ; 

3. By the ſtatute of Circumſpecte agatis, 13 Ed. 1. it. 4. If @ parſer How reca- 
demand mortnaries, in places where a mortuary hath been uſed to be given; verable. 
all ſuch demands fhall he made in the ſpiritual court: and in all ſuch caſes 
the ſpiritual judge ſhall have power to take knowledge, notwithſtanding the 
king's prohibition. 

Sir Simon Degge is of opinion, that an action alſo will now lie upon 
the aforeſaid ſtatute of the 21 H. 8. c. 6. But that ſtatute plainly fup- 
poſeth, that the recovery of the money ſhall be tolely in the ſpiritual 
court, as the recovery of the mortuary was before. Wat}. c. 53. 

In the caſe of Fobnſon and Oldam, M. 12 1. A prohibition was 
moved for, to be directed to the ſpiritual court, to ſtay a ſuit there for 
a mortuary, upon a ſuggeſtion of the ſtatute, and that there was no 
cuſtom in this caſe for the payment of it: And it was urged, that no 
mortuary was due but by cuſtom ; and therefore the cuſtom here being 
denied, they ought not to proceed in the ſpiritual court. Againſt which, 
it was argued, that the ſtatute of Jen. 8. hath ſaved the juriſdiction to 
the ſpiritual court, where mortuaries have been uſually paid; beſides, 
they ought firſt to plead in the ſpiritual court, that there is not any ſuch 
cuſtom; and then, upon refuſal to admit the plea there, is the time to 
move the court of king's bench, and not before: but in this caſe they 
have not pleaded this matter in the ſpiritual court. And by Holt chief 
zuſtice; a prohibition cannot be granted, without a denying of the cuſtom 
in the ſpiritual court, which is not done here. And the whole court 
ſcemed to be againſt the prolubition. And a rule was made to hear 
counſel on both ſides. And afterwards the rule was diſcharged by the 
court. L. Raym. 609. : 

But if the cuſtom be denied, and the ſpiritual court will not admit 
that plea, a prohibition will go, and they Hall not try the cuſtom there. 


Gro. El. 151. 


But where the cuſtom of paying a mortuary was owned, and the only 
queſtion in the ſpiritual court was, whether it belonged to the vicar or 
improprlator, a prohibition in ſuch caſe hath been denied. 1 Ke. 919. 

In the caſe of Torrent and Burley, M. 13 G. In the exchequer: A bill 
Was brought to diſcover, whether the defendant's huſband died worth 451, 
10 as to be liable :9 pay the plaintiff a mortuary ; and praying relief. 
Upon anſwer, admitting ailets, but denying the cuſtom, the plaintiff went 
into a proof of his right; and ſeveral witneſſes were examined on both 
Ades. And at the hearing, the bill was diſmiſſed with colts, as to the 
relief; becauſe that was properly at law, or in the ſpiritual court : and 
in a bill againſt one perſon only, the right could not be eftablitlied. 
Ii. 713. 8 


Mullers in the churc-y:rd. See Church. 
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Ne admittas. 


E admittas (fo called from thoſe words in the writ, Probibemus ne 
admittas) is a writ directed to the biſhop at the ſuit of one who is 
patron of any church, and he doubts that the biſhop will collate a clerk 
of his own, or admit a clerk preſented by another, to the ſame benefice : 
then he that doubts it ſhall have this writ, to prohibit the biſhop that 
he ſhall not collate or admit any to that church, pending the ſuit. 
Terms of the L. 


New ſtyle. Sce Katender. 


Nocturn. 


OCTURN, was a ſervice fo called, from the ancient chriſtians 
riling in the night to perform the ſame. 67% 203. 
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Notable goods. Sce (Wills, 


Notary publick, 


Notary, who. 1, A Notary was anciently a ſcribe, that only took ces or minutes, and 
| made ſhort draughts of writings, and other inſtruments, both 
publick and private. But at this day we call him a notary publick, who 
confirms and atteſts the truth of any deeds or writings, in order to render 
the ſame authentick. l. Par. 382. 

The law books give to a notary-leveral names or appellations; as, ac- 
tuarlus, regiſtrarius, ſcrinieriusg and ſuchdike. All which words are put 
to ſignify one and the ſame perſon. But in Pagland, the word reei/fra- 
7115 is confined to the officer of ſome court, who has the cuſtody of the 

ns 5 records 
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records and archives or ſuch court; and is oftentimes diſtinguiſhed from 


the af7uary thereof. But a regiſter ought always to be a "notary pub- 
Lek; for that ſeenis th be a noc -eſfary quatin vation of his o ge. 

2. A not tary | publick is appointed to this office by Y the archbiſhop Ci Ito appolat. 
Canterbury; who in the inſtcrument of a appointment decrocs, that “ fulled. 


* 
« faith be given, as well in as out of judgment, to the inftruments by 
* him to be made.“ Which appointment is alio to be regt! red anc 
ſuble ribed by the clerk of his majeſty for faculties in chancerę. 1 Od“. 
de Ayl. Par. 385: 
A notary on his appointment muſt ſwear, © that he will faithfolly Flow ſworn, 
exerciſe the office of notary PUDLICK | ; that he will Tai ahtully make con- 
tracts, wherein the content of parties is required, by add! ng 0 üſning 
10: hing 7, without tlie vill of the p artics, that ma y alter the ſubſtance of 
the fact; that if in maki ing any inſtrument the wil of one party only 1s 


required, he will in ſuch caſe add or diminiſh nothing that may alter the 
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ſubſtance of the fact, againſt the will of {ſuch 8 „ that he Will not 


make inſtruments of any contras 15 in which he {15:1 KNOW there is a vio- 
lence. or f. aud ; 4 that he will reduce contracts into an inſtrument or re- 
giſter; and after he ſhall have ſo reduced the ſame, 0 at he will 1 
maliciouſ * Gelay to make a publick inſtrument thereupon, againſt th. 
will of him or tt em, on . hole gion ſuch contract is to be ſo crawn 
Saving to himſelf his juſt and accuſtomed fees.” 


4. A not ay pub lich (OL bee that writes the acts of court, Ons} 
not only to be cholen by the judge, but een alſo by eacli of the 5 
parties in ſuit; for tho” it does of common right t belong to the office f 
the judge, to affine and chuſe a notary for reducing the acts of court 
in every cat iſe into writing, vet he may be refuſed by the litigants: for 
the ule of a notary Was in tended, not only on 1 it of the Judge, Ty 
help his memory in the cauſe, but alſo that the litigants might not be 
injured by the judge. Ahl. Por. 282, | 

And particularly, the office of a notary in | judicial cauſe is employ 
about three things: Firſt, He ought to regiſter and inroll all the judicial 
acts of the court, according to the decree and order of the 55 ſetting 
do) wn 1n the 1 the 3 time a nad 852 of writing "THE Fame: Se 3 


e ons of all ſuch dd I and proceedings,” : 33 are there 
enacted and decreed. And, thirdly, He ought to retain and keep in 
_ cuſtody the origiuals of ſuch acts and Proceedings, commonly calicd 
the protocols ( wana, the notes, or firs draus 158. 
5. As a notary is a publick perion, ſo conf 2quently all inſtruments Authenticity 
made by him are called publick inſtruments; and a Jucic:al regiſter or of bis pic. 
record made by him, is evidence in every court, according to the civil ccd 
and canon law. And a biſnop's regiſter eſtab]: hes 8 a pee proof and 
evidence, when it is found in the piſh z0p's archives; and credit is given 
_ only to the original, but even to an authentic 5 e 


yl. Ver. 386. 
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Stamps. 


Notary publick. 


And one notary publick is ſufficient for the exemplification of any act, 
no matter requiring more than one notary to atteſt it. id. 
And the rule of the canon law 1s, that one notary is equal to the teſ- 


timony of two witneſſes. G7b/. 996. 


6. By the ſeveral ſtamp acts, the admiſſion of a notary ſhall be upon a 
treble 40s ſtamp. | 
And every notarial act ſhall be on a 28 6d ſtamp. 


Novel dilleiſin. 
HE writ of aſſiſe of novel diſſeiſin (nove diſſeiJine) lieth, where 


tenant for life, or tenant in fee ſimple, or in tail, is diſſeiſed of his 
linds or tenements, or put out thereof againſt his will. F. N. B. 408. 


November the fifth. Sce Polidays. 
Nuncupative will. See ills, 
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Baths. 


Lawfuluefa of I. N= ſhall bring into diſpute the determinations of the church, 


an oath. 


Oath ex of- 
Hcio. 


concerning oaths to be taken in the eccleſiaſtical or in the tem- 
poral courts; on pain of being declared an heretick. Arund. Lind. 297. 

As we confeſs that vain and raſh ſwearing is forbidden chriſtian men 
by our lord Jeſus Chaiſt, and James his apoſtle; ſo we judge that chriſtian 
religion doth not prohibit, but that a man may ſwear when the magiſtrate 
requireth, in a cauſe of faith and charity, ſo it be done according to the 
propher's teaching, in juſtice, judgment, and truth. Art. 39. 

The giving of every oath muſt be warranted by act of parliament, or 
by the common Jaw time out of mind. 2 Inſt. 73. 

2. The oath ex officio, is an oath whereby any perſon may be obliged 
to make any preſentment of any crime or offence, or to confeſs or accuſe 
himſelf or herſelf, of any criminal matter or thing, whereby he or ſhe 
may be liable to any cenſure, penalty, or puniſhment whatſoever. | 

y a canon of archbiſhop Boniface : Laymen ſhall be compelled by ex- 
communication, if need be, to take an oath to ſpeak the truth, when inquiry 


Hall be made by the prelates and judges eccleſtaſtical, for the correttion of fins 


end exceſſes, Land. 109. 


— 
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Afterwards, E. 4 J. In the time of the parliament, the lords of the 
council at Whitehall demanded of Popham and Coke chief juſtices, upon 
motion made by the commons in parliament, in what caſes the ordinary 
may examine any perſon ex officio upon oath. And upon good conſide- 
ration and view of the books, they anſwered to the lords of the council 
at another day in the council chamber: 1. That the ordinary cannot con- 
{train any man, eccleſiaſtical or temporal, to ſwear generally to anſwer 
to ſuch interrogatories as ſhall be adminiſtred unto him; but ought to de- 
liver to him the articles upon which he is to be examined, to the intent 
that he may know, whether he ought by the law to anſwer to them. 
And fo is the courſe of the chancery; the defendant hath a copy of the 
bill dehvered unto him, or otherwiſe he need not to anſwer it. 2. That no 
man, eccleſiaſtical or temporal, ſhall be examined upon the ſecret thoughts 
of his heart, or of his ſecret opinion; but ſomething ought to be ob- 
jected againſt him, which he hach ſpoken or done. 3. That no layman 
may be examined ex officio, except in two cauſes (matrimonial and teſta- 
mentary); and that was grounded upon great reaſon : for laymen for the 
moſt part are not lettered, wheretore they may eaſily be inviegled and 
intrapped, and principally in hereſies and errors. 12 C9. 26. 

Again, II. 13 J. Dighton and Holt's cafe. They were committed by 


the high commiſſioners, becauſe they refuſed to take the oath ex officio ; 


whereupon an habeas corpus being awarded, it was returned, that they 
were committed, becauſe they being convented for ſlandrous words, againſt 
the book of common prayer and the government of the church, and being 
tendred the oath to be examined upon theſe cauſes, they retuled, anc 
were therefore committed. And after three terms deliberarion, the court 
now gave their reſolution, that they ought to be delivered. And tte 
reaſon thereof Coke chief juſtice declared to be, becauſe this exanina- 
tion is made to cauſe them to accuſe themſelves of the breach of a penal 
law ; which is againſt law, for they ought to proceed againſt them by 
witneſſes, and not inforce them to take an oath. to accuſe theniilves. 
Cro. Ja. 388. 
Finally, by the ſtatute. of 13 C. 2. c. 12. it is enacted, that, if fn 
net be lawful for any perſon, exerciſing eccleſiaſtical juriſeittion, 10 tender er 
«dminifter to any perſon al ſover, the cath uſually called the oath ex officio. 
ar any other dall, whereby ſuch perſon to whom the ſame is tendred or at. 
min:ftred, may be charged or compelled to confeſs, or accuſe, cr to purge hin 
or her ſelf of any criminal matter or thing, hereby he or fe may be liable 
'o cenſure or puniſhment. 1 | 

But in other caſes, where the courſe of the eccleſtaſtical courts hath 
been, to receive anſwers upon oath, they may ſtill receive them. And 
therefore in the' caſe of Hern and Brown, T. 31 C. 2. where a ſuit was 
tor paytnent of the proportion aſſeſſed towards the repair of the church, 
tie defendant, offering to give in his anſwer, but not upon oath, prayed 
a prohibition, becauſe it was refuſed. The court, after hearing argu- 
ments, denied the prohibition; for they laid, it was no more than the 
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chancery did to make defendants anſwer upon oath in ſuch like caſes. 


Grbſ. 1011. 1 Ventr. 339. 
And ſome years before that, in the caſe of Guan and Wainwrizht, it 


was held by the court, that if articles ex officio are exhibited in the ſpiri- 


tual court ror matters criminal, and the party is required to anſwer upon 


oath, he may have a prohibition ;, but if it be a civil matter, he cannot 
do 3G, Th tien he is bound to anſwer. G7b/. 1011. 1 Sid. 374. 
The oath of caluniny was required by the Roman laws, of all 

505 engaged in any lawluic, obliging both plaintiffs and defendants, at 
the be eginning of the cauſe, to ſwear that their demands and their defences 
were ſincere and upright, without any intention to give unneceſſary trou- 
ble, or to ule quirks and cavils. 1 Domat 439. | 

And by a legatine conſtitution of Ozho it is thus ordained : The oath 
of calumny, in caufes eccleſiaſtical and civil, for ſpeating the truth in ſpiri- 
iuals, whereby the truth may be more eaſily diſcovered, and cauſes more Jpee- 
dily deter mined, we ordain for the future to be taken in the kingdom cf 
England, accor Aung to the cononical and legal ſanctiens; the cuſtom obtained to 


the contrary notevith ſanding. Athon 60. 


The oath of calumny] Which oath was this: You ſhall ſwear, That 
* you belicve the cauſe you move is juſt: That you will not deny any 
. thing! „ou believe is truth, when you are aſked of it: That you wil 
not (to your Knowledge) uſe any falſe proof: That you will not out 
* of fraud re queſt any delay, lo as to protract the ſuit : That you have 
not given or promiſed any thing, neither will give or promiſe any 
80 thing, in order to obtain the victory, except to ſuch perſons, to whom 


the laws and the canons do permit: So help you God.” Conſet i. 


Of calummy | Jusjurandum calumniæ; ſc. vitandæ: for the avoiding of 
calumny. Athen 60. 


0 be taken] And this, both by the plaintiff and the defendant. Which 
if they {hall RG reſpe ctively, the plaintiff in ſuch caſe ſhall loſe his 
cauſe, and the defendant ſhall be taken as having confeſſed. © Athen 60. 


The cuffs om obtained to lhe contrary notwithſtanding] By this it appeareth. 

at by the cuſtom of the realm of England, the oath of calumny was 
.at to be adminittred. Nevertheleſs this cuſtom was not fo general as in 
this canon is alledged. The caſe was thus: Laymen were tree by the 
cuſtom of the realm from taking of that oath, unleſs it were in cauſes 
wa rimonial and teftamentary; and in thoſe two cales, the eccleſiaſtical 
image might examine the parties upon their oath, becauſe contracts ol 
matrimony, and the eſtates of the dead, are many times fecret, and do 


tot concern the ſhame and infamy of the party, as adultery, inconti- 


nency, fmony, herely, and ſuch like. And this appeareth by two writs 


in the _repiſter, directed to the ſheriff, to prohibit the ordinaries from 
Calling laymen to that oath againſt their wills, except in thoſe two caſes, 
> Tut. 657 5 12 Cc. 26, Gitf, 1011. 


But 


| 


* 
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But this cuſtom extended not to thoſe of the clergy, but to I neon 
only; for that they of the clergy, being preſumed to be learned men, 
were better able to take the oath of calumny. 2 JP. 657. 

But if, in a penal law, the juriſdiction of the ordinary be ſaved, as lr; 


1 Eliz. for hearing of maſſes, or by 13 F. for uſury, or the like, neirhc: 
clerk nor layman ſhall be compelled to take the oath of calumny ; hc 


cauſe it may be an evidence againſt him at the common law, upon the 


Ny 
penal ſtatute. 2 ſn}. 657. 12 Co. 27, 
This oath had long continuance in the eccleſiaſtical court: and tr 14444 
the warrant of an act of parliament, in 2 II. 4. c. 15. whereby it wa 
enacted, that dioceſans ſhall proceed according o the conmicol fe, 


to fot F 
5 * 


which act was repealed by 25 H. 8. c. 14. but was revived in the gt 
of queen Mary, and then all the martyrs who were burne were exam: 1. 
upon their oaths; and then again by the 1 Elig. c. 1. it was fnally rc 

pealed. And the matter touching this oath at this day ſtandeth chu, 

It is confeſſed, as well by the ſaid provincial conſtitution of Q:44. us by 
the regiſter, that the ſaid conſtitution was againlt the cuſtom of the realny - 
and no cuſtom of the realm can be taken away by a canon of the 
church, but only by act of parliament ; and eſpecially in caſe of an Hatch. 
which is ſo ſacred a thing, and which generally concerneth all the nabe. 
lity, gentry, and commonalty of the realm of both fexcs ; And by 


ſtatute of the 25 H. 8. c. 19. no canon againſt the king's prerogative, 


the law, ſtatutes, or cuſtom of the realm is of force; which is but decla 
ratory of the common law, 2 J»ft. 658. 12 Co. 29. 
So that the reſult of the matter, upon theſe premiſſes, will be this 


So far as this conſtitution was againſt the cuſtom of the realm, it is of 


„it is © 
no avail: So far as it is warranted by the cuſtom, it is {till of force; an! 
conſequently extendeth to the clergy, and to laymen in caſes matrimonie! 
and teſtamentary, and allo to perſons who take the ſaid oath voluntarily, 
and not by compulſion. | 

For the writs in the regiſter do only require, that laymen be not com 
pelled to anſwer againſt their will; fo that if any aſſent to it, and take it 
without exception, this ſtandeth with law. 12 Co. 27. 

4. The voluntary or deciſive oath, is given by one party to the other, The voluntary 
when one of the litigants, not being able to prove his charge, offers to or decifive 
ſtand or fall by the oath of his adverfary ; which the adverſary is bound 9% 
to accept, or to make the ſame propoſal back again, otherwiſe the whole 
mall be taken as confeſſed by him. ed Civ. L. 314. 

And this ſeemeth to have ſome foundation in the fommon law, in 
what is called waging of law; which is a privilege that the law givetl! 
to a man, by his own oath to free himſelf, in an action of debt upon a 
{imple contract. 1 In/t. 155, 157. 2 Lift. 45. 5 

But this oath, in the eccleſiaſtical courts, is now obſolcte, and out c 
ule. 1 Onght. 176. 

5. The oath of truth, is when the plaintiff or defendant is ſworn upon Oath of truth, 
the libel or allegation, to make a true anſwer of his knowledge as to his 
own fact, and of his belief of the fact of others. This differs from the 


N. 2 | former. 
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former, for it is not deciſive ; and the plaintiff or defendant may proceed 
to other proofs, or prove the contrary to what is ſworn. Jed Civ. 
L. 314. 

5. The oath of malice, is when the party proponent ſwears, that he 
doth not propoſe ſuch a matrer or allegation, out of malice, or with an 
intent unneceſſarily to protract the cauſe. 1 OU. 158, 

And this oath may be adminiſtred at any time during the ſuit, at the 
judge's diſcretion, Whether the parties conſent to 1t or not. 7d. 

7. The neceſary or ſuppletory oath, is given by the judge to the plain- 
tiff or defendant, upon half proof already made. This being joined to 
the half proof ſplies, and gives ſufficient power to the judge to con- 
demn or abſolve. It is called the zecefſary oath, becauſe it is given out 
of neceſſity, at the inſtance of the party, whether the other party will 
conſent to it or not. But when the judge doth adminiſter it, he ought 


' firſt to be ſatisfied, that there is an half proof already made, by one un- 


exceptionable witneſs, or by ſome other ſort of proof. If the cauſe is of 
an high nature, and there is a temptation to perjury; or if it is a cri- 
minal cauſe; or if more witneſſes might be produced to the ſame fact; 

then this oath cannot take place. Mood Civ. L. 314. Ahl. Par. 297. 
Before the delegates at Serjeants Inn, Jan. 22. 1717. Williams and 
Lady Bridget Oſborne. The queition below was, whether Mr. Williams 
was married to the lady Bridget Oſborne , the miniſter who performed 
the ceremony, having formerly contefled it extrajudicially, but now de- 
nying it upon oath, So that there being variety of evidence on both 
fades, the judge upon hearing the cauſe required, according to the me- 
thod of ecciciaſtical courts, the oath of the party, which the civilians 
term the ſuppletory oath, that he was really married as he ſuppoſeth in 
Mis libel and articles. The accepting this oath (as was agreed on both 
{:des) is diſcretionary in the judge, and is only uſed where there is but 
what the civilians eſteem a ſemiplena probatio; for if there be full 
proof, it is never required; and if the evidence doth not amount to a 
half proof, it is never granted, becauſe this oath is not evidence ſtrictly 
peaking,” but only confirmation of evidence; and if that evidence doth 
not amount to a half proof, a confirmation of it by the party's own oath 
v. Il not alter the cafe. Upon admitting the party to his ſuppletory oath, 
the lady appeals to the delegates. So that the queltion now was not 
upon the merits, whether there really was a marriage or not, but only 
upon the courie of the eccleſiaſtical courts, whether the judge in this caſe 
ought ro have admuted Mr. ww Hams to his ſuppletory oath, as a perſon 
that had made an half proot of that which he was then to confirm. Tlic 
queſtions before the delegates were two : Pirſt, whether the ſuppletory 
oath ought to be adminiſtred in any caſe, to inforce a half proof: And, 
ſecondly, admitting it might, whether the evidence in this caſe amounted 
to a half proof, ſo as to intitle Mr. }/7!lams to pray that his ſuppletory 
oath might be received. As to the firlt, it was argued to be againſt all 
the rules of the common law, that a man ſhould be a witneſs in his 
own cauſe. It is not allowed in the temporal courts in any cafe but that 
OL 


Oaths. 
of a robbery, which being preſumed to be ſecret, the party is admitted 
to be a witneſs for himſelf. In the temporal courts, no man can by 
examined that has any intereſt, tho? he be no party to the ſuit. On ty 
other ſide many authorities and precedents were cited out of the civil 
law, to prove this practice of allowing a ſuppletory oath. And there- 
fore the court held, that by the canon and civil law, the party agent 
making a half proof, was intitled to pray that his ſuppletory oath mig. 
be received: And tho' it be againſt the rules of the common law, yer 
this being a cauſe of eccleſiaſtical cognizance, the civil and not the coin 
mon law is to be the meaſure of their proceedings; and theretore this 
practice being agreeable to the civil law, is well warranted in all cales 
where the civil law is the rule, and the exercite of it hes in the diſcre- 
tion of the judge. Secondly, It being thereiore eſtabluned, that a per: 
ſon making half proof is intitled to his oath, the next queltion was, 
what is, according to the notion of the civilians and canoniits, a Hal 
proof, With them it was argued on the behalf of the lady, chat nothing 
is eſteemed as a full proof, unleſs there be two pohtive unexceptionably 
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witneſſes to the very matter of fact, as to the marriage; that a ha! . 


proof, which is the next degree of evidence, is what is atiirmed by the 
oath of one witneſs as to the principal fact, and confirmed by concur: 
rent circumſtances : It muſt be by one, witneſs; it mult be evidence tha! 
concludes neceſſarily, and not by preſumption; there mult be no pric- 
ſumption to encounter it; and the witnels mutt of good repure : That 
matrimonial cauſes require the greateſt certainty ; and where that is the 
fole queſtion, the proof ought to be tuller, than where it comes in by 
incident, as on granting adminiſtration. To this it was anſwerecd on the 
other fide, that half proof implies no more than what the common 
lawyers call preſumptive evidence; and that is properly called prefump- 
tive evidence, which hath no one poſitive witneis to ſupport it, but re 
lies only on the ſtrength of circumitances. And when there is one wit 
nels, who depoſeth directly to the principal fact, this immediately cca 
ſeth to bear the name of preſumption, and aſſumes that of poſitive evi 
dence. And that which in the temporal courts patieth for poiitve evi- 
dence, is the fame degree of evidence with the full proof of the cano- 
niſts and civilians. The ſuppletory oath doth ex vi termin! import. 
that there has been no one politive witneſs to the principal fact; and he 
that demands to be admitted to take his oath, doth thereby admit that 
he hath produced no concluſive evidence to the point in iſlue, ana 
therefore the party himſelf ſupplies the place of the witnels, Theres 
29 fixing the bounds cf an half proof; for in many caſes circumſtane+ 
may overbear poſitive evidence: and then if thoſe circumitances thou 
not be eſteemed to amount to an half proof, when the poſitive Evidence 
would exceed it; that would be to overthrow the politve evidence, by 
Lat which is not fo firong. Half proot therefore they concluded to be, 


that degree of evidence which would incline a reaſonable man to either 
fide of the queſtion; and implies in the notion of it, that a poſtive 
winels hath not depolcd to the principal fact. And in this caic, tho' 
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there was no poſitive concluſive evidence, but only ſuch as depended on 
circumſtances, as confeſſions, and letters, and unuſual familiarities ; yet the 
court thought it amounted to an half proof, and conſequently that the 
dean of the arches had done right, in admitting Mr. Williams to his ſup. 
plerory-oath : And therefore they diſmiſſed the appeal, with 1501 cots 
Ar. 80. 

The party praying this oath, muſt exhibit a ſchedule ingroſſed, with 
his hand to it, wherein is written ſo much as is proved more than half 
proof, or half proof; and muſt take his oath to ſpeak the truth of his 
own certain knowledge. 1 Orught. 177. 

$. By the ancient canon law, a proctor having a ſpecial proxy, may 
take the oath of calumny, and may ſwear in animam domini; upon the 
ſoul of his client. Food Civ. L. 298. | 

zut by Car. 132. It is ordained, that foraſmuch as in the probate of 
teſtament and ſuits for adminiſtration of the goods of perſons dying in- 
teſtate, the oath uſually taken by proctors of courts, In animam conſti!:- 
gulis, is found to be inconvenient therefore from henceforth every ex- 
cutor, or luiter for adminiſtration, ſhall perſonally repair to the judge 1 
that behalf, or his furrogate, and in his own perſon (and not by procto! 
take the oath accuſtomed in theſe cafes. 

9. The oath in Hen, or of damages, is that by which the plaintiff eſt! 
mates the damages in the lots of any thing; and which the judge may a! 
low. or moderate. Ve Civ. L. 314. | 

10. The oath of expences and cofts, is where the litigant (which gaine. 
the lentence or decrec), upon *the taxing of coſts, affirms upon his oa:!: 
that thete charges were necellarily expended by him in the proſecution 6: 


bis tuit. J/cod Civ. L. 314. 
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All theſe oaths are unknown to the common law, but they are all uſe. 
in the courts governed by the civil or canon law. MWeed Civ. L. 314. 
But they are only made uſe of in civil cauſes, and cannot be proper!) 
applied to criminal. Vd Civ. L. 333. But the oath next following r 
gardeth only criminal caſes : That 15 to ſay, 
11. The oath of pπ⁰Patien; which oath was adminiſtred where the de. 
fendant was ſuſpected to be guilty ; and if ke ſwore that he was innocent, 
and produced honeſt men for his compurgators, he was to be dit 
charged. If he could not bring ſuch compureators, to ſwear that they 
alſo believed him innocent, he was eltcemed as convicted of ſuch crime. 
Vood Civ. L. 332. my | 
But by the aforeſaid act of the 13 C. 2. c. 12. It ſhall not be lawful 
for any perſon exerciſing ecclehatical juriſdiction, to tender or adminiſter 
to any perſon, any oath whereby ſuch perſon to whom the ſame is ter- 
dred or adminiſtred, may be charged or compelled to confeſs, or accule. 
or to purge him or her ſelf of any criminal matter or thing, whereby he or 
ſhe may be liable to ceniure or puniſhment. _ 
12. Beſides the above recited, there are allo divers other oaths of ub 
in the courts : As, the oath of the prector, that he hath not queſtioncc 
| 2 | the 
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the witneſſes; the oath of the proctor, concerning his bill of coſts; the 
oath of the party, ſor the obtaining of abſolution, that he will ſtand to 
the law, and obey the commands of the church; the oath of the party, 
on his being admitted in forma pauperis ; the oath of the party, con- 
cerning matter newly come to his knowledge; the oath of the party, 
that he believes he can prove the matter alledged ; the oath of a creditor, 
concerning his debt; the oath of an executor, adminiſtrator, accountant, 
churchwardens, queſtmen, curates, preachers, ſchoolmaſters, phyſicians, 
pens, midwives, and other ſuch like. 1 Ozght. 176. 
13. The oath of allegiance 15 very ancient: and by, the common law, Oath 94 

every freeman at his age of twelve years was required, in the leet (if he dude. 
were in any leet), or in the tourn (if he were not in any leet), to take 
the oath of allegiance. 2 It. 73. | 

But the clergy, not being bound to attend at the tourn or leet, were 
conſequently fo far exemij ted from tak ng this oath of allegiance. 2 ut. DEE 
1H. H. 64. | 

But they were bout 1 nevertheleſs to do homage to the king, for the 
lands held of him in right of the church, 1 H. II. 51,52, 

14. The oath” of frpremacy came in after the reformat | 
quence of aboliſhing the papal authority. And this oath all clergunen prenacy 
elpecially were bound to take. 


15. The oath of evjura! on came in after the revolution; received Oath of at; 


"iN alterations in the fir{t year of QUEEN Anne; and again in the ration. 
hrit year of king George the firſt; and ſo continues to this tinic. 
And this oath, together with the oaths of allegiance and fupremacy, 
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16. In all caſes wherein by any act of parliament an oath ſhall be 
lowed, authorized, or re quired, the ſolemn affirmation or declaration of 7 
any of the people called qunkers ſhall be allowed inftead of fach oath 
alcho' x no particular or 5 proviſion be made for that purpoſe; in inc 
Act. 2 C. 2. c. 46. /. 36. | 

And it any perſon. making fuch affirmation or declaration, ſhall. be 
To: Wfully convicted of havi no wilfully, ia ug aid cotruptly afftimed 
declared any matter or ching, which if the ſame had been depot ut 
oath in tlie uſual form, would have amounted to wilful and client 
7 he ſhall ſuſler as in caſes of perjury. id. | 

But no quaker by virtue hereof ſhall be qualified or pertyunicd ts £7 
evidence in any criminal caſes, or to ſerve on jurics, or ts bear any de 
or place of profit in the e government. / 37. 

17. By the 22 G. 2. c. 30. Every perſon being a menb 3, 
teſtant epiſcopal Rk known by the name of LUitut fron. or the va 
united brethren, which church was formerly ſettled in , and . 
kemia, and are now in Priffia, Poland, Silefta, Trijatia, Germany, the 
United provinces and allo in his majeſty's dominions, who th: il be required 
to rake an oath, ſhall be allows ed in ſtead of ſuch bath to make hers 10 
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Oaths. 


ein aßtirmamon: But this not to qualify them to give evidence in a cri. 


minal cauſe, or to ſerve on juries. 


18. Such oaths ought to be impoſed on heathens and jews, which they 
allow to be obligatory. Mood Civ. L. 313. 


Thus a Jew 1s to be ſworn upon the old teſtament; and perjury upon the 
ſtatute may be aſſigned upon this oath. 2 Keb. 314. 


And when Jews take the oath of abjuration, the words (on the true faith 
of a chriſtian} ſhall be omitted. 10 C. c. 4. J 18. 
Thus alto Mahometans ſhall he ſworn upon the Koran. Str. 1104. 

In the caſe of Oichund and Barker, H. 18 G. 2. a commiſhon iſſuec 
our or chancery, to take the anſwer of Omichund the defendant, and the 
depoſitions Oo jeveral witneſſes, who were heathens of the Gentou reli 
Zion, in their on country manner, at Calcutta in the Faſt Indies; and 
the commiſſion being executed and returned, the depoſitions were allow 
to be read in the court of chancery, by lord Hardwicke, aſſiſted by the 
two lords chief juſtiees and the lord chief baron. The manner of taking 
Which 8 was thus: There were three bramins or prieſts preſent, and 
the oath being interpreted to cach witneſs, the witneſs touched the fer; 
of one ot the bramins, and two being ES or prieſts did touch h 


* 7 * 
amel. 2 u. Pq. Coy. 397 


At the rebel aſſizes at Carliſle, in the ycar 1745, many of the Scotc 
witnelles etui g to be ſworn otherwiſe than in their own count! ry manner 
the judges os ar tubmitted, as to allow them to be ſworn after the Scotch 
manner tor fit inding the bills by the grand jury, but «did not admit it u 
on the trials. 

J 


y the 25 C. 2. c. 2. very perion who ſhall be admitted into a. 
hee civil or military, or ſball receive any pay by reaſon of any pala 
or grant trom the king, Or ſhall have any command or place of truſt 1 


F ngland or in the nab y, or thall have any ſervice or employment in t! 


o 


king” s houfhold, ſhall within three months after his admillion receive tlic 


ſacra ment according to the uſage of the church of England, in ſom: 
publick church on the lord's day, immediately after divine ſervice ant 
ſermon: And in the court where he takes the oaths (as hereunder men 
tioned) he ſhall firſt deliver a certiſicate of ſuch his receiving the facrs 


ment, under the hands of the nuniſter and churchwarden, and ſhall the: 
make proof of the truth thercof by two witneſſes on oath. And thei 


ſhall alto, when they take the ſaid oaths, make and ſubſcribe the declar: 
tion againſt tranſubſtantiation. / 2, 3, 9. 
Any eee civil on military] EHecleũaſtical offices do not ſeem to be incli- 


ded within this 1 255 n; and: conſec quentiy it {eemeth not requiſite 


cler: Zy nie I”. in bb ulityin 8 for CCC ef lafele; al 05. CES, 0 produce any Cor i. 


WE. 

Cate Of their hav ing 1 ve «1-1 the lac rament, nor. to make «< r ſubſer 11. 
' 8 * f 4 7 3 : , * 1 4 . . , » KTY - . - oF » * 

the declaration ag; ant tranſubttantiatlion. But they are to ray the e 

l % * 1 "& Bow P Y * B > #1 g . 

In ine manner -aS CH 1 OCT 1 IN. (. I Sa Co 1 3. Vic! end 


JA. B. do fincerely promiſe aud ſtocar, bal I be fait, cn bent ot. 


ie 0 gulegiance 10 hs majeſty King eos: 2 : 90 Are 72P 964. 
12 Cath of ſupremacy by the ſame flature : | 
I A. B. do ſwear, that I do from 7 my heart abber, delt, and 021%, 


7 


75 7% 9115 aud her etical, that dainng ble rind aig PC; Sion, Heel Fraces ENCE = 


77% cated or de pr. i by the Pope, 03" any (1: * rity of the 4 fed it Rene, me 
oe debe ofect . Mu! dered by thett fubjetts, or 6 jy 2 her, WEAl GOUT. And [ 429 


— 
* 


declare, that 19 foreryn prince, perſun, Piat 75 [tate or PH Caate, hath er 
ought to have ay JUrifelc! Ion, erbe, i, geyforii, „ pre eminen; 2 GUIDES, 
ectleſtaſtical or ſpiritua?!, within tis roam Se 7 eg ine ged. 

VOI. II. 5 8 The 


Every perſon who ſhall be admitted into any office cwil or military 
or ſhall receive any pay by reaſon of any patent or grant from the Sg 
or ſhall have any command or place of truſt in England, or in the navy 
or ſhall have any ſervice or employment in the King's houſhold; all vs 
cleſiaſtical perſons ; heads and members of colleges, being of the four: 
dation, or having any exhibition, of eighteen years of age, anc all per: 

tons teaching pupils; ſchoolmaſters and uſhers ; preachers and teacher 
of ſeparate congregations..—-ſhall (within fix Kalendar mogths after 
ſuch admiſſion, 9 G. 2. c. 26. /. 3.) take and iubſcribe the oaths of BE 
giance, ſupremacy, and abjuration, in one of the courts at Weſtin. 
{ts r, or at the general or quarter ſeſſions. / 2. And this to be between 
the hours of nine and twelve in the fotenoon, and no viher. 25 C. 

33 . 

But this not to extend to churchwardens, nor to any Lie imer cl 
office. 1 C. f. 2. k, 13. / 20. 

And every per fon making default herein, {hall be 45 APA to hoid ki: 
office : and if he ſhall execute his office, after the time expired, he! hall, 
Th don Conviction, be diſabled to ſue in any action, or to Be guardian, 0. 
executor, or adminiſtrator, or capable of any legacy or deed or gift, or t 
bear any office, or vote at an election for members of parliament, and mail 
torfeit 5ool. to him who ſhall fue. 1G. ft. 2. c. 13. / 3. 

But by the 1 C. 3. c. 12, perſons having omitted to Quality temicives 
in due tine, ſhall be indemnified Gl their place 15 not ned up} provides 
they qualify on or before Feb. 1762. And there is commonly an 
dem nity? ing Clauic to the ſame ds in ſome act, every two or tare? 
years. p | 

in Eke manner by the 20 C. 2. c. 48. perſons who had onuttecl te 
iub{crive the rin Ret again!  popery, of the 30 C. 2. were invemnificee,: 
it they ſubſcribed on or before Dec. 1. 1747. 

And perions forfeiting their office may take a. new grant thereof, cn 
thelr taking the Gan and conform ng; provided it Mas not filled up be 
ore . £435 34s 

In the univerſities; where perſons ſhall not take wg oaths. on Hall not 
2 a certificate thereof, to be regiſtred in their proper college, and 

hers be not elected in their places 1 within twelve months, the King Mall 

501 at he homnate. 1G. #2: 7.13 F-12317 3- 

20, The cath ot allegiance by the 1 CG. 1 2 2. C. 1. 18 tis: Forms there 


. 


8 


Oaths. 


The oath of abjuration, by the ſame act is this: 

I A. B. do truly and fincerely acknew»ledge, profejs, teflify, ond declare 1 
my conference, before god and the world, thet our ſovereign lord king Georg: 
is late ful ana riohtful king of this realm, and all other his majeſly's dent. 
rigs thereunto belonging * od do ſolemnly and ſincerely declare, that Id 
believe in my cot 1ſcrence, that the perſon pretended to be prince of Wales, during 
the life of ihe late king e and 75 nee His deccaſe, prelending to be, and 
taling n Vein ſel hog ſtile and title of king of Engl nd, by the name of 
Janes the third, or of Scotland, by fc naue of James the glb, or ihe fil 
and lille Of 4 rage Gf Great Britain, path nat Nan right or lille cvhatſceve er. t6 
the crown of this reaim, or any other lhe dominicus bree be lnging: And 
Ido rend noc, 275 and abjure e any allegiance cr ob. ence to lim. And 1 
as ſwear, that J will bear faith and true all:giance to bis majeſty king George, 
end him Will defend, to the utmoſt of my tower, againſt all traiterous con, pi 
racies ana ' attempts whatſoever, which ſhell be nicde againſt bis perſen, crown. 
or dignity.., And I will do my utmoſt enacaTour, to diſcloſe and make Raown, 
to his majeſty and his ſucceſſors, all treaſons and traiterous conſpiracies, which 
all che 1s be ggainſt kim, or am of them. And I do fait! fuliy promiſe, 
to ihe nimoſt of my power, to ſupport, . and defend the ſacc(fſion of 
the crewn areinſt him the' faid James, and all other perſons <whatſecuer ; which 


fuccefion, 2 an att, mint How, An act for the further limitation of the 


crown, ang better lecuring the rights and liberties of the ſubject, 7s and 


land; limited to the N s Sophia, elec refs and FREED; dowager of Hanover, 


and the heirs of ber body, being proteſiauts. And all theſe thin os 1 ao pla. wy 
22 4 ſmcerely acknowledge and fwear, GV06rdIMg to theſe expreſs words by ti! 


Jp: ken, aud acc to the piain and mmm jenſe and unde van ding / the 
fame weras, without any egi. ace tion, mental evaſion, er ſecret reſervation 


whatſoever. And F ao make 5 15 e acknowledgment, abjuration, 1 
nunciation, ena promiſe, heariily, willivply, and truly, upon the tr1C faith) of 
a chriſtian : 89 help me ged. 


The declaration againit tranſubſtantiation, by the 25 C. 2. c. 2. is 


this: 
4 A. B. do declare, thoet I ds believe, that the ere is not any tranſubftantiaticn 
in the . ſacrament of the lord's ſu; per „ or in the elements of bread and wine, OL 


CF WF the conlecrat ion Here 0 by 21 Pe! n 70 © eat 
The ceckgattgn againſt popcry, by e. 38:49 
ollen 


ee e e 7. . 27. 

us! 2, and fin EFalY, 77 FC hre ſen. of ge LC ed, Prefs, 64 IN, 

„Ie 2t believe, that in 152 facras eu 7 the lord ſupper there 

.': 998 2] 4 + 2 1 , 7 4+» 7 | 

| . | 'ray i. tant! mal [oe Cements Gj 75 ead (77; 1 ine into the body (Gl: } 
F 1 

4d. i of Cbril 21.07 aft: ＋ l bon, /ecration the; roof Ly any .per lon © ohatſce F. 


# Te 
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" fl De at . 


Hul tat 110 {HVocalioin, or gde ation of the © 11gii Merv, or any other faint 

31d (he fe fa tice of the majs, as they aro nou Ajes in the church cf Rear, 
i pefſt iti gits and idslatrous : nd 7 do leite in the preſence of god fie. 

"=  toſtify, and declare, that 7 co mike this fediaration, ond every pert therc- 


e is the plain and ordinary ſenſe of the 1 ths C1 ey aunlo ine, ds they ai? 
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Oaths. 
67 mental reſervation u SUEDE er, and without any diſponſulicn already grant- 
ed me for this purpoje by the cr any other authority o perſon <whatſo- 
ever, or without any hope # $4 any ſuch diſpenſati en from any perſon or au- 


" thority whatſoever, or without thinking that I am or can be acquitted before 


god or man, or allſolved of this dectaration, or any part thereof, alths" the 
pope, or any other Pe = ar perſons, or power whatſcever, ſha!l diſpenſe 
with or annul the ſame, er declare that it was null and void from the 
beginning. 


Or without any hope of diſpenſation, — or without thinking that I am or 
can be acquitted Sc.] By this disjunttive | 97] here twice occurring, this 
declaration ſeemeth to be rendred ſomewhat looſe and unconnefied, and 
leaveth ſcope for equivocation. The word [and] ſeemeth to have been in 
tended, and would render the declaration more compact, 

21. By the 8 C. c. 6. The quakers folemn affirmation, 1nitead. of an 
oath, is this: 

1 A. B. do folemnly, fincercly, and truly declare aud affirm. 

the fame act, inſtead of the oaths of allegiance and {upremacy, 
9 1 Be ſhall be allowed to make the following declaration of fidelity : 

I A. B. do folemnly and ſiacerety promiſe and declare, that I i. 1 85 tru? 

nd failhful to king George; and do Holen ly, fencerely, ana truly profeſs, be, 
iſs ad declare, that I do from my heart abhcr, deteſt, and renounce, 0s 5 8 
aud herctical, that « wicked doftrine and poſition, that princes excommunic aicd er 
aeprived by the pope, or any authority of the fee of Rome, may be depoſed or 
murdered by their ſubjects, or any other wha ſee der. And I do declare that 
no foreign prince, perſon, prelate, ftate or potentate, hath er cugbt to have, 
any power, juriſdiction, ſuperiority, prebeminence, cr authority, zech [inftical or 
ſpiritual, within this realm. 

And by the ſame act, they ſhall be allowed to take the effect of the ab- 
juration oath, in theſe words: 

I A. B. do ſolemuly, ſincerely, and truly acknowledge, profeſs, teflifv, and 
aeclare, that xing George is lat wful and rightful king of this real) n, ond of all 
other his deminions and countries thereunto belonging, and I do ſoleinnty and 
ſincerely declare, that I do believe the perſon pr tended to be the pritce of Wa, er, 

during the life of the late king Fames, 1 is deceaſe, pretending t9 be, 
and taking upon himſelf the file and title of king of England, by the name 
of Janis the third, or of Scotland, by the name of James the eighth, or _ 
ile and liile cf king of Great Britain, hath not any right er title < ba FOE 

to the ergwn of this real, nor any ether the aominions thereunts bels r 
end I do renounce aud refuſe any allegiance or ebedience ta bim. And I do 
ſelemniy promiſe, tha! T «will be true and faithful, and gear true UT ence to 
RI "Ho George, . to him will be fe 1thful 9 77 be all traiterous con ices and 
a Wha tſve Der, which tall be Hl: 1 avainſl his 7 perſon, CFOWN, er aig- 
nity. And I will de my bejt endeavour to diſcloſe and mare Known to king 
Gee corge, and his ſucceſſors „ all treaſons and traiterous conſpiracies, which 1 
ſhall know to be againſt him, or any of them. And I will be true end faith- 
jul to the ſucceſſion of the co 1 ou him the ſaid 2 end all other 
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tions ard de- 


clurations. 


2 per / (ons 


100 Oaths. 


Perſons whatſoever, as the ſame is and ſtands ſettled by an aft, iniitulad, An 
act declaring the rights and liberties of the ſubject, and ſettling the ſuc- 
ceſſion of the crown, ts the late queen Anne, aud the heirs of her body, beii; 
proteſtants; aud as the ſame, by one ether at, iatituled, An att for the fur. 
ther limitation of the crown, and better ſecuring the rights and libertie; 
of the ſubject, is and flands ſetiled and intailed, after the deceaſe of the jc; 
(ale gun; and for default of iſſue of the ſaid late queen, to the late prince); 
) 


5 and dutet e detuager of Hanover, and the heirs of be; 


7 — 2 1 s £ — k * 2 
bea', being proteftents. And all theſe things I do plainly. and fincerely u. 
knowledge, premiſe, and declure, according ts theſe expreſs woras by me ſpokes 
C5 o p — - & 
nd aecorarss to the plain and common: ſenſe cid underſtandius of the [em 
4 . : OY . * 
CCOYGS 2.11 bs; "Wi QRPV C0 HUNIGH, is ett icl eyofron Cr jecret FEICT T 211071 7 


ever. Aud I do make tits ret ognition, AeniWleggment, renuntialion, aud 
promiſe, heartily, willingly, and truty. 
The quakers profeſſion of their belief, by the 1 . c. 18. is tits : 
1 A. B. profeſs faith in god the father, and in Jejus Chrift his eternal ſon, 
the true god, and in the holy ſpirit, one ged blefjed for evermore;, and do 0c- 
Rnowledpe the holy [criptures of the old and new tefl ament lo be given by 4 
wine mjpiralion. | 
Of thaMarn- 22. The affirmation of the Afcraviens ſhall be in theſe words, „I A. B 
88 © do declare, in the preſence of almighty god, the witneſs of the truth 
of what I ſay;”-- 22G. 2. c. 30. 
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Abit. 


N 96/7 was air office performed at funerals, when the corps was in the 
church, and before it was buried; which afterwards came to be an- 
1iveriary, and then money or lands were given towards the maintenance 


* 


v a prieſt who. ſhould perform this office every year. Nel. Tit. Obit. 
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hl. Har. 395. 
Oblations. See Offcrings. 
Obventions. See Offerings. 


Olterings. 


FN R INC, oblations, and e xventicus are one and the ſame thing 
tho 6G0ERtion is the largeſt word. And under theſe are comprehend- 

ed, not Only thoſe fmall cultoumary ſums commonly. paid by every perso. 
Wld 


Offerings. 


when he receives the ſacraments of the lord's ſupper at Eaſter, which 
in many places is by cuſtom 2d from every communicant, and in Lon- 
don 44d an houſe; but alſo the cuſtomary payments for marriages, chriſt- 
nings, churchings, and burials. Walſ. c. 52. 

Concerning which, it is enacted by the 1 Latute of the 2 & 2 Ed. 6. 
c. 13. that all perſons wich by Le latos Or ch iwis of this realm ought 19 
make or pay ther Gef in: A ſhall yearly well and truly content and pay the 
ſame lo the parſon, vicar, p- opricter, or their deputies or farmers, of the Ha- 
rijhes Where they Kaan dwell or _ ; and that, at ſuch four offe ring days, 
as at any linie perciofcre within 1h 7 ace of four, vea rs laſt p. aſt | / \ath been tf, 4 
aud accuftomed for ite PAFBENs of lde jane; and in default tberenf, t 9 Piiy 
for the 2 74 e 5 Of eaſes er then cx! foll 40 ng. . 18. 

The four off er11g « lays are chriſtmaſs, caſter, whitſuntide, and the feat 
of the dedication of the prin church. Grbf. 739. 

Concerning the offermes at eter; it is directed by the rubrick at the 

k 


ly 
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end of the communion ice, tha eat at caſter, every priſoner ſhall 


- 8 7 4* ® - 44 * 4 44 7 4 o / * - „ — 7 3 , 
reckon with the par ſcu, vicar, er citrate, or his or tei, def Of deputies, 


and pay to them or him all eccl: hajtical dalies, accuſtomabiy due, then at that 
tim? to be paid. 


And it hath been decreca, that caſter offerings are due of common 
right, and not by cuſtom only. Harb. 173. 198. 


So in the cafe of Caribe and Edwards, T. 1749; it was decreed Wy 
the court of © exchequer, that caſter OHerings were due to the plaintift ot 
common right, after the rate of 24 a head for every perſon in the de- 
tendant's family of 16 years: of age and upwards, to be paid by the 
defendant. 

Beſides the oblations on the four principal feſtiwals, there were occa 
tonal Wing Upon particular ſervices : of. which there were forme tree 
and voluntary, which the parithioners or others were not bound to per 
form, but ad lilitum; there were others by cuſtom certain and oblica- 
tory, as thoſe for marriages, chriſtnings. churching of women, and bu- 
rials. Deg. P. 2. C. 23. | 

Thoſe offerings which were. free and voluntar y are now vannhed, and 
are not comprehend: d Within the: aforeluul itatute; but thoi that were 
cuſtomary and certain, as for communicants, ina Ge, Clr,.! 9 CRAUTCH= 
ing of women, and - burials, are conhrmed to e par ih prieſts, vicars, 


ww 
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and curates of the pariſhes where the parties ve tllat ought t pay the 


lame. Deg p. 2. c. 23. 


Particul larly, at the burial of the dead, it was a cuſtom for the ſur- 
viving friends, to offer liberally at the 3 for the pious uſe of the 


prieſt and the good eſtate of the ſoul of the deccaſed. Ben. Par. Ant. 


Glo. 


my alms to the poor on the like occaſions. 

Theſe oblations were ancie ntly due to the parſon of the pariſh, that 
officiated at the mother church or chapel that had parochial rites ; but if 
hey were paid to other chapels that had not any parochial rites, the 

2. chaplains 


And from hence the cuſtom Mill continueth in many places, of beſtoys- 


101 


102 


_ &r4inarily appointed. Swinb, 380. 


Offerings. 


chaplains thereof were accountable for the ſame to the parſon of the mo- 
ther church. Ged. 427. 

By the ſtatute of circumſpecte agatis, 13 Ed. 1. If a parſon demand «| 
his pariſhioners oblations due and accuſtomed, ſuch demand fhall be made i; 
the ſpiritual court; in which caſe the ſpiritual judge ſhall have power to tak: 
knowledge, notwithſtanding the King's prohibition. 

But Sir Simon Degge concciveth, that an action ally may be forme 
upon the ſtatute at the common law. Deg. F. 2. C. 23. 

However, it is certain, that by the {mall tithe act of the 7 & 8 N 
c. 6. offerings, oblations, and obventions may be recovered before th- 
juſtices of the peace. 


[fictal 

Bfrictal, 

Of” FICIAT, principal is an officer, whoſe office is uſually annexed t. 
that of Chancellor , and is therefore treated of under that title. 


There is alſo. an official to the archdeacon; unto whom he ſftandetl: 1 
the like relation, as the chancelior doth to the biſhop. 


Old Style. See Kalender. 
Option. See Biſhops. 


Oratory. Sce Chapel. 


P2dinal. 


RDINAL, ordinale, was that book which ordered the manner ©! 
performing divine fervice : and ſeemeth to be the ſame which wa: 
called the pre, or portuis, and ſometimes portiferium. Lind. 251. 


2 » * _ ah 2 
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BS2dtnary. 


RDINARY, erdinarius (which is a word we have received from 
the civil law), is he who hath the proper and regular juriſdiction, as 
of courſe and of common right; in oppoſition to perſons who are ct 


15 


the 


Was 


O:dinary, 103 


In ſome acts of parliament we find the biſhop to be called ordinary, 
and fo he is taken at the common law, as having ordinary juriſdiction in 
cauſes eccleſiaſtical ; albeit in a more general acceptation, the word 674:- 
nary ſignificth any judge authorized to take cognizance of cauſes in his 
own proper right, as he is a magiſtrate, and not by way of deputation 
or delegation. Cod. 23. 


B1dination. 


I. Of the order prieſis and deacons in the church. 

II. Of the form of ordaining fric/?s and deacects, anmexed ts tht 
Hoch f common prayer. 

III. Of the time and place for ordination. 

IV. Of the qualification and examination of ferfſens to bs 
_ erdained. 

V. Of oaths and ſubſcriptions previcus ts the ordination: 

VI. Form and manner of ordainiiis deacons. 

VII. Form and manner of ordaining fric/ts, 

VIII. Fees for ordination, 

IX. Szmontacal promotion to orders, 

X. General office of deacons. 

XI. General office of pric/ts. 

XII. Exbibiting letters of orders. 

XIII. Archbiſiep Wake's direetions to 7he bifheps of bis pre: 


vice, in relation to orders. 


I. Of the order of priejts and deacons in the church. 


2, 78 HE. word prieft is nearly the ſame in all the chriſtian languages: Orgia of the 
the Saxon is preeft, the German priſter, the Belgic prieſter, the words priel ; 

owediſh preſt, the Gallic preſtre, the Italian prete, the Spaniſh prefte ; all aud deacon. 
ev.dently enough taken from the Greek mgofvrigs. Jun. tym. 

In like manner, the word deacen, with little variation, runneth thro? al 
the fame languages; deduced from the Greek Nai. id. | 

2. Art. 35. Orders are not to be accounted for a ſacrament of the Orders not 2 
nolpel z as not having the like nature of facraments with baptiſm and ſcrament. 
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3. It is evident unto ai! men diligently reading the Holy ſeriplure and ancient 
authors, that from the apoſtles time there have been theſe orders of miniſters 
in Chrift's church; biſhops, prieſis, and deacons, Which offices were evermere 
had in ſuch reverend eftimation, that no man might preſume to execute any of 
thein, except he were frft called, tried, and examined, and known to have 


ſuch qualities as are requiſite for the fame; ard alſo by fublict prayer with 


imprſtion e Lande, were approved and admitted thereunto by luv, autho- 
rity, Freiace to the forms of conſecration and ordination. 


Biſhops, prieſis, and deacons] Beſides theſe, the church of Rome hath 
five others; viz. ſubaeacons, acoiyiÞs, exorciſts, readers, and ofttarics. 
1. The /ubgeacon, is he who delivereth the veilels to the deacon, and af- 
ined him in the adminiſtration of the facrament of the lord's fupper. 
2. The acolyth, is he who bears the lighted candle whiilt the goſpel is in 
reading, or whilft the prieſt coniecratech the hot. 3. The excrcaft, is 
he who adjureth evil ſpirits in the name of ainugi:ty god to go out of 


verlons froubled therewith, 4. The reader, is de who readeth in the 
church of god, being ailo ordained to this, that he may preach the word 
of god to the people. 5. The gfizary, is he who kecpeth the doors of 
the church, and tolleth the bell. Tree, rho” ſome of them ancient, 
were human inſtitutions, ana fuch as come not under the limitation Which! 
immediately precedes, { from the afeſiles time]; for which reaton, and be- 
cauſe they were evidently inſtituted for convenience only, and were not 
immediately concerned in the ſacred offices of the church, they were 
laid aſide by our firſt reformers. Gi. 99. 


That no man might preſume to execute ary of them] And to this purpoſe, 
the rule laid dewn in the canon law is, that if any perſon, not being or- 
dained, ſhall baptize, or exerciſe any divine office, he ſhall for his raſh— 
neſs be caſt out of the church, and never be ordained. G7b/; 138. 

Except he were firſt called] Accordingly in the ſeveral offices, the perſon 
to be admitted is tirit examined by the archbiſhop or biſhop, whether he 
thinks or is perſuaded that he is truly called thereunto, according to the 
will of Chriſt, and the due order of this realm. 


Tried, examined, and known) By the office of ordination, when the arch- 
deacon or his deputy preſenteth unto the biſhop the perſons to be ordained. 
the bYhop ſays, © Take heed that the perſons whom you preſent unto 
us, be apt and meet for their learning and godly converſation, to ex- 
« erciſe their miniſtry duly to the honour of god and the edifying of his 
* church”. To which he aniwereth, © I] have enquired of them, and 
< allo examined them, and think them ſo to be.” 


Impefition ef hands} This was always a diſtinction between the three 
ſupericr, and the five fore mentioned inferior orders; that the firſt were 
given by impoſition af hands, and the lecond were not. Gif. 99. 


II. Cf 


Of 


Edward the fixth, and confirmed at the ſame time by authority of purlz 
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II. Of the form of erdaiuing priefts and deacons, annexed to the 
book of common prayer. 

1. In the liturgy eſtabliſhed in the ſecond year of king Edward the Form efa- 

. - . ; . 5 "eo. hiked is be 

ſixth, there was alto a form of conſccrating and ordaining 01 biſhops, Ee * 
Prieſts, and deacons ; not much dillèering from the prelent form. hy | 
2. Afterwards, by the 3 & 4 Ed. 6. c. 10. it was enacted, that a books All olle 


heretofore uſed fer ſervice of the church, other than ſuch as ſhall be ſet ig abo. 
ſorib by the king's majeſty, ſhall be clearly aboliſbed. 1. 1. . 

2. And by the 5 & 6 £4. 6. c. 1. it is thus enacted : The. Ling, with Form annexed 
the aſſent of the lords and commons in parliament, hath annexed the book of to the book of 
commen prayer to this preſent ſtatute; adding alſo a form and manner of e 
making and conſecrating of archbiſheps biſhops prieſts and deacons, to be of like rod 
ferce and authority as the book cf common prayer. 5 & 6 Ed. 6. c. 1. f. g. 

El. c. 1. | 

4. And by Art. 36. The book of conſecration of archbiſhops and bi- Eſtabliſted by 
hops and ordering of prieſts and deacons, lately fſet- torth in the time of 598 
ment, doth contain all things necetfary to ſuch conſecration and ordering : 
neither hath it any thing, chat of it ſelf is ſuperſtitious and ungouty., 


And therefore x hoſocver arc conſecrated or ordered according to the tits 
of that book, ſince the ſecond year of the forenamed king Edward unte, 


this time, or hereafter ſhall be conſecrated or ordered according to th. 
fame rites; we decree all ſuch to be rightly, orderly, and lawfully conſe 
crated and ordered. | Pon 

5. And by Can. 8. Whoſoever ſhall affirm or teach, that the form an B+ cage 
manner of making and conſecrating biſhops prielts and deacons, contain. 
eth any thing that is repugnant to the word of god; or that they who arc 
made biſhops prieſts or deacons in that form, are not lawfully made, nor 
ought to be accounted either by themſeives or others to be truly eiche. 
biſhops pricits or deacons, until they have {ome other calling to thoſe di- 
vine offices; let him be excommunicated ipſo facto, not to be reſtored. 
until he repent, and publickly revoke ſuch his wicked errors. 

6. And by the act of uniformity of the 13 & 14 C. 2. c. 4. it is en- By ad of 1.5 - 
acted as followeth : Al miniſters in every place of publick worfpip ſhall le ii er 
bound to uſe the morning and evening prayer, adminiſiratioa of the ſacraments. 
and all other the publick and common prayer, in fi:ch order and form as 1: 
mentioned in the book annexed to this preſent act, ond intitled, The book of 
common prayer and adminiſtration of the ſacraments, and other rites and 
ceremonies of the church of England; together with the pſalter or palms 
of David, pointed as they are to be ſung or ſaid in churches; and the 
form or manner of making ordaining and conſecrating of biſkops prieti« 
and deacons. /. 2 


And all ſubſcriptions to be made to the thirty nine articles fhall be conſtr 1d 
to extend (touching the ſaid thirty fxth article above recited), to the be cu. 
taining the form and manner of making ordaining and conſecrating of bi/hep; 
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prieſts and deacons in this 3 mentioned, as the ſame did heretofore exiend us. 
4% the book fet ferth in the time of king Edward the fixth, ſ. go, 31. 


III. Of the time and place for ordination. 


By Co. Foraſmuch as the ancient fathers of the church, 5 
by cxample 55 * the apoſtles, appointed prayers and faſts to be uſed ; 
the ſolemn ordering of miniſters; and to that purpoſe allotted 8 
times, in Which only ſacred orders might be given or conferred: we. 
following their holy and religious example, do conſtitute and decree, that 
no deacons or minijters be made and ordained, but only upon the ſundays 
immediately following jezunia quatuor temporum, commonly called em- 
ber-werks, appointed. in ancient time for pr ayer and faſting (purpocl, 
tor this cauſe at their firſt inſtitution), and fo continued at this day in 
the church of England, 

And by the preace to the forms of conſecration and ordination, it is 
preſcribed, that the biſhop may at the times appointed in the canon, or 
ele upon urgent occaſion on ſome other ſunday or holiday in the face of 
the church, admit deacons and prieſts. 

But this might not be done, at other times than is directed by the 
canon, at the fole diſcretion of the biſhop ; but he was to have the archbi. 
ſhop's diſpenſation or licence, as the practice was: and this was under: 
ſtood to be a ſpecial prerogative of the ſee of Rome in the times of po- 
pery. But as the rubrick made in the time of king Edward the fixth. 
and continued in the laſt revital of the common prayer, ſeems to leave 
it to the judgment of the biſhop, without any direction to have recourſe 


to the arckbifhop it may be a queſtion, whether ſuch diſpenſation be now 


neceſſary. C 139. 


2. And this to be done in the cathedral, or pariſh church where the 
biſhop reſideth. Can. 31. 

So that the biſhop' s juriſdiction as to conferring of orders is not con- 
fined to one certain place, but he may ordain at the pariſh church where 
he ſhall reſide; and the Iriſh biſhops do ſometimes ordain in E. ngland : 
but, regularly, leave ought to be obtained of the biſhop, within "whoſe 
dioceſe the ordination is performed. Jen 34. 

And this is agreeable to the rule of the ancient canon law; which di- 
recteth, that 2 biſhop {hall not ordain within the diocele of another, with- 
out the licence of ſuch other biſhop. G7#/. 1 39. 


IV. Of the qualification and examination of perſons te be erdained, 


7. By Can. 34. No biſhop ſhall admit any perſon into ſacred orders, 
. he, deſiring to be a deacon, is three and twenty years old; and to 
be a prieſt, four and twenty years complcat. 

And by the preface to the form of ordination : None ſhall be admitted 
deacon, except he be twenty three years of age, unliſs be have a faculty, 


and 
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and every man which is to be admitted a prieſt, ſhall be full four and 
twenty years old. | 


Unleſs he have @ faculty] So that a faculty or diſpenſation is allowed, 
for perſons ot extraordinary abilities, to be admitted deacons ſooner. 
Gibſ. 145. 

Which faculty (as it ſcemeth) muſt be obtained from the archbiſhop 
of Canterbury. 

And by the ſtatute of the 13 El. c. 12. None ſhall be mode miniſter, 
being under the age of four and twenty years. 

And in this caſe there is no diſpenſation. Gibſ. 146. | 

Note, here it may be proper to obſerve once for all, the equivocal ſig- 
nication of the word m2n7fter, both in our ſtatutes, canons, and rubrick 
in the book of common prayer. Oftentimes it is made to expreſs the 
perſon officiating in general, whether prieſt or deacon : at other times it 
denoteth the prieſt alone, as contra-dittinguiſhed from the deacon ; as 
particularly here in this ſtatute, and in Can. 31. aforegoing. And it: 
tluch. caſes, the determination thereof can only be aſcertained from the 
connexion and circumſtances, | 

E. 1 Fac. 2. Roberts and Pain. A. perſon being preſented to the pa- 
rh church of Chriſt-church in Briſtol, was libelled againit, becauſe he 
was not twenty three-years of age when made deacon, nor twenty four 
when made prieſt, A prohibition was prayed, upon this fuggeition. 
that if the matter was true, a temporal loſs, to wit, deprivation, woul! 
follow; and that therefore it was triable in the temporal court: But it 
was denied, becauſe ſo it. is allo in the cafe of drunkenneis and other 
vices, which are uſually puniſhed in the eccleſiaſtical courts, tho' temporal 
loſs may enſue. 3 Mod. 67. ET 

2. Osho. Seeing it is dangerous to ordain any without a certain an} Tits. 
true title; we do c{tabliſh, that before the conferring of orders by ch. 

biſhop, a diligent: {earch and inquiry be made thereot. Ah. 16. 

Gan. 33. Ii path been long ſince provided, by many decrees of the ame 
fathers, that none fhould be admilted_ either deacon or prieft, <cho had 1: 
firſt ſoine certain place where he might. uſe his functign : According to c 
examples che do ordain, that henceforth ng perjon ſhall be aamitted into jocits 
or4ers,. except (1) he fhall al that time exhibit to the biſhsp, of hun be de. 
fireth impeſiticn of hands, a prejentatien of himſelf to ſume- ecclefeaſticol pre. 
ferment then coid in the dioceſe; or (2) ſhall bring to the faid bifhep u !7 tr 
aud undoubted certificate, that either be is provided of ſome church within tu 
ſald dioceſe where he may attend the cure of fouls, or (3) of ſome miniſter” 
place vacant either in the cathedral church of that dioce;e. u in: fence ole 
collegiate church therein alſo ſituate, cubere he moy execute bis miniſtry , © 

"4, that he is a fellow, ar iu right as a fellow, or g) ta be à conduit or they 
loin in ſome college in Cambridge er Oxford ;, er. () except he be a in Hen 4, 
orts of froe years ſtanding, that liveth of his own charge in cither of 1h: 
wuverſues , or (7) except by the biſhop himſelf that doth ordain him zittern, 
te be ſhortly after ts be admitted either to ſome benefice or cep then cid. 
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And if any biſhop ſhall admit any perſon into the miniſtry that hath none «f 


theſe titles, as ig aforeſaid, then he ſhall keep and maintain him with a. 
things neceſſary, till he do prefer him to ſome eccleſiaſtical living: And if the 
ſaid biſhop fall refuſe IC to do, he ſhall be ſuſpended by the archbiſhop, be- 
ing Miſted with another biſhop, from giving of orders by the ſpace of a 
year. | 

Ny perſon Sc.] By this branch of the canon, which is negative and 
excluſive, one fort of title that was heretofore very common, is in great 
meature taken away, Viz. the title of his patrimony, which we meet with 
very frequently among the acts of ordination in our eccleſiaſtical records, 
and not only ſo, but the title of a penſon or allowance in money, which 


is frequently ſpecified ; and ſometimes the title of a particular perſon (of 


known abilities and there named) without any ſuch ſpecification of an 
annual ſum. And at ſuch titles, after the eſtate, ſum, or the like, is 
often added in the acts of ordination (eſpecially when it was ſmall) that 
the party the rewith acknowledged himſelf content; which declaration % 
made and entred, was underſtood to be a dilcharge of the biſhop ordair 
ing, from any obligation to provide for him. Gib. 140. 

Iu the cathedral church} This is only an affirmance of what was the lav 
F the church before; the title of vicar hora“ 


| being frequently centred as 
1 Canonical title, in the acts ot ordination. 


Gil. 140. 

Or that be is a fellato] This alſo, as to fellows of colleges, appears to 
lave been all along the law of the church of England, by the frequen: 
entries of that title, as received and admitted in the acts of ordination. 
Gio}. 140. 

: Chaplain in ſome college] This ſeems to be a title founded on this canon. 
from the ſilence of the ancient books relating thereunto. G7 /. 148. 
Maſter of arts of frve years ſtauding] This alſo ſeems to be a new title 
-itablhed by the canon.  G7&/. 140. 


Shall keep and maintain him] This was injoined by a canon of the third 
council of Lateran; which canon was taken into the body of laws mad: 
in a council held at London, in the year 1200. And in the time of arch- 
biſhop Winchelſey, there is in the regiſter an order from the archbiſhop 
to one of his comprovincial biſhops, to provide one of a bencfice, whorn 
he had ordained without title; and a citation of the executors of a biſhen 
deccaſed, to oblige them to provide for one, whom the biſhop had 10 
ordained; and there is an order to a biſhop, to oblige a clergy man, who 
had given a title of a certain annual ſum, to pay it till the Clerk ſhout! 
be provided for; and a citation to Merton college, to ſhew cauſe, whiz 


they ſhould not be obliged to maintam one, to whom they had given 
title at his ordination. 


i 
— 


| In like manner, the obſervation of this canon 
made in the year 1603 (or rather of the common law of the church oi 
which this canon 1s only an affirmance) was ſpecially inforced upon the 
biſnops by king Charles the firſt and archbiſhop Laud, upon this pain 0. 
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to ordain perſons unworthy, void of underſtanding, illegitimate, irregular, 
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penalty oi maintaining the perſon, if they ſhould ordain any without iuch 
title. And in ancient times, the names of the perſons who grantec| the 
titles were entred in the acts of ordination, as ſtanding engaged; as a 


teſtimony againſt the perſon intitling, in caſe the clerk (ordained upon 
ſuch title) ſhould at any time want Tonvenient maintenance. 6%, 141. 

And whereas the laws of the church in this particular might be cluded, 
by a promiſe on the part of the perſon ordained, not to inſiſt upon ſuch 
maintenance; we find that cate conſidered in the ancient Gloß, and there 


it {ſeems to be determined, that the fame being a publick right cannot be 
releaſed. And before that, it had been made part of the body of the 


canon law, that perſons having made ſuch promiſe, unleſs compaſſionately 


diſpenſed withal, ought not to be admitted to a higher order, nor to mi- 
niſter in the order already taker. id. 

In caſe of letters dimiſſory, the rule of the canon law is, that the biſhop 
whoſe buſineſs it was to lee that there was a good title, fhall be hab! 


12 os | 


the penalty for a perſon ordained without ſufficient title, altho' another 


biſhop ordained ſuch perion. 74. 
3. By a conſtitution of O/o, it is thus enjoined : Seeing it is dangerous T 
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and illiterate; we do decree, that before the contferring of orders by the 
biſhop, ſtrict ſearch and inquiry be made ot all theſe things. Aten 16. 

And by a conſtitution of archbiſhop Reynolds; no ſimoniac, homicide, 
perion excommunicate, ulurer, ſacrilegious perion, incendiary, or taltificr. 
nor any other having canonical impediment, ſhall be admitted into holy or- 
ders. Lind. 33. 


Canonical impediment] As, ſuppoſe, of bigamy; or any other which pro- 
ceeds rather from defect than crime. id. | 

And by ſeveral conſtitutions of Edmund archbiſhop, the following in! 
peciments and offences are declared to be cauſes of ſuſpenſion from or 
ders received, and conſequently ſo far forth arc objections likewite, 
known beforchand, againſt being ordained at all; viz. 

They who are born of not lawful matrimony, and have been ordaine«! 
without diſpenſation ; ſhall be ſupended from the execution of their of- 
fice, till they obtain a diſpenſation : 

They who have taken holy orders, in the conſcience of any mortal fin, 
or for temporal gain only; ſhall not execute their office, till they hall 
have been expiated from the like ſin by the ſacrament of penance : 


Again; all who appear to have contracted irregularity in the taking 
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of orders, or before or after, unleſs diſpenſed withal by thole who have 


power to diſpenſe with the ſame; ſhall be ſuſpended from the execution 
of their office, until they ſhall have lawful diſpenſations : By irregulars as 
to the premiſies, we underſtand homicides, advocates in cauſes of blood, 
ſimoniſts, makers of ſimoniacal contracts; and who being infected with 
the contagion, have knowingly taken orders from hereticks, ſchiſmiaticke, 
or perions excommunicated by name. 
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Alſo bigamiſts, huſbands of lewd women, violaters of virgins conſe- 
trated to god, perſons excommunicate, and perſons having taken ord: 
ſurreptitiouſly, ſorcerers, burners of churches, and if there be any oth 
of the like kind. 

And he who did examine the parties, was to inquire into all theſe pa; 
ticulars. Lind. 26. ; 

But this is not now required; but all the fame, ſo far as they do cor 
cern a man's capacity, learning, piety, and virtue, are included in the 
following directions in the preface to the form of ordaining deacon:. 
which is in ſome degree an inJargement of the foregoing reſtrictions 
VIZ. 

08 biſnop knowing, either by hin ifclf, or by ſufficient teſtimom 

perſon 0 be a man of virtuous converſation, and without crime 
wh after examination ant trial, finding him. learned in the latin tongue, 
and ſü facientyy inſtructed dein holy ert u ks may admit him a deacon. 

And by Can. 3a. the ay on is this: No biſhop ſhall admit any per 
{on into ſacred orders, except he hach taken ſome degree of ſchool in 
tither of the two Rb er" or at the leaſt, except he be able 10 
yield an account of his faith in latin according to the thirty nine 
articles. 

And with reſpect unto prigff's ordeis in particular, it is thus directed by 
che ſtatute of the 13 El. c. 12. None Hh be mace miniſter, unleſs it 4, 
pear to the biſhop that be 1s of honeſt life, and profeſjeth the doctrine expr 15 4 
g the thirty nine articles; nor unlejs he be able to anſwer, and render to . 
ordinary an account of His forth in latin, according to the faid articles, cr 
how (pericl gift or at bility to be a preacher. 

So that if theſe rc quiſites be obſcrved, thoſe others are not now req!!!- 

ed, further than they do fall in with theſe. 

And the or dinary way by which all this muſt 2ppear to. the biſhep, 
muſt be by a written teſtimonial z concerning which it is directed by 
Can. 2.4. at reſaid, wich reſpect both unto deacon's and prieft's ord: 
that no ithop ſhall admit any perſon into ſacred orders, exccht he {þ; l 
their exhibit Tetters teftimonicl of his good life and converſation, under the f"3) 
of ſome college of Cambridge cr Oxford, where before he remaincd, er f 
the or four grave aui ies, together ewith the ſubſcription aud teſtinieuy «| 
biber Ceatbli e per laue, who heave known his life æud behaviour for tht ſpace uf 
tree Nears. nei befere. 

And with reſpect unto pricft's orders in particular, it is enacted by the 
1 d ſtet te of the 13 EL c. 12. that none ſhall be made miniſter, 

F he ft 5 ering to the biſpop of thet dioce fe, from men knewwn lo the bifl 'P 
19 * 6 . few. id religion, a teftimonicl beth of his huneft life, and of lis profej- 
fair ine deine expreſſed : in the thirty nine articles. _ 

Some cf the canons abroad do further require, that yroclamation be 
thrice mae in the pariſh church where the perion who.oftereth himſelf to 
1 ordained inhabiteth, in order to know the impediments if any be; 
Which the miniſter of ſuch pariſh: 1s to certify to the biſhop or his official: 


Porucueasly, the council ot Trent requires this, and that it be done by tho 
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command of the biſhop, upon ſignification made to him, a month 


before, of the name of the perſon who deſires to be ordained : Not 
unlike to which is this clauſe in the articles of queen Elizabeth pub- 
liſhed in the year 1564, viz. © againſt the day of giving oiders ap- 
&« pointed, the biſhop ſhall give open monitions to all men, to except 
« goain{t ſuch as they know, not to be worthy, either for life or conver- 
« ſation.“ Gib. 147. Mae 

Agreeable unto which are archbithop Jake's directions to the biſhop: 
of his province in the ycar 1 716, ſubjoined at the end of this title, Which 
altho' they have not the authority of a /2w properly to called, yet ſince 
it is ſaid to be diſcretionary in the biſhop whom he will admit to the or- 
der of prieſt or deacon, and that he is not obliged to give any rcaſon for 
his refuſal (1 Szill. 334. Jobnſ. 46. Hood b. 1. c. 3.) this implicth, that 
he may inſiſt upon what previous terms of qualification he ſhall think 
proper, confiitent with law and right. And by the ſtatute, rubrick, and 
canon aforegoing, he is not required, but permitted only, to admit per— 
ſons ſo and ſo qualified; and prohibited to admit any without, but not 
injoined to admit any perſons altho' they have ſuch and ſuch quali 
fications. 

4. By Can. 33. The biſhop, before he admit any perſon to 
ders, ſhall diligently examine him, in the preſence of thoſe minitters 
that ſhall aſſiſt him at the impoſition of hands; and if the biſhop have 
any lawful impediment, he ſhall cauſe the laid miniſters carefully to exa- 
mine every ſuch perſon ſo to be ordered. And if any biſhop or ſuffra— 

an ſhall admit any to facred orders who is not ſo examined, and quali- 
Fe as before we have ordained [ig. in Can. 34]; the archbiſhop of 
his province having notice thereof, and being afliſted therein by one bi— 
ſhop, ſhall ſuſpend the ſaid biſhop or ſuffragan fo offending, from making 
either deacons or prieſts for the {pace of two years. 

Of common right, this examination pertaineth to the archdeacon, faith. 
Linduood; and ſo ſaith the canon law, in which this is laid down, as one 
branch of the archidiaconal office. Which thing is alſo ſuppoſed in our 
own form of ordination, both of prieſts and deacons, where the archdtu 
con's office is to preſent the perſons that are apt and meet. G72. 1.47. 

und for the regular method of examination, we are referred by T. 
W%, to the canon upon that head, inſerted in the body of the canon 
aw; viz, When the bithop intends to hold an ordination, all who arc 
deſirous to be admitted into the miniſtry, are to appear on the tourth 
day before the ordination ; and then the biſhop ſhall appoint ſome of the 
prieſts attending him, and others {killed in the divine law, and exercifed 
in the eccleſiaſtical ſanctions, who ſhall diligently examine the life, age, 


and title of the perſons to be ordaincd; at what place they had their 


education; whether they be well learned; wurther they be inſtructed in 
the law of god. And they ſhall be diligently examined for three days 


| !ceflively ; and fo on the faturday, they who are approved, ſhall be 
pretented to the biſhop. Gib/. 147. x | 
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By a confiication of archbiſhop Reynolds: Perſons of religion 
not be eee, by any but their own biſhop, without letters dimifl On 
of the ſaid biſhop z or, in his abſence, of his vicar general. Lind. 32. 

And by Can. 34. No biftiop ſhall henceforth admit any perſon into [. 
cred orders, which is not of his own dioceſe, except he be either fn 
the univer/ities of this realm, or except he ſhall bring letters dimith 
from the biſhop of whole diocele he is. 


Of ene of the unit erfitics] That is, a member of ſome college, fo as thy 
he may be ordained ad litulum collegii ſur. Grey. 45. 

In the ancient acts of ordination. the fellows of New college, St. Mar, 
Winton, and King's college in Cambridge, are mentioned, as poſſoeſſ. 
of a ſpecial privilege rom the pope, to be ordained by what biſhops the; 
pleaſed, and they are {aid to be ſufficienter dimiſſi, in virtue of that privi 
lege, and withour . dimiſſory. But it doth not appear by our bock 
that this was then that general right of all colleges in the two univerſit 
ro winch they are intitled by virtue of this canon. Cibſ. 142. 

And by a conſtitution of Richard Wetherſhed, archbiſhop of Cant: 
bury A biſh 0 ordaining one of another dioceſe, without ſpecial licer: 
of the biſhop of that dioceſe, ſhall be Tuſpen nded from the en 
that order to which he ſhall ordain EY ſuch perſon, until he ſhall |] 
made a proper ſatisfaction. Lind. 3 

And by Can. 35. If any biſhop or ſufiragan ſhall admit any to {: 
cred orders, who is not ſo qualified — before we have ordaine 
the archbiſhop of his province, having notice thereof, and being aſliſlc. 
thercin by one biſhop, ſhall ſuſpend the ſaid biſhop or ſuffragan ſo ollen i 
ing, from making either deacons or prieſts, for the ſpace of two hi 
(ard by the ancient canon law, from granting letters dimiſſory to 
perſons of his dioceſe who are to be ordained. Gif. 143.) 

And they who ſhall be promoted to holy orders, by other than the. 
OWN biſhop, without licence of their own biſhop, ſhall be ſuſpen 
from the exerciſe of ſuch order, until they ſhall obtain a diſpenſation. 
Edm. Lindw. 26. 

zut a diſpenſation in ſuch caſe by their own biſhop ſhall be ſufficie 
who may ratify ſuch ordination. Lindw. 2 C. 

4 Mo in our ecclefiaſtical records, we find ſeveral perſons diſpenſe d With. 
in form, for obtaining orders without ſuch letters, as a great irre . | 
ty; winch was looked upon as needtul for the ratification of the order it 
ceived, G e. 142. 

The ar chbiſhep, as metropolitan, may not grant letters dimiſiory ; Ou! 
this is to be underſtood with an exception to the time of his metropo! 
tical viſitation of any dioceſes, during which he may both grant lei! 

dimiſſory, and ordain the clergy of the dioceſe viſited. Gi. 143. 

So neither the archdeacon, nor official, may grant letters dimiſſory. Con . 
cerning the archdeacon, the canon law 15 expreſs : And as to the fcc 
they Ire excluded by the fame conſtitution that excludes the die aps | 
and the ancient gloſs, {pcaking of officials, favs, Altho' it cannot be 


* d 


— Des 


| fn 


' 
| Horm 


2 
} S& Þ 


to i; 
ned; 
17] ſites 
fend p 


„Cal ' 
"0 th 


taken from the body of the canon law. 


Oꝛdination. 


nied that they have ordinary juriſdiction, yet recourſe is not to be had to 
them in every thing, — for they cannot grant letters nenne for 
orders. Gib/. 143. 

During the vacancy of any ſee; the right of granting letters dimiſiory. 
within that ſee, reſts in the guardian of the ſpiritualties; and, in confe- 
quence, the right of ordaining alſo, where ſuch guardian 1s of the epit- 
copal order. G1d/. 143. 

A biſhop being in parts remote; he who is fpecially conſtituted vicar 
general for that time, hath power to grant letters dimiſſory; and the 
reaton is, becauſe during that time the whole epiſcopal juriſdiction is 
veſted in him: as it is alſo in perſons who enjoy juriſdictions entirely 
exempt from the biſhop, and who therefore may likewiſe grant then. 
Gibſ. 143. 

The perſons to who letters dimiſſory may be granted by any biſhop, 
are either ſuch who were born in the dioceſe, or are promoted in it, oi 
are reſident in it. This appears from Lindwood, in his commentary upon 
the foregoiſg conſtitution of archbiſhop Reynoid Whoſe oblervation is 
But altho' this is laid down 
disjunctively, ſo as letters dimiſſory granted in any of the three cafes will 
be good; yet it appears in practice, "that herctofore they were judged to 
come more properly from the biſhop in whoſe dioceſe he was promoted, 
or in which his title lay. And the reaſon was, becauſe the biſhop in 
whoſe dioceſe the perſon was born, or had long dwelt, is pretumed to 
have the beſt opportunity of knowing the converſation of the perſon to be 
ordained. Gib/. 143. 

The fitneſs of the perſons to be ordained (as to life, learning, title, 
and the like) ought to appear, before the granting of letters dimiſſor y. 
This is ſuppoſed (as to converſation at leaſt) in what hath been ſaid be- 
fore; and as to the title, it was not only inquired into by the biſhop 
granting the letters, but frequently remained with him; of which ſpec al 
notice was taken in the body of ſuch letters. And the biſhop wi 

grants the letters dimiſſory is to make this inquiry, and not the bilbon 
to whom ſuch letters arc tranſmitted ; for he is to preſume that the pear. 
ſons recommended to him are fit and ſufficient. G5 . 144. | 

Letters dimiſfory may be granted at once to al! orders, and directed to 
any catholick biſhop at large. And this hath been the practice in che. 
church of England, both before and fince the reformation ; as appears by 
Innumerable inſtances s, in the acts of ordination, of [iter dimiſſorice ad om- 
nes; and by the forms of the letters dimiſſory (whether ad ommes or not) 
which are directed in that general ſtyle. But other churches, to prevent 
the inconveniences of this practice (eſpecially where ſuch letters are 


granted without previgus examination), have expreſsly forbid them both, 
10). 144. : 
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V. Of oaths and ſubſcriptions previous to the ordination, 


By the 1 El. c. 1. and 1 W. c. 8. Every perſon tnking orders, (+: 
fore ho ſpall receive or take any ſiteb orders, fall lake the ooths %f je. 
C414 Juf 2485 before the erdinar V O, C0077 e 

2. And by the 13 El. c. 12. None ſpoll-b titted to the erder of dla. 
Celts 7.1 nini; unleſs Le Ladd. 7, tut, cribè to Ty 2 thi LY ime arlicles, 1. GY 

And by Can. 36. No perion it all he received into tne miniſtry, cx. 
cept he th all firſt iubſeribe to the ic articles fol wing. 

(1) That the king s majeſty, under god, is the only lupreme governs! 
of this realm, and of all other his highnel:": 5 dominions and FORT, a: 
well in all {piricual or eccleſiaſtical things or. caules, as temporal; anc 
that no foreign prince, perſon, prelate, late, or potentate nath, or ough 
to have any Juriſdiction, power, ſuperiority, preheminence or authority, 
eccleſiaſtical or ſpiritual, within his majeſty's ſaid realms, dominions, and 
countries. 

(2) That the book of common prayer, and of ordering of biſhops, 
prie ſts, and deacons, containeth in it nothing contrary to the word ot 
god, and that it may lawfully be uſed, and that he himſelf will uſe the 
torm in the ſaid book preſcribed. 1 in publick prayer, and adminiſtration of 
the ſacraments, and none other, 

) That he alloweth the book of articles of religion agreed upon by 
he, arc hbiſhops and biſhops of both provinces, and the whole clergy, in 
the convocation holden at London, in the year of our lor god one thouſand 
nve hundred ſixty and two; and that he acknowledgerh all and every the 
articles therein contained, being in number nine and thirty, beſides the 
ratification, to be agreeable to the word of god. 

Which ſubſcription, as it ſeemeth by the ſame and the following canon, 
muſt be before the biſhop himſell. 

And for the n of all ambigulties, ſuch perſon ſhall ſubſcribe 
his form and order of words, ſetting down both his chriftian and fir- 
name, viz. I N. N. do willinely and ex animo ſublcribe to theſe three 
© articles, above mentioned, and to all things that are contained in them.” 
Lan. 36. 

And it any biſhop ſhall ordain any, except he ſhail firſt have fo ſub- 
teribed; he ſhall be ſuſpended from giving of orders for the ſpace ©: 
twelve months. Can. 36. 


VI. Ferm and iduner of ordaining deacons. 

. The ordination (as well of deacons as of miniſters) Mall be perform- 
cd. in the time of divine fervice, in the prel ence not only of the arch- 
dcacon, but of the dean and two prebendaries at the leaſt, or (if they 

all ha ppen by any lawrul cauſe to be let or hindred) in the preſence of 
four other grave perſons, being maſters of arts at the Jealt, and allowed 
tor publick preachers. Can. 1. 


And 
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And by the ſtatute of the 21 H. 8. c. 14. for pluralities; it is alledg- 
ed as one reaſon why a biſhop may retain lix chaplains, becauſe he muit 
occupy ſix chaplains at the giving of orders. / 24. 

However, in practice, a leis number than is required either by the ſaid 
ſtatute or by the aforeſaid canon, is foeinzrimes admitted; and this (as it 
is ſaid) by virtue of the rubrick in the office of ordination, which direc- 
eth that the biſhop with he pricſis prejeat fuail lay their bands upon the 


Pet's 


ſons to be oraained implying, as is ſuppoſed, that if there are but two 


of parliament of the 13 & 14 C. 2. But the words do not feem ſo much 
to be reſtrictive of the number before required, as directory what that 
number as by law before required in this reſpect ſhall do. 

2. And ar the time of ordination, the biſhop ſhall ſay unto the people, 
Brethren, if there be any of you, who knoweth any impediment, or no- 
table crime, in any of theſe perſons preſented to be ordered deacons, for 
the which he oughr not to be admitted to that office; let him come forth 
in the name of god, and ſhew what the crime or impediment is. Form of 
Cramation. 

And it any great crime or impediment be objected, the biſhop ſhall 
ſurceaſe from ordering that perion, until ſuch time as the party accuſed 
Mall be found clear of that crime. f. 

3. And before the golpel, the bithop fitting in his chair, ſhall cauſe 
the ſaid oaths of allegiance and ſupremacy to be (again) miniftred unto 
every of them that are to be ordered. Form of ordin. 1 M. c. 8. 

4. Then the biſhop, laying his hands ſeverally upon the head of every 
one of them, humbly kneeling before him, ſhall ſay, Take thou au— 
*© thority to execute the office of a deacon in the church of god com- 
* mitted unto thee; in the name of the father, and of the ton, and of 
e“ the holy ghoſt. - Amen.” 

Then ſhall the biſhop deliver to every one of them the new teſtament, 
ſaying, © Take thou authority to read the goſpel in the church of god. 
** and to preach the fame, if thou be thereto licenſed by the biſhop him- 
< ſelf.” Form of ordin. 

g. Finally, it muſt be declared unto the deacon, that he muſt continue 
n that office of a deacon the ſpace of a whole year (except for reaſon-— 
able cauſes it ſhall otherwiſe ſeem good unto the biſhop), to the intent 
he may be perfect, and well expert in the things appertaining to the ec- 
cleſiaſtical adminiſtration; in executing whereot, if he be found faithful 
and diligent, he may be admitted by his dioceſan to the order of prieit- 


1 C 1 
hood. Form 5 ur din. 


prieſts preſent, it ſufficeth by this rubrick, which is eftabliſhed by the act 


VII. Form and manner ef ordainng priefts, 


1. Cau. 32. The office of a deacon being a ſtep or degree to the mi- 
niſtry, according to the judgment of the ancient fathers and the practice 
ot rhe primitive church, we do ordain and appoint, that hercazrer no 
biſhop ſhall make any perion. of what qualities or gifts ſocver, a deacon 
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and a miniſter both together upon one day; but the order in that behalf 


preſcribed, in the book of making and conſecrating biſhops prieſts and 


deacons, be ſtrictly obſerved. Not that always every deacon ſhould be 


kept from the miniſtry for a whole year, when the biſhop ſhall find good 


cauſe to the contrary ; but that there being now four times appointed in 
every year for the ordination of deacons and miniſters, there may ever be 


{me time of trial of their behaviour in the office of deacon, before they 
be admitted to the order of prieſthood. 

2. At the time of ordination, the biſhop fhall ſay unto the people ; 
Good people theſe are they whom we purpoſe, god willing, to re- 
ceive this day unto the holy office of prieſthood : for after due examina- 
tion, we find not to the contrary but that they be lawfully called to 
their function and miniſtry, and that they be perſons meet for the ſame. 
But yet if there be any of you, who knoweth any impedunent, or notable 
crime in any of them, for the which he oughr nor to be received into 
this holy miniſtry, let him come forth in the name of god, and ſhew what 
the crime or impediment is. 

And if any great crime or impediment be objected, the biſhop ſhall 
ſurcraſe from ordering that perſon, until ſuch time as the party accuſed. 
{hall be found clear of that crime. Form of ordin. 

3. Then the biſhop, ſitting in his chair, ſhall miniſter to every one of 
them the oaths aforclaid of allegiance and ſupremacy. id. 1FF. c. 8. 

4. Then the biſhop, with the prieſts preſent, ſhall lay their hands ſeve- 
rally upon the head of every one that receiveth the order of prieſthood ; 
the receivers humbly kneclng upon their knees, and the bithop ſaying, 
«© Receive the holy ghoſt for the office and work of a prieſt in the church 
of god, now committed unto thee by the impoſition of our hands: 
Whote ſins thou doſt forgive, they are forgiven ; and whoſe ſins thou 
doſt retain, they are retained. And he thou a faithful diſpenſer of the 
word of god, and of his holy ſacraments : In the name of the father, 
and of the fon, and of the holy ghoſt.” 

Then the. bilhop ſhall deliver to every one of them kneeling, the 


ce 
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bible into his hand, ſaying, „Take thou authority to preach the word 
Ying P | 


« of god, and to miniſter the holy ſacraments in the congregation, where 


„thou {halt be lawfully appointed thereunto.” 

IWith the priefls preſent] By Can. 35. They who aſſiſt the biſhop in lay- 
ing on of hands, ſhall be of the cathedral church, if they may be con- 
vemently had, or other ſufficient preachers of the ſame dioceſe, to the 
number of three at the leaſt. 


VIII. Hes fer ordination. 


1. By a conſtitution of archbiſhop Strazferd : For any letters of orders, 
the biſhops clerks or ſecretaries ſhall not receive above 6d; and for the 
{ſealing of ſuch letters, or to the marſpals of the biſbop's houſe for admit- 
tance, to poriers, beſuzrine, or ſhavers, nothing ſhall be paid: on pain 


or 
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of rendring double within a month; and for default thereof, the offen- 


der, if he is a clerk beneficed, ſhall be ſuſpended from his office and bene- 


fice; if he is not beneficed, or a lay perſon, he ſhall be prohibited from 
the entrance of the church till he comply. Lind. 222. 


Marſhals] They who govern the yall and inner Parts of the houſc 
Lind. 222. 


Hoſtiaries] Lindwood underſtandeth this word to ſignify the fame a- 
etiaries, or perſons appointed to keep the doors, and the word 7anitcres 
(porters) next aforegoing to ſignify thoſe who Keep the gates; whereas, 
more properly, it ſeemeth that janitores (or porters) doth expreſs both ot 
theſe; and that the word hoftiarij (as Dr. Gibſon obſerveth} doth denots? 
thoſe perſons who prepared the %: for there is in the Roman pontifical 
z-rubrick in the ordination of prieſts, that the biſhop ſhall deliver to th 

perſon to be ordained, the cup with wine and water, and the paten lai 
Sa it with the hoſt, the biſhop ſaying unto him, Take thou authority 
to offer ſacrifice to god, and to celebrate maſs as well for the living as for 
the dead, in the name of god. G78}. 153. 


Shavers] Whoſe office was, to ſhave the crowns of perſons to be or- 
— Lindo. 222. 

And by Can. 135. No fee or money ſhall be received either by the 
ar chbiſhop or any biſhop or ſutiragan, cither directly or indirectly, for 
admitting any perſon into facred orders; nor ſhall any other perlon Gt 
perſons under the ſaid archbiſhop bithop or ſuffragan, for parchment, 
writing, wax, ſealing, or any ether reſpett therennto appertaining, take anove 
10h :; under ſuch pains as are already by law preſcribed. 


Or any other reſpect thereunto eppertaining above 10/9. | It is not 
lawful, faith John de. Athor, to give any thing. to the notary pertor ming 
the duty of his office in the act of ordination ; nevertheless he ſay ys, it 18 
otherwiſe as to that notary or regiſter who writes letters reftimmontal fo! 
thoſe that are ordained, for his jull ſalary, or ſomewhat more for his ex- 
arenen trouble; altho* this may more ſecurely be given voluntarily, 
without a en compact. Otbo. De ſcrutin. ordin. V. Scripture. 
And ſome of the modern conſtitutions abroad agreeing to the re: 
ſonableneſs of this, have by way of reſtraint upon the o. klicer, fixed t 
1 


fet of writing and the ee particula: 8. in like manner as this canon ar- 


the foregoing conſtitution of archbiſhop Stratford have done in our 
church. For the lerters teſtimonial of ordination are no part of the ordi— 
natton, but only taken afterwards for tlie ſecurity of tlie perſon ordain- 


ed; and therefore the ſame John de Alban. in the place zbovementicned 


lays, It 1s ſafe ( (not, weceſſery) for the perſons or dained, to have with then: 
the ſaid writing or letters teſtimonial of ordination, under the 8 8 
cal, containing the names of the perſon orcaining and of the perion ot. 

dained, and the taking of ſuch orders, and the time _ place cf ordina- 
tion, and the like. 22 154. 
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IX. Simoniacal promotion to orders, 


By the 31 EI. c. 6. F any perſon ſhall receive or take any money fre re- 
ward or any other profit directly or indirectly, or fhall take any promiſe agree 
ment covenant bond or other aſſurance to receive or have any money fee rewar 
or any other profit dire#ly or indirectiy, either to himſelf or to any other ef -. 
Friends, (all ordinary and lawful fees oniy excepted,) for or to procure th- 
ordaining or making of any miniſter, or giving of any orders, or licence 46 
preach , he ſhall forfeit 401. and the perſon ſo corruptly ordained 101. and 29 
at any time within ſcven years next after ſuch corrupt entring into the miniſt; y 
or receiving of orders, he ſhall accept any venefice or promotion eccleft aſtical, 
the ſame ſhall be void immediately upon his induction inveſiiture or inſtallation, 
and the patron ſpall preſent or collate or diſpoſe of the ſame as if he were 


dead one moiety of which forfeitures to be to the king, and the other to him 
that ſhall ſue. ſ. 10. 


X. General office of aeacons. 


Ii eee to the office of a deacon, in the church where he ſhall 1? 
appointed to ſerve, to Mat the prieft in divine ſervice, end ſpecially when he 
mmiſtreth the holy communion, and to help him in the diſtribution thereof, and 
% read holy ſcriptures, end homilies in the church z and to inflrutt the youth in 
the catechiſm ; in the abſence ef the prieſt to baptize infants, and to preach if 
he be licenſed thereto by the biſhop himſelf: And furthermore it is his office, 
where proviſion is ſo made, to ſearch for the fick poor and impotent people of 
the pariſh, and to intimate their eftates names nnd places where they dwell, 
unto the curate ; that by his exhortation they may be relieved with the alms of 
the pariſhioners or others. Rubr. in the form of ordin. 


To offiſt the pricfi in divine ſervice] Anciently, he officiated under the 
prefbyter, in ſaying reſponſes, and repeating the confeſſion, the creed, 
and the lord's prayer after him, and in ſuch other duties of the church as 
now properly belong to our pariſh clerks; who were heretofore real clerks, 
attending the pariſh pric{t in thoſe inferior offices. Gi. 150. 


And ſpecially when he miniſtreth the bly communien] But by the 13 & 14 
C. 2. c. 4. No perſon ſhall preſume to conjecrate the ſacrament of the lord's 
ſupper, before ſuch time as he ſhall be ordained prieſt; on pain of 100]. 
half to the king, and half to be equally divided between the poor of the 
pariſh where the offence ſhall be committed and him who ſhall ſue in 
any of his majeſty's courts of record; and to be diſabled from being 
admitted to the order of priett for one whole year then next following, 


J. 14. 


But this not to extend to foreigners or aliens of the foreign re formed 
churches allowed by the king. / 15. 


Alſo, by the act of toleration, this ſnall not extend to qualified pro- 
teſtaut diſſeruing rniniſters, 


And 6 


Oꝛdination. 
And to read the boly ſcriptures] This power is expreſsly given to him in 
the act of ordination before mentioned. 


To ſearch for the fick, poor, and impotent] This is the moſt ancient duty 
of a-deacon, and the immediate cauſe of the inſtitution of the order, 
This rule was made in England while the poor ſubſiſted wholly by vo- 
luntary charities, and betore the ſettlement of rates or other fixed and 
certain proviſions ; purſuant to which proviſion, our laws have devolved 
that care upon the churchwardens and overſeers of the poor; which laſt 
office was created on purpoſe for that end. G?2/. 150. | 


And to intimate their eſtates, names, and places where they dwell, unto the 
curate] That is, to the rector or vicar, who hath the cre of ſouls. 

And here it is obvious to remark the ambiguity of the word curate, as 
was before obſerved of the word miniſter : ſometimes it expreſſeth the per- 
ſon, whether prieſt or deacon, who officiateth under the rector or vicar, 
employed by him as his aſſiſtant, or to ſupply the place in his abſence ; 
ſometimes it denoteth the perſon officiating in general, whether he be rec- 
tor, vicar, or aſſiſtant curate, or whoſoever performeth the ſervice for 
that time; ſometimes it denoteth excluſively (as in this place) the rector, 
vicar, or perſon beneficed, who hath cram animarum. 


So far the office of a deacon is to be collected from the rubrick in th 
orm of ordination, and from the form it ſelf. And foraſmuch as he 1s 
hereby permitted to baptize, to catechize, to preach, to aſſiſt in the ad- 
miniſtration of the lord's ſupper ; ſo alſo by parity of reaſon he hath uſed 
to ſolemnize matrimony, and to bury the dead. Va. c. 14. 

And in general it ſeemeth, that he may perform all the other offices in 
the liturgy, which a prieit can do, except only conſecrating the facra- 
ment of the lord's ſupper (as hath been ſaid), and except allo the pro- 
nouncing of the abſelution. 

indeed it is not clear from the rubrick in the book of common prayer; 
whether, or how far, a deacon is prohibited thereby to pronounce the 
abiolution. For altho' it is there directed, that the ſame ſhall be pro- 
nounced by the prieft alone; yer the word [alone] in that place ſeemeth 
only to intend, that the people ſhall not pronounce the abſolution after 
the prieſt, as they did the confeſſion juſt before: and the word pr, 
throughout the rubrick, doth not ſeen; to be generally appropriated to a 
perion in prieſt's orders only; on the contrary, almoſt immediately after 
it is directed, that the prieſt hall ſay the gloria patri, and then afterwards 
that the prieſt ſhall ſay the ſuffrages after the lord's prayer (which, by 
tie way, in; moſt of the occaſional offices are called by miſtake the ſut- 
trages after the creed, or the ſuffrages next after the creed), and it is not 
luppofed that theſe expreſſions are to be underitood of the prieft alone, 
excluhve of a deacen who may happen to perform the ſervice. And here 


allo we may obſerve the ambiguous ſignification of the word prieft, as 


detore was obſcrved of the words miniſter and curate : ſometimes it is un- 
1 ; derſtood 
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derſtood to ſignity a perion in prieſt's orders only; at other times, and 
eſpecially in the rubrick, it is uſed to ſignify the perſon officiating whether 
he be in prieſt's or only in deacon's orders: and in general, the werds 
prieft, miniſter, and curate ſeem indiſcruninately to be applied throughour 
the liturgy, to denote that clergyman who is officiating, whether he be 
rector, vicar, aſſiſtant curate, prieſt, or deacon. 

But the argument to evince that the prieſt only, and not a deacon, 
hath power to pronounce the abſolution, ſeemeth moſt evidently to b- 
deduced from the acts of ordination before mentioned. To the deacs:. 
it is ſaid; “ Take thou authority to read the goſpel, and to preach :” 
To the prieft, it is ſaid, Receive the holy ghoſt W hoſe fin: 
thou doſt forgive, they are forgiven; and Whoſe ſins thou doſt retain, 
they are retained.” 

Moreover; until a perſon is admitted to the qrder of prieſthood, h 
not capable of any benefice or eccleſiaſtical promotion. Gig. 146. 

And by the ſtatute of the 13 & 14 C. 2. c. 4. no perſon ſhall be 
capable to be admitted to any parſonage vicarage benefice or other © 
cleſiaſtical promotion or dignity, before he be ordained prieſt ; on pain of 
1901. half to the king, and half to be equally divided between the pov: 
and the informer. /. 14. 

Neither is a perſon that is merely a layman, or that is only a deacon, 
capable of a doxative : for altho' that he who hath a denative may come 
into the ſame by lay donation, and not by admiſſion and inſtitution ; y* 
his function is ſpiritual. 1 Iaft. 344. 

So that he who is no more than a deacon, can only uſe his orders ei- 
ther as a chaplain to ſome family, or as a curate to ſome prieſt, or as 4 
lecturer without title: for the prebendaries of ſome prebends in cathe- 
dral and collegiate churches, are to read lectures there, by the appoint- 


N 


ment of the founders thereof, and may from thence be called lecturers ; 


but theſe places are of the number of eccleſiaſtical promotions, to which 
the incumbents are admitted by collation or inſtitution, of which a den 
con as aforeſaid is not therefore capable; yet the king's profeſſor of the 
law within the univerſity of Oxford, may have and hold the prebend oi 
Shipton within the cathedra<thurch of Sarum, united and annexed to the 
place of the ſame king's profeſſor for the time being, altho* that the 


ſaid profeſſor be but a layman. Watf. c. 14. 13& 14C. 2. c. 4. [.29: 


XI. General effice of prięſts. 


A prieſt by his ordination recciveth authority to preach the word ot 


god, and to conſecrate and adminiſter the holy communion, in the co 
gregation where he ſhall be lawfully appointed thereunto. 


Yet notwithſtanding, by Can. 36. he may not preach without a licence 
either of the archbiſhop, or of the biſhop of the dioceſe, where he. 13 
placed, under their hands and ſeals, or of one of the two univerſities un- 


Jer their ſeals likcwiſe. . 
But 
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But a licence by the biſhop of any dioceſe 1s luflicient, althio' it be 
only to preach within his dioceſe; the ſtatute not requiring any licence by 


the biſhop of the dioceſe where the church is. Halſ. c. 14. 


Dr. Watſon ſays, that if a perſon, who 18 a mere layman, be admitte 


and inſtituted to a benefice with cure, and doth adminiſter the tacramen 


marry, and the like; theſe, and all other ſpiritual acts performed by bin 
during the time he continues parſon in fact, are good; fo that the perſiins 
baptized by him are not to be re- baptized, nor perſons married by hin 


to be married again, to ſatisfy the law. . Watſ. c. 14. Cro. El. 775 


XII. Exhibitins letters of orders 


Lal 137: Every parfon, vicar. and curate, fhall at the binonp'+ 
feſt viſitation; or at the next Vine en after his aint fon, ſThew and ex 


hibit unto bim his letters of orders, to be by Ten either ailowed; or 
there be juſt cauſe) diſallowed and reſcctect; and being by hitn ap Prove 


* 


1 


to be ſigned by the regiſter; the whole fees for v Inch, to be paid bu: 


once in the whole time of every biſhop, and afterwards but half th: 


_ ES 


ue. No curate ſhall be admitted to offciate. in another dioce te. 


unless he bring with lum his letters of orders. 


2 5 39. No biſhop ſhall inſtitute any to a benefice, Who hath begun 
oj 


ordained by any other bilhop, except he firſt ſhew unto lum his 
of orders. 
4. By the 4 H. 7. c. 13. If any perſon at the fecond time 


. 
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his Clergy, becauſe he is within orders, hath not there ready his letters o. 


> 


orders, or a certificate of his ordinary witneſſing the {ame z the fa 
atore whom he is arraigned, d, ſhall give him a day to bring in his fat 


ters or certiſica te; a1 nd it het fail in fo doing, he hall loſe the benelit cf 


luis clergy, as he ſhall do that is without orders. 


XIII. Archbi/t V Wake's direftions ts the biſhops of bis prevince, nh 


Fe tien 70 orders. 


85 is judged proper here to ſubjoin archbiſhop Far-"s letter to the 


3 


biihcps of the province of Caaterbuty, dated June 3. 1716. Which a! 
1 Concerne ch Cther nlatters belt 3 those $3} r TAN H. vet ned 


conterring of argers appeareth to hi the: | Principal regard thereof it fe 

lt to inlert the fame intire in this place; and to re er ih id here 2 
from thoſe IE titles, unto Wh zen it hy tit Joinc-relation, 

us to its authori: 15 it is certain (as hath DF oblecyed before that 
in it felt It hath not the force of law, nor is it ſo Intended, or to be 
any.Þ ding obligation to rhe chürchi, Farencr than tne archbiſliops an 
Pihops from time to time ſhall judge XC tent; I mean, as to tho 
Ats 5 it Which ot bats Concern Watters at 3 A Nati lert nc lelinite 
ac diſcretio onary in the archbiliops and | bit hops. Other parts chereof a 


1 
i 


Only! 1! forcements OL ""Wilat Was CINE lav Oft Fr Chi 


7 i 17: 
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2 


— 


rech before; 5 thor, 


12 


pave pirfoncily knows the lie and bebavicur of the peiſon tor the time by thent 
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without doubt, are of perpetual obligation; not by the authority of theſe 
injunctions, but by virtue of the laws upon which they are founded. 


My very good lord, 
Being by the eee of god called to the metropolirical fee of 


1 g d ti 1 * | bn » ws 1 0 i * + 
Li1l5 [12 Ovin 5 } Cu, 28 N 17 -vinbent on nile to e onſult as mat! y 
ny Been nie Dilber 8 Of the fame Province, as were nere met og cliet 

5 n 3 Y my et * . 1 P a n THY TT TATY »Y= E EPEY 

during oy ic Mon of parhament. in what manner we might be tem pio) 
1 . 221. 128 , , ES 

that authority Which % ecclgfaſtical lass not in Pers, and the cuſtoin and 
ws of this real, have velieg in us, tor the konour of god. and for the 
os tr Wy £ # % EEC EET p 4 * 808 5 Li 
etlification Ot his het committed to our ee 10 upon terious 


coniideration of this matter, we all of us agreed in the ſame opinion, 
that we ſhould, by the bleſſing of god upon our honeſt endeavours, 1 
lome meaſure promote theſe 00d ends, by taking care (as much as in us 
lieth) that no unworthy perſons might hereafter be admitted into the ſa- 
cred miniſtry of the church; nor any be allowed to ſerve as curates, but 

_— ſhould appear to be duly qualified for ſuch an employ ; and that 
a tl who officiated in the room of any abſent miniſters, ſhould reſide upon 
the cures which they undertook to ſupply; and be aſcertained of a ſui. 


able recompence for their labours. 


In purſuance of thoſe reſolutions, to which we unanimouſly agreed, I 
go now very earneſtly recommend to you; 

I) That yer require of every perſon who deſires to be admitted to holy oi. 
drs, that be Ani to you bis name and Ponce of abode, and tranſmit to vou 
Hit Teftimont, io and 4 certifi, ate of his age auly atteſted, with the title peu 
wiich be 1s to be erdained at leaſt twenty days befere the time of erdination ; 
ed that me appear o Wedneſdny, or at fartheſt on Thurſday in ember-wweet, 
% C3Ger to. is examination. 

(Ii) That if yen Hal. reject any perſon, who applies for holy orders, upon 
ine account of immeoratily proved againſt him, you ftgnify t&e name of th: 
per jon” {0 rejectea, with the reaſon of yeur rejetting him, to me, within on- 
t; that jo may acquaint the ret of my ſuffragans with the caſe of ſuc! 
refed perſon before the next ordination. 

l That you admit not any perſon to holy orders, who having refidcd 
wy © derade tiine cut of the univerſity, does not ſend lo you, with bis bel 
tinonial, a certificate fiened by the miniſter, and: other ci edible inhabitants . 
15 paryjn where be jo ref ided, expr Nane thet notice was given in the c mr 
in ti me of divine ſervice, on ſome jifaday, at leaſt a month before the day e, 
eedinition, of his intention to offer himſelf to be erdained at ce a lime; 13 
the ond that any perſon woo knows any impediment, an noteble © me, for 

ich he 6 b not ts be erduined, may have epportunity to make his able. 
. %% 2. 277116 hi ni. 

(IV) That you admit not letters tyltmonial, cu any eccofion bee 
antes at be therein expreſſed, for what particular end and deſign ſuch letters | 
are granted; nen wnleſs ut be declared by theje who hall fign them, that they 


certified ; 
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erliſed; and do believe in their conſcience, that be is gaclificd for that ode; 
office, Or employment, to wich be defires bo be aq I; 

(V) That in all Sime ſent frem any college or. ball, in either of thy 
univerſities, you expett that they be fignea, g cs ' Well « 5 ſeated z ard that among 
the perſons figning, the Fovernor of ſuch cellege er bait, er in his 4 £4 — 585 PP 
next perſon under ſuch governor, with the -- or reader F divinity, 0 
the tutor of the perſon is Whom the teſtimonial is graute. 5 (fuch Tutor buli, 
in the college, and ſuch perſon being under the degree of maten of arts, ) 
ſubſcribe their names. 


(VI; That you admit not any perſon lo holy orders upon letters dimiſſory, 
unleſs they are granted by the biſhop himſelf, or guardian of the Diritnat: * 
feds vacante; nor unleſs it be expreſſed in ſich letters, that be <who grant, 


- 5 . 54 v 
hein, has fully ſatisfied himſelf of the til! and cam ver/ation of the, Tok to 
cohom the letter is granted. 


(VII) That you "make diligent inquiry conterning curates in your docs, 
end proceed to eccleſiaſtical cenſures azainſt theſe who hall preſur e to ſerde 
cures without being firſt duly licenſed thereunto , as alſo again el! 7 


cumberts wwho ſhall receive and employ them, wi! bout firf 901 5 
licence. 


/ T1 


db 


(VIII) That you do net by any means admit of any miniſter, who removes 
trom any other dioceſe, to 85 as 2 CUFCUe TN yours, Without tejtimony of the 
bifhap of that dicceſe, or erdineiy of the ecu; r juriſdietien from wwieice he 
comes, in wriling, of bis e ebility, and conformity 10 the ec cl:/caſtical 
laws of the church of England, 

(IX) That you do not allow any miniſter 10 ferve more than one church 
cr chapel in one day, except that chapel be a member of the pariſh church, 
or united thercunto; and unleſs the ſaid church or chapel where ſuch 4 
miniſter ſhall ſerve in tws places, be nut able in your judgment to maintain a 
cuVate. 

(X) That in the inſtrumeut of licence gronted to any curate, you appoint biz: 
4 ſufficient ſalary, according to the power veſted in vou by the lows of the 

church, and the particular direction of late att of partiame: . fo the better 
maintenance of curates. 

XI) T hat in licences to be granted to perſons to ſerve an CHIC, JOU COU 
is ve injerted, after the mention of the particular cure provided for Ly 72 
licences, a clauſe to this effec [or in any other pariſh within che dioccle, 
which ſuch curate ſhall remove with the conſent of the bi Hop.! 

(XII) That you take core, as much as is Pe; alle, that Whoſoever 


ied to ſerve any Cue, ao re, ſde in the par ii where be is 10 ſerve 4 efpecintsy 
in livings that are able to Dapper a reſiden: curate : 


au where. th, 
he done, that they do at leaſt reſide fo near to dhe place, that they may 
niently perſerm all their duties both in the church and pariſb. 


Theſe, my lord, were the orders and reſolutions, to which we all 
agreed; and which I do hereby tranſmit to you; detiring you to comny:- 
nicate © I to the clergy of your dioccle, with an affurance that Wu are 
refolved, by the gr ace of god, to direct your practice in theſe particilaxe, 

R 2 


„„ 
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cone: 


ar oo ably 
/ 
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agreeably thereunto. And fo commending you to the bleſſing of god i. 
theſe, and all your other pious endeavours, for the ſervice of his church. 
J heartily remain, 


my very good lord, 
your truly affectionate brother, 
W. Canr. 


* 
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Het You eU. {tie 1} Der y Pes . 1 Sc. g By this firſt article fix hung 
are required : vIz. 

(1) That be fignify to vou his name. and pi ce of aboge] It may be fo or- 
dered. that this ſhall be {et forth in the teſtimo ial, or title, or both; but it 
'cemeth rather, that, by tivs article a diſtinct inſlrument is required tor the 
ligniſica tion thereof. 

(2) Aud tranſmit to yen his teſtimonial | e to the 234th canon 
and the fourth and fifth articles of theſe direction 

(3) And a certificate of his age duly atteſted] That i is, from the regiſter 
Dok, under the hands of the miniſter and cuurchwardens of the Pariſl. 
where he was baptized ; ; Or, Where that cannot be had, by.other ſufficient 
Th it imony 

(4 2 title upon which he ts te be grdained] According to the tenor 

of the 1 third canon before mentioned. 
At leaſt {ney days before the time of ordination] By the Canons 
ore. aich the title and teſtimonial are required to be exhibited at the time 
«lf ordination : but by tneſe directions, they are to be tranſmitted for 10 


of 


ang time before, as that there may be opportunity to make inquiry, . ii 


need into any of the particulars therein contained, 


8595 rr that he appeer on Wedneſday, or at fertheſt on Thurſday 
-4i4er-Wweet] This is agreeable to the canon law before. ee” out 


* 104 that he ſhall appear on the fourth day before the 


I) T-, if you fhall rgea Sc.] This ſecond article, of ſignifying the 
„mes of perſons rejected for immor ality to the archbiſhop, 15 a prudent 
ation; and was not provided for before by any law. 

III) Tes vou admit net any perſon Sc.] This article, concerning notice 
+ be given in the church, is alſo a reaſonable proviſion, and agreeable to 
.orewgn practice {as hath been obſerved); altho' nat particularly injoincd 
Dy any Jaw of cur church. 

In the preſent directions, as delivered by the archbiſhops of late 
there is an alteration in this article: Inſtead of the expreſſion, 
i the miniſter and others ſhall certify “ that notice was given in the 
«© ghurch or his intention to offer himſeif to be ordained at fucly a time, 

*0 be end tha any perſon 320 knows any impediment or notable crime, for 
ide whith be dug wot to be 11 dained, may have opportunity to make his ob- 
. fal agdi¹t hin, (chat 1s, to the biſhop, as it ſeemeth;) — it now 

: : runs, 


a 


gens - buf, BY EY 


at — — 1 
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runs, that they ſhall certify “that ſuch notice was given, and that upon 
« ſuch notice given no objetlions have come to their knowledge, for the which 
« be ought not to. be ordained,” ( hich implies the objections to be notified 
to the perſons ſigning the certificate.) 

(IV) That yon admit not letters teſtimonial Sc.] This and the next arti- 
cle concerning teſtimonials, are ſupplementary to the thirty fourth canon; 
and for their obligation do depend on theſe injunctions, . and not on any 
axcd law; and therefore inay be varied from time to time, as the arch- 
biſhops and biſhops ſhall tee cauſe. 

(V Wat in all teſtimonials ſent from any college Sc.] By the canon, the 
common ſeal only of the college was required, which indeed of it iclt (as 
in all other bodies corporate) doth imply a content of the major part 01 
the ſociety : This article doth further require a naorum (as it were); name: 
ly, that of the ſaid major part, the head of the college, the dean, and 
the tutor, be three; and the ſame to appear by the ſubſcription of their 
names. So that ordinarily it feemeth to be in the power of any one of 
choſe three, to prohibit any perſon of their college from being ordained : 
which thing perhaps may require ſome farther conſideration. And ir i; 
much to the honour of the univerſities, that for fo long time there have 


\ 


been no inſtances of the abuſe of this power. 

(VI) That you admit not any pci ſen into holy orders ripen letters dimiſityr 
Sc.] This article concerning letters dimilfory, is only an admonition to 
put in due execution, what was the law of the church before. 

(VII) That you moe diligent inquiry concerning curates in wor. gie 
who hall preſume to ſerve cures <vitnout being firſt duly licenſed. | The fob- 


- 


# 
— 
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61jhop of that dioceſe, of bis honeſty, ability, Sc.] This article, concerning 
curates bringing teſtimonials from other dioceles, is nearly in tlie words 
or the forty eighth canon. 


* 
f a. 1 8 
, 


In the preſent rules, inſtead of the word rely (which is talzef from 


the canon), are inſerted the words good life. 

(IX) That you do not. aliow any miniſter ts ſirve more than one cdu or 
cbepel iu one day.] This article allo is in the words of the forty eighth 
canon. 8 
(X) That in the inſtrumenl of licence granted to any craic, ves appoint 
Bin a ſuficient ſalary, acccrding to the peter veſted in yeu by the laws of the 


church.) J here ſcemeth to be no particular law of the church, by which - 


my certain {um is limited for the ſtipend of curates in general, but ſuch 


as are obſolete and ineſfectual by reaſon of the great alteration in the va- 
lue of money. But the ordinary may reſuſe to licenſe the curate, unleſs 


the incumbent ſhall in his nomination and appointment promiſe to Pay 
uv the curate ſuch a certain annual ſum. 
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Oꝛdinatton. 


Aud the particular diretion of a late af of parliament] Which act 1: 
that of the 12 An. ft. 2. c. 12. for the curates of non-reſidents only; by 
which the ordinary hath power, according to the value of the living and 
the difficulty of the cure, to appoint a ſalary not exceeding fifty pounds 
2 year, nor leis than twenty, 

(XI) The clauſe to be inſerted in the licence, that the ſame ſhall ſerve 
for any other pariſh within the dioceſe, is not injoined by any expreſs law, 
but is very reaſonable, being intended for the benefit of curates, that 
having been once examined and approved by the ordinary, they ſhall not 
need to be at the expence of a new licence for any other place unto which 
they ſhall remove within the dioceſe. Which clauſe is omitted out of the 
preſent directions, ſuppoſing it perhaps to be unneceſſary, in a matter the 
utility whereof is ſelt-eviclent. 

XII. This article concerning the crates reſidence within the pariſh, is 
agreeable to the antient laws of the church: and if the curate ſhall not 
comply with the ordinary's directions therein, the ſaid ordinary may with 
draw his licence, 


To theſe directions, two others have been ſubjoined of lat: 
1 

ONE is, That you be very caulicus in accepting reſgnatiens; and endesa 
wour, with the ulmaſt care, by eveiiy legal methed, to guard againſt corr up. 
and fmontacal preſentations to bengices.—T his ſecmeth to be intended t9 
counteract the purpoſe of bonds of reſignations ; for if the biſhop wil 
not accept, the reſignation is ineffectual. 

The OTHER is, That your clergy be required to wear their proper habits. 
preſerving always an evident and decent dijtinttien from the laity in their ap- 


parel; and to ſhew, in their whole behaviour, that ſerionſneſs gravity and pri 


dence, which becomes their funfion, abſtaining from di unſuitable company 
and diverſions. — The word canonical, with reſpect to the habit, ſeems here 
to have been purpoſely omitted; fince no certain ſtandard of dreſs can be 
conveniently limited by any canon or other law; and therefore general di. 
rections can only be applicable in ſuch caſes, 


Uron the whole, with reſpect to the matter before us, whilſt theſe di 
rections continue to be the rule in practice, there are theſe five inſtrument: 
to be tranſmitted to the biſhop, at leaſt twenty days before the time ot 
ordination, by every perſon defiring to be ordained ; viz. 

Firſt, A ſignification of his name and place of abode. 

Secondly, A certificate of publication having been made in the church. 
of his defign to enter into holy orders. 

Thirdly, Letters teſtimonial of his good life and behaviour, 

Fourthly, Certificate of his age. 

Fifthly, The title upon which he is to be ordained. 

And moreover, if he comes for prieſt's orders, he muſt e+':thir to the 
biſhop his letters of orders for deacon. 
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in the county of 
a ininate and appoint C. D. to perform the office of a curate in my church f 


/eals the 


3% 7equirett in che teſtimonial both for deacon's and for Prieſt's order 
| | namely, 


Oꝛdination. 


Form of a Title for orders. 


There is no particular form of a title preſcribed by any canon or 
other law: that which, is molt uſual and approved ſeemeth to be as 
followeth. 


To the right reverend father in god Richard lord biſhop of T.ondon. 
Theſe are to certify your lordſhip, that I A. B. rector [or, vicar] of 
„and your lordſhip's dioceſe of London, do hereby no 


aforeſaid, and do promiſe to allow him the yearly ſum of ——— for his main- 
tenance in the ſame, and to continue him to officiate in my faid church until 
he ſhall be otherwiſe provided of ſome eccleſraſtical preferment, unleſs by fault 
by him committed he ſhall be lawfully renioved from the ſome. And JI do 


7 


ſolemnly declare, that I do not fraudulently give this certificate only to intitle 


the ſaid C. D. to receive holy orders, but with a real intention 10 iniplcy bins 

, ! h f . . J Aa v *, — i P « * — = 4 
in my faid church according tg what is before expreſjed. Witneſs my hand tht 
day of in the year of our lord — 


Form of a teſtimonial for orders. 

The canon and the ſtatute before mentioned, evidently make a diſtinc- 
tion between the teſtimonial for deacon's, and the teſtimonial ior prieſt's 
orders. In purſuance whereof, for deacon's orders, no more by the canon 
ſeemeth to be required than this: 


If it is from a college; 
We the maſter and felloatos of ———— college in do hereby leſtiſy, 
that A. B. whoſe life and behaviour we have known for the ſpace of three 


years now laſt paſt, is a perſon of good life and converſation. Given under the 


ſeal of cur college, the day of —— in the year cf our lord 


If it is not from a college; 


Me whoſe names and ſeals are hereunto. ſet, do hereby teſtiſy, that A. B. 
whoſe life and behaviour we have known for the ſpace of three years now laſt 
paſt, is a perſon of good life and converſation. Given under our hands and. 
day of in the year of our lord © 

But ſomething more is required in the teſtimonial for Pries orders by 
dio aforeſaid ſtature of the 13 El. c. 12. As thus: 

He do hereby teſtify, that A. B. whoſe life and behaviour we have: 
Rnown for the ſpace of three vears now laſt paſt, is a perſon of good and ho- 
ft life and converſation, and profeſſeth the doctrine expreſſed in the articles of 
{lining agreed upen by the archbiſbops and biſbops of bath provinces, aud the 
*Ubvle ctergy in the convocation holden at Lenden in the year of our lord ont 
"and five hundred and fixty two. Given under Sc. 


But by the aforeſaid directions of archbiſhop Fate, ſomewhat further: 
3 3 


4 
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Fes more _reguiariy thus: 


O2dinatton, 

namely, 1) that the ſame do expreſs for what particular end and deſig 
it is granted; ; and (2) that the perſons ſigning the fame do declare there. 
in, thac they have perſonally known the life and behaviour of the perſon 
tor the time by them certified; and (3) that they do believe in their con- 
ſcience, that he is qualified for that order, office, or employment, io 
which he defires to be admitted; and (4) that if the teſtimonial is from 
2 college, it be /igned as well as ſealed by the particular members of the - 
college therein ſpecified. 

t doth not appear to have been clearly underſtood, what the intention 
was in directing that the teſtimonial ſhould exprets for what particular end 


aud deſign it is granted the cauſes uſually alledged are, that it is a man's 


duty to bear witneſs to the truth; that the party hath requeſted ſuch tet. 
timonial; and that they are willing to comply with ſuch requeſt : But 
theſe ( fuch as ey are) are genera! reaſons, and do not at ail expreſs the 
ſpecial end and deſign of granting ſuch a particular teſtimonial. However, 
the uſual form of a teſtimonial, according to Mr. Zen, is to this effect 

To all chifiſtian people to Whent tiefe > preſents ſhall come 

iherees piety aud humanity ao eolige us lo bear witneſs to the truth ; as. 
col reas A. B. Va Helor of arts, hach regueſied our litters teſtimonial of by 
{audable life ana provity of menners to be granted to Him: We being =o ed 
fo Compruy 011 his fo juſt a requejt, do teflify by theje pre, oats, that the afore 


_faid A. B. l "GUI? Gods P27 rſonally kngxn to us for the Jpace ” three years li, 


paſt, bath led his ife piouſy,” {everly, and konefiy bold dit igently 4 ple 
440 to is. Hldies: aud bath net (fo far as we knew) ever held, Writt: 
6 taught any thing, but what the church of E ngland approves of and maiz: 
tert aud moreover we think bim worthy Lat 7 W /o ſeem good 70 thai 
Con it ma V C. iccru to be PL oms ated 40 the holy erat r of deacen (Or, prep 


In witneſs whereof wwe Hude hereunto ſet our Lane 16, the day of 75 
he year of our lord 
* . 
Y 3 
Or thus acco! ding to Dr. Grey): 
To the right re verend ſaller in god Richard word 775 of Lincoln. 
F hertas A. B. of = college in — . ring to be admitted to ti: 


kely crder of deacon (or, F 5 "hath requefed car letiers teflimental of hi: 
landall, '- life and integrity & manners to be grantee to him; 2 rohe 301106 
ere underwritten do ieftify by thele preſents, that the afereſa: id A.B. for thy c: 
wears laſt paſt, of our perſonal know ledoe, hath led his le pioufly foberly ai 
hoxeftly, bath diligenily applied himſelf to the ſtud ly of , Food learning, and hat" 
net (jo far as we Fnow) held or pubiijhed any ti ing but what the church 7 
England approves of and _ *arns , and moreover we think him worthy to e 
admitted to the boly order of deacen (or, prieff). In witneſs whireef we 75 4 
kercunto ſubferibed our names, the day of in the year of © 
ford - 
270 in order to accommodate the fame more ſtrictly to the aforcia:.. 
on, ſtatute, and duections of archD⏑E. p //o%te; perieps the form mig, 


To the right reverind 128 er in god Charles lord tiſa:p  Cariiſe. | 
I ber cus 


Oꝛdination. 


Whereas our beloved in Chriſt, A. B. bachelor of arts, hath declared wunts 


1 his intention of offering himſelf a candidate for the holy order of deaccy , 
aud for that end hath requeſted our letters teſtimonial of his good and honeſt 
life and converſation and other due qualifications, to be granted to him; IWe, 
whoſe names and ſeals are hereunto ſet, do teſtify by theſe preſents, that we har 
perſonally known the liſe and behaviour of the aforeſaid A. B. for the ſpace 
of three years now laſt paſt; and that he hath, during the ſaid time, been 4 
perſon of good and honeſt life and converſation ; and that he profeſſeth the dos 
trine expreſſed in the articles of religion agreed upon by the archbiſhops ond 4 
ſhops of both provinces, and the whole clergy in the convocation Holden 0! 
London, in the year of onr lord one thouſand five hundred and fixty two : Ant 
we do believe in our conſciences, that the ſaid A. B. is qualified to be admit 
ted (if it ſhall ſo pleaſe your lordſhip) to the holy order of deacon (or, prieſt ). 
Given under our hands and ſeals the = day of 

our lord | 


Hath declared unto us his intention of offerinig himſelf a candidate for th» 
boly order of deacon] This, according to the archbiſhop's directions, 


ſeemeth to expreſs the particular end and deſign for which the teil:- 
monial is granted. | 


That we have perſonally known the life and bebavicur Sc.] And not by 
way of recital, <yhoſe life and behaviour we have known, or having been poi - 
ſonally known unto us, or the like; for the archbiſhop's directions in ths 
caſe do require a poſitive declaration. 


And that he hath during the ſaid time been g perſon of good and honeſt 
life and converſation] This is required by the canon and the ſtatute 


utoregoing: And herein the perſons ſigning the teſtimonial do undertake 
for his behaviour. 


And that he profeſſeth the doctrine Sc.] Herein they undertake for his 
orthodoxy : And this by the ſtatute aforeſaid is required to be pereniptory 
and expreſs ; and not, ſo far as we know, or the like; for it is poſſible 
they may not have uſed the proper means of information. | 


And we do believe in our conſciences Sc.] In order to the forming oi 
which belief, ſome ſort of previous examination of the party, by the per- 
lons ſigning the teſtimonial, ſeemeth to be implied : And herein they 
undertake for his learning. Whereas, before; for deacou's orders, they 
did only take upon them, the knowledge of his behaviour; for prieft's or- 
ders, of his behaviour and orthodoxy; but now, for both, by thele di- 
rections, they are to take upon them the knowledge of his bebamiorr, 
orthodoxy, and learning : Altho' this laſt is moſt properly the biſhop's pro- 
Vince ; and not at all the leſs ſo, notwithſtanding ſuch teſtimonial. 


Organ. Sce Church. 


Ornaments of the church, Sec Church. | 
ET, Oſculatozy. 


Vo I. II. ; ö 


in the year of 
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Oltulatozy. 
HE eſculatory, was a tablet or board, with the picture of Chriſt, 
or the bleſſed virgin, or ſome other of the ſaints, which after the 


conſecration of the elements 1 in the euchariſt, the prieſt firſt kifted him 
ielt, and then delivered it to the people for the, ſanic purpoe, 


Blitary. 


STIARY, is one of the five inferior orders in the Romiſh church : 
whoſe office it is, to keep the doors of the church, and to toll the 


bell, Gib. 99. 
Overſeers of a will. See Tis, 


Oxford. See Colleges. 


Pall. 


T HE pall, pallium epiſcopale, is a hood of white lamb's wool, te 


be worn as doctors hoods upon the ſhoulders, with four crofle: 
woven into it. And this pallium epiſcopale is the arms belonging to the 
ice of Canterbury. God. 23. 1 Warn. 45. 


LY 


Pannage. 
PAN NAG E, paſuage (perhaps from paſco, to feed), is the Gai 01 


trees which the ſwine or other cattle do feed upon in the woods , as 
acorns, crabs, maſt of beech, cheſnuts, and other nuts and fruits of tre: 
in the woods : which 15 treated of under the title Tityes. 
Sometimes alſo paunage is uſed to ſignify the money which is paid fo 


the pannage it ſelf, 


Papiſt. Sce Poperp. 


Paraphernalia, 


N Paraphernalia. 


2 ARAPHERNALIA, from vag prot, er, and pg dos, ate tlie wo 
man's apparel, Jewels, and other things, which in the life time of be: 
huſband ſhe wore as the ornaments of her perion, to be allowed at t: 
dijcretion of the court, according to the quality of her and her hufband. 
Law of T eft. 383. 
VV ich! is treated of under the title Wit! 
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Pardon. 


IT ſcemeth to have been always agreed, that the King's pardon w! 

diſcharge any ſuit in the ſpiritu ial court ex officio : allo it bene 
to be ſettled at this day, that it will likewiſe diſcharge any {uit in ſuch 
courc ad inftantiam partis pro reformatione morum or ſalute anime, as 
for defamation, or laying violent hands on a clerk, or ſuch like; for 
lach ſults are in tr uth the ſuits of the king, tho? proſecuted by the party. 

11 ATW. 394. 

Allo, it ſeems to be agreed, that if the time to which ſuch pardon 
hach relation, be prior to the award of coſts to the party, it ſhall OBE ge 
them : And it ſeems to be the general tenor of the books, that tho* 1 
ve lublequent to the award of the coſts, yet if it be prior to the taxation 
or them, it ſhall diſcharge them, becauſe nothing appears in certain to 
oc due for coſts, before they are taxed. 7d. 

3. Alſo, if a perſon be impriſoned. on a writ de excommunicato capi- 
endo, for his contumacy in not paying coſts, and afterwards the K! ng 
pardons all contempts, it ſceims that he ſhall be diſcharged of ſuch im- 
pri! mem. without any ſcire facias againſt the party; becauſe it is ground. 
ed on the contempr, which is wholly pardoned : and the party mult begin 
anew to compel a payment of the coſts. 2 Lato. 394. 

4. But it ſeems agreed, that a pardon Mall not diſcharge a ſuit in the 
{piritual court, any more than in a temporal], for a matter of intereſt or 
property in the Plaintiff; Nas for tithes, legacies, matrimonial contracts, 
and ſuch like, Alſo it is agreed, that after coſts are taxed in a ſuit in 
luch court at the profecution of the party, whether for a matter of pri- 
vate intereſt, or pro reformatione morum or ſalute anime, as for defa- 
mation, or the hke, they ſhall not be diſcharged by a ſubſequent par- 
don. id, 

A perſon admitted to the benefit of clergy, is not to be deprived in 

the rk) court, for the crime for which he hath had his clergy. ' For 
a pardon trees the pa.ty from all ſubſequent puniſhment, and contequently 
iron m deprivation. 2 [[aw. 364. 


8 2 6. By 


132 Pardon. 


6. By the ſtatute of the 20 G. 2. c. 52. (which is the laſt act of ge. 
neral pardon), all contempts in the eccleſiaſtical court in matters of cor- 


rection are pardoned; but not in cauſes which have been commenced 
for matters of right. 


Pariſh. 


Firſt inftitation 1. T firſt there were no parochial diviſions of-cures here in England, 
$1 parubes. as there are now. For the biſhops and their clergy lived in com- 
mon; and before that the number of chriſtians was much increaſed, the 
bilhops ſent out their clergy to preach to the people, as they ſaw occa- 
ſion. But after the inhabitants had generally embraced chriſtianity, this 
itinerant and occaſional going from place to place, was found very incon- 
venient, becauſe of the conſtant offices that were to be adminiſtred, and 
the people not knowing to whom they ſhould reſort for ſpiritual offices 
and directions. Hereupon the bounds of parochial cures were found 
neceſſary to be ſettled here, by thoſe biſhops who were the great inſtru- 
ments of converting the nation from the ſaxon idolatry. At firſt they 
made uſe of any old britiſh churches that were left ſtanding ; and after- 
wards from time to time in ſucceſſive ages, churches were built and en- 
dowed by lords of manors and others, for the uſe of the inhabitants of 
their ſeveral manors or diſtricts, and. conſequently parochial bounds affix 

ed thereunto. 1 Still. 88, 89. 

And it was this which gave a primary title to the patronage of lay- 
men; and which allo oftentimes made the bounds of a pariſh commen- 
{urate to the extent of a manor. Ken. Impropr. 5, 6, 7. 

Many of our writers have aſcribed the firit inſtitution of pariſhes ir 
England to archbiſhop Honorius, about the year 636; wherein they build 
all on the authority of archbiſhop Parker. But Mr Seiden ſeems rightly tc 
underſtand the expreſſion provinciam ſuam in parochias diviſit, of dividing 
bus province into new dioceſes; and this ſenſe is juſtified by the author ot 
the defence of pluralities. The like diſtinction of pariſhes which now 
obtains, could never be the model of Honorius, nor the work of any one 
age. Some rural churches there were, and ſome limits preſcribed for the 
r:2hts and profits of them. But the reduction of the whole country into 
the ſame formal limitations was gradually advanced, being the work ot 
many generations. However at the firſt foundation of parochial churches 
(owing ſometimes to the ſole piety. of the biſhop, but generally to the lord 

pf the manor) they were but few, and conſequently at a great diſtance : {© 
LY as the number of pariſhes depending on that of churches, the parock.ia! 
bounds were at firſt much larger, and by degtees contracted. For as 

the country grew more populous, and perſons more devout, ſeveral other 
churches were tounded within the extent of the former, and then a new 
parochial circuit was allotted in proportion to the new church, and the 

| manor 


Parich. 133 
manor or eſtate of the founder of it. Thus certainly began the increaſe 

of pariſhes, when one too large and diffuſe for the reſort of all inhabitants 

to the one church, was by the addition of ſome one or more new churches 

cantoned into more limited diviſions. This was ſuch an abatement to the 

revenue of the old churches, that complaint was made of it in the time 

of Edward the confeſſor: Now (ſay they) there be three or four churches, 

« where in former times there was but one; and fo the tithes and profits 

« of the prieſts are much diminiſhed.” Ken. Par. Aut. 586, 587. 

And now, the ſettling the bounds of pariſhes depends upon ancient 
and immemorial cuſtom. For they have not been limited by any act of 
parliament, nor ſet forth by ſpecial commiſſioners ; but have been eſta- 
bliſhed, as the circumſtances of times and places and perſons did hap- 
pen, to make them greater or leſſer. 1 Sill. 243. 

In ſome places pariſhes ſeem to interfere, when ſome place in the 
middle of another pariſh belongs to one that is diſtant ; but that hath 
generally happened by an unity of poſſeſſion, when the. lord of a manor 
was at the charge to erect a new church, and make a diſtin parith of 
his own demeſns, ſome of which lay in the compaſs of another pariſh. 

1 Sill. 244. 

But now care is taken (or ought to be) by annual perambulations to 
preſerve thoſe bounds of pariſhes, which have been long ſettled by cuſtom. 
i Still. 244. | 

2. By a conſtitution of archbiſhop Viuchelſey; the pariſhioners ſhall find Perambular'cr 
at their own charge banners for the rogations. Lind. 252. of the bour 

And upon the account of perambulations being performed in roga- rey 65 2 wy 
tion week, the rogation days were anciently called genge-dovs ; from tie 
KXON gar, or gangan, tO go. | a 

M. 37 & 38 El. Goodday and Mlichell. Treſpaſs for breaking his clolc, 
and for breaking down two gates, and three perches of hedge. Ihe 
defendant juſtifies z for that the ſaid cloſe was in the pariſh of Rudharn, 
and that all the pariſhioners there for time immemorial had uſed to vo 
over the ſaid cloſe upon their perambulation in rogation weck; and be. 
cauſe the plaintiff ſtopped the two gates and obſtructed three perchus . 
nedge in the ſaid way, the defendant being one of the pariſhioners broke 
them down. And by the cour:; It is not to be doubted, bur tha. 
pariſhioners may well juſtify the going over any man's land in the per. 
ambulation, according to their uſage, and abate all nufances in their way. 
Cro. Eliz. 4414. 

In the perambulation of a pariſh, no refreſhment can be claimed by 
the pariſhioners, as due of right from any houſe or lands in virtue o. 
cuſtom, The making good ſuch a right on that foot, hath been twice 
attempted in the ſpiritual courts; but in both cates, prohibitions were 
granted, and the cuſtom declared to be againit law and reaton. Gz%/. 210 
2 Koll's Rep. 259. 2 Lev. 163. 3 Keb. 609. | 

Theſe perambulacions (tho? of great uſe in order to preferve the 
bounds of pariſhes) were ir the times of popery accompanied with grear 
abuſes ; viz. with fealtings and with ſuperſtition ; being performed in 

- | | * | tia: 


* 


134 | Yarilh, 


the nature of proceſſions, with banners, hand bells, lights, ſtay ing 3 | 
crofles, and the like. And therefore when proce/ions were forbidden, hs | 
vieful and innocent part of perombulations was retained, in the IunEtions 2 
of queen 1:117zabeth ; whit rein it was required, that for the retaining o. t 
the peranibulation of the. circuits of pariſhes, the people ſhould once in t 
he year, at the time accuſtomed, with the curate and the ſubſtanti:! t 
1 of the pariſh, walk about the pariſhes, as they were accuſtomed, a 
1d at their return to the church make their common prayers. And the t 
urate, in their laid common perambulations, was at certain CONVEnIEi! t 
| places to admoniſh the peo] ple, to give thanks to god (in the beholdiny a 
of his benefits), and tor the increaſe and abundance of his fruits upon a 
the face of the earth; with the ſaying of the 103 d pſalm. At whicl N (| 
ume allo the faul mmiſter was regu! ircd, to inculcate theſe. or ſuch lik Þ 
lentences, Cu, ſed be be Thich tr, Met th the bounds and delies' of bis meig! r 
anon or uch Other der of prayers, as ſhould be lawfully appointc{ 
(ib. _ 
But he ſuperſtitions here laboured egaink, vere not ſo eaſily ſuppre!- 


ied; as may be gathered from ths endeavours uſed to ſuppreſs them 
10 late as the time of archbiſh op Grindal: And now, ſince that hath 
b-en long elle. red, it were to be wiſhed, ag apr were hel 


more regularly and frequently than now they are; to the end the linuts ? 
4 riſlies may be the better kept up and erte ined. G7bf. 213. 
Pounds of pa The bounds of pariſhes, t! 10 coming in Avekkion in a {piritua] 
Fiſhes dere to n . ter, ſhall be tried in the temporal court. Th is a maxim, in Which p 
be uc. all the books of common law are unanimous 3 alcho' our provincial conſt! 15 
tütions do mention the bounds. of pariſhes, amongſt the matters which {c 
FRA: belong to the ecclcfiaſtical court, and cannot belong to any other, " 
G10/. 7 ff 3 " | 1 
And in the 14 C hen a prohibition was prayed to the ſpiritual court, ti 
tor procee: ding to de termine a caſe of tithes, the riggh t to. which depend d- tl 
ed on the lands lying in this or that vill it was denicd by the whole 
court of king's be nch, who declared, that the bounds of vills are triable Ic 
in the cccleſlaſtical court, Gi. 213. — Eut this was between two ſpi- ti 
ritual perſons, the rector and vicar. 2 Hollis Abr. 312. 11 
And in the cafe of Ives and Mrigbi, H. 15 Car. If the bounds of a 
age in a pariſh come in queſtion in the eccleſtaſtical court, in a ſuit b 
verveen the parſon impropriate and the vicar of the fame pariſh, as if | 
the vicar Claim all the tithes within the village of D. within the pariſh, 0 
and the parſon all the tithes in the refdue 855 the pariſh, and the quc- 71 
tion between them is, whether certain lands, whereof the vicar claims ſa 
the tithe, be within, the village of D. or not; yet inaſmuch as it is be. W 
rween ſpiritual perſons, viz. between the parton and vicar, altho' the pa af 
lon be a layman, and the parſonage ; appropriate a lay-fee, yet it ſhall wi ſc 
ed in the eccleliaftic a] court. And! in this caſe the prolibicion vas de- (1 
1 fied. 2 Hell's Ar. 312. | 
And by the 17 C. 2. C. 37. it is enacted, that where there ſhall be an, 586 
Ziſpute, in W hat Pali or place, improved waftes and drained and 1 inn "Po 


1 | proved 


Pariſh, 


proved marſh lands lie, and ought to be rated; the occupiers of ſuch 


lands, or houſes built thereon, tithes ariſing therefrom, mines therein, 
and ſaleable underwoods, ſhall be rated to the relief of the poor an 
to all other pariſh rates, within ſuch pariſh and place which lies nearet! 
to ſuc nds: and if on application to the ofhcers of ſuch pariſh or plac. 


4 2 1 * 


to have the lame aſſeſſed, any diſpute ſnall arife ; rhe ju. 
at che next ſeſſions after ſuen application made, and after notice given ta 


— — 


the OHicers of the ſeveral pariſhes and places ahoining to ſuch lands, and 
to all others intereited therein, may hear and determine the fame on the 
appeal of any perſon intereſted, and may cauſe the fame to be equally 
aliclied 3 whoſe determ; nation therein ſhall be ſinal. But this ſhall ni! 


de ere rmine tt 12 boundaries O Ae pari! ih OI 2 Ince 52 Other than Hr nt 


purpoſ e of rating lach lands to the relief of clic er, and Other * rochial 


ares. 1, 


Pariſh clerk. 


ONIFACE. ie da decree, tha! the offices. for lh rohen de ton- 
ferred upon poor cler cs. Lind. 142. 
For the underſtanding of which con ſtitucion. it is to be oblerved, 
pariſh clerks were heretofore real clerks; of WhOm every miniſter h. a a. 
leaſt one, to aſſiſt under zum, in the cclebr ation. of divine; offices; ati 
for his better maintenance, the profits of the office of agtobajuins ! wi 
Was an aſſiſtant to the minuter in carry ing the holy water) were annex 
unto the oftice of the pariſh clerk by this conſtitution: fo as, in -ajwer 
times, aquAhajalts was only another name tor the clerk officiating undes 
the chief miniſter. 

Can. 91. And the ſaid clerk ſhall be twenty years of age at tha 
lea . known to the parton, vicar,-or miniſter, to be of hett Converie- 
tion, "and ſulficient f 10 His readil Ing, Writing, al nd allo tor 1115 CON CLEN, 
fill ; in ſinging ( t it may be). 5 

3. All! incumbents once had the right of nomination of the pariſh clerics 
by the common law and cuſtom of the realn, G 146. 214. 
And by the aforcfaid conſtitution of archbiſhop Beuſase; Because 
ferences do ſometimes ariſe between rectors and | 
rihioners, about the conferring of ſuch offices; we do decree, that th. 
lame rectors and vicars, whom it more particularly concericth to Know 
Who are fit for ſuch office ES, (hall ende: LVOUNT..TO place ich ck 1-6 in the 
atoreſaid offices, who accc ding to their judgment are filled and able ty 


© 
?. 


dit 


* rs BY 
1Nals 11 1 


ſerve them . in the divine adminiſtration: 
dient to their cotnmands. 
8 4 by Can. 91. No porij Hcl b „pan any vac ati 7 fs It; Choſen 2775 
the (ily 6 London 9 elſe 72 re, but L CY the ET er VIECT * Ojo GA ere 1 
0 parſen or vicar, ly the miniſter cf that place for the tine dme Ubi 


4 


4 


* x Tg TE 1 
and Who: will be obe 
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Pariſh clerk. 


choice ſhall be fignificd by the ſaid miniſter vicar of porjoi, to the pariſhioner; 


the next ſunday following in the time of divine ſervice. 


Since the making of which canon, the right of putting in the pariſh 
clerk hath often been conteſted between incumbents and pariſhioners, 
and prohibitions prayed, and always obtained, to the ſpiritual court for 
maintaining the authority of the canon in favour of the incumbent, again 
the plea of cuſtom in behalf of the pariſhioners. Gibſ. 214. 

Thus, E. 8 Ja. Cundi# and Plomer. The Pariſhioners of the parif} 
of St. Alphage in Canterbury, did preſcribe to have the election of the! 
parith clerk, and by the canon the election of the clerk is given to th: 
vicar: It was adjudged in this cafe, that the preſcription ſhould be pr: 


ferred before the canon; and a prohibition was awarded according]: 
Hughes 275. | 

7. 21 Ja. Jermyn's caſe. Jermyn, rector of the pariſh of St. Kathe. 
rine's in Coleman ftreet, and Hanimond as clerk there, ſued in the ſpiritu' 
court to have the faid clerk eſtabliſhed there, being placed there by tl: 
Parſon according to the late canon; where the pariſhioners diſturbed hin 
upon pretence of a cuſtom to place the clerk there by the election of th 
veltry. And upon this ſurmiſe of a cuſtom, the churchwardens and pi. 
11/hioners prayed a prohibition and after divers motions, a prohibition 
was granted: for they held that it was a good cuſtom, and that the can 
cannot take it away. Cro. Ja. 670. 

4. Pariſh clerks after having been duly choſen and appointed, are uv! 
ally licenſed by the ordinary. TFohn/. 204. 

And when they are licenſed, they are ſworn to obey the miniſter. 
Jobnſ. 205. | 

And if a pariſh clerk hath been uſed time out of mind to be choſe 
by the veſtry, and after admitted and ſworn before the archdeacon, a 
he refuſe to ſwear ſuch partth clerk ſo elected, but admitteth anoche 
choſen by the parſon; a writ may be awarded to him commanding. he 


to ſwear him. 2 Roll's Abr. 234. Viner. Mandamus H. 3. 2 5% 
Er. 531. 
53 


And in the caſe of K. and Henchman, official of the conſiſtory court of tl: 
biſhop of London, a mandamus was granted, to admit one Robert Het 
to the office of pariſh clerk of Clerkenwell, being elected by the parill; 
it being ſhewn that the official had uſually admitted to that office 
3 Bac. Abr. 531. | 

5. By the aforeſaid conſtitution of archbiſhop Boniface ; If the par 
oners ſhall malicioufly withhold the accuſtomed alms from the aquæbajalis 


they ſpall be earneſtly admoniſbed to render the ſame, and if need be, fhal! . 
compelled by eccleſiaſtical cenſure. 


Alns] By which word we may underſtand, that ſuch clerks can 
claim any thing by way of a certain allowance or endowment by realon © 
their office of aquebajalus : But their ſuſtentation ought to be collects 


and levied according to the manner and cuſtom of the count!) 


Accuſtuin's 


Partſh clerk, 


Accuſtomed alms] For this cuſtom ought to be conſidered accord ling to tie 
manner anciently obſerved; which alſo, inaſmuch as it concerneth the in 
creaſe of divine worſhip, ought not to be changed at pleaſure : but het 0 
unto the pariſhioners may be compelled by the biſhop. Lindo. 143. 

And cuſtom of this kind is good and laudable, that every mail? 
of a family (for inſtance) on every "lord's day give to the clerk beating the 
noly water ſomewhat according to the ext gency of his condition ; and 
that on chriſtmaſs day he have of every houſe one loaf of bread, and 
certain number of eggs at ealter, and in the autumn certain b cave: 
Alſo that may be called a laudable cuſtom, where ſuch clerk every quart 
of the year receiveth ſomething in certain in money for his ſuſtenance, 
which ought to be collected and levied in the whole Parity: For ſucl. 
laudable cuftom is to be obſerved ; z and to this the pariſhioners ought to 
be compelled : for having paid the fame for fo long a time, it ſhall be 
preſumed that at firſt "they voluntarily bound themiclves rherc 
Lindw. 143. 


EUN FY 


Admoniſhed) Not only by the miniſters, but alſo and more ef: ally 
by the ordinary of the place. Lindto. 143. 


By ecclefraſtical cenſure] Of which there are three kinds; Hupenion, x 
communication, and incerdict Lind . 143. 

And by Can. 91. The /aid clerks ſhall have and receide therr ancient 
wages, without fraud or diminutisn, ler at the hands of the- churctxvarden. 
1 f ue times as hath been accuſtomed, or by their own colleflion, Occor dint 
the moſt ancient caſtom of every pariſh. | 


* * 


e 72nt wages] In caſe ſuch cuſtomary: allowance is denied, the fore 

ding conſtitution, and the practice thereupon, direct where it is to be 
ſued ! for, viz. before the ordinary in his eccleſiaſtical court. That conſtt- 
tution (as we ſee) calls thoſe wages accyflomed alms; and in the regiſter 
there is a conſultation provided a caſe of the ſame nature, for hat 
the writ calls largitis charitativa (as being originally a free gift), which 
by Pane of reaton may be bab, extended to the preſent caſ⸗ 
G1/. 2 

But 25 the common law; If a pariſh clerk claim by cuſtom to have a 
certain quantity of bread at chriſtmas, of every inhabitant of the parith, 


or the like, and ſue for this in the ſpiritual court; a prohibition licth. 


2 Rolls Abr. 286. 
H. 12 G. 2. Pilts and Evan. A prohibition was granted to a ſuit in 
4 1 


N 4 
* * 


the ſpiritual court by the clerk of St. Magnus forets 44 aſſeſſed on the 


detendant's houſe at a veſtry in 167 2, to be paid to the pariſh. cle! 
For by the court, he 18 a temporal olHccr; of if n Mt, yet he could not ſue 
there for ſuch a rate: for if it is duc by cuſtom, he may maintain an 
aſſumpſit z if not, a quantum merit, or à bill in equity. Sr. 1108. : 

M. 3 An. Parker and -Clerke, The. clerk of a pal libelied againſt 
the churchwardens, for ſo much money any 


— 


to him by cuſtom every year, 
and to be levied by them on the reſpectise inhabitants in the ſaid pa- 
Vor, II. T riſh; 


No 
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riſh ; and after ſentence in the ſpiritual court, the defendants ſuggeſted 
tor a prohibition, that there was no ſuch cuſtom as the plaintiff had ſer 
forth in his libel. It was objected againſt granting the prohibition, that 
it was now too late, becauſe it was after ſentence, eſpecially ſince the 
cuſtom was not denied; for if it had, and that court had proceeded, 
then, and not betore, it had been proper to move for a prohibition. 
Bur by Holt chief juſtice ; it is never too late to move the king's bench 
{or a prohibition, where the ſpiritual court had no original juriſdiction, 
as they had not in this cale, becauſe a clerk of a pariſh is neither a ſpiri- 
tual perſon, nor is this duty in demand ſpiritual, for it is founded on a 
cuſtom, and by conſequence triable at law; and therefore the clerk may 
have an action on the caſe againſt rhe churchwardens for neglecting tr) 
make a rate, and to levy it, or it it had been levied and not paid by them 
o the plaintiff” 6 Med. 252. 3 Salk. 87. 

6. The pariſh clerk ought to be deprived by him that placed him in his 
office; and if he is unjuſtly deprived, a mandamus will lie to the church 
wardens to reſtore him: for the law looks upon him as an officer for lite. 
and one that hatIr a frechold in his place, and not as a ſervant; and there- 
for xill not ſuffer the eccleſiaſtical court to deprive him, but only to 
correct him for any miſdemeanor by eccleſiaſtical cenſures. 2 Rolls Abr. 
234. Gibſ.-214, Cod. 192. 

7. 13 C. Townſhend and Thorpe. The plaintiff declared in prohibition, 
that he was indicted for an aſſault with intent to commit ſodomy, not- 
withitanding which he was proceeded againſt in the ſpiritual court for the 
fame offence, and for drunkenneſs. The defendant pleaded, that the 
plaintiff was a pariſh clerk, and that the ſuit there was not only to puniſh 
him for the incontinency, but allo to deprive him of his office. De 
murrer thereupon. And as it was going to be argued, the court propoſed 
to ſtay till the indictment was tried; and it having been tried, and the 
defendant convicted and pilloried, the court, without ordering the decla- 
ration to be amended, granted a conſultation as to the proceeding to de- 
prive, and confirmed the prohibition as to any other puniſhment. They 
laid, he was an ccclcſiaſtical officer as to every thing but his election. 
$1r: 776. 

AI. 6 G. 2. Peak and Brurne. The plaintiff declared in prohibition, 
that he was ſucd in the ſpiritual court for executing the office of deputy 
partſh clerk, without the licence of the ordinary. On demurrer, three 
points were made : 1. Whether a pariſh clerk be a temporal or a ſpiritua! 
officer. 2. Whether he can make a deputy. 3. Whether the licence 
of the ordinary is requiſite. It was argued three ſeveral times upon al 
the points. But the court in ging judgment founded themſelves only 
upon the laſt; as to which they held, that a licence was not neceflary, 
and therefore gave judgment tor the plaintiff in prohibition. They faid 
the canon did not require it, and indeed it would be a transferring the 
right of appointment to all intents and purpoſes to the ordinary, As 0 
the two other points, the court ftrohgly inclined that he was a temporal 
officer as to the right of his chice; and that he might make a deputy. 


And 


Pariſh clerk. * 


And as to the firſt, when the court were pretled with their own authoriry 
in Townſhend and Thorp, they ſaid it was a haſty opinion, into which they 
were tranſported by the enormity of the caſe. Str. 942. 


C3 
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Parochial library. See Libzary. 


* 


Parſon. | 


Þ ARSON, per/ona, properly ſignifies the rector of a pariſh church; 

| becauſe during the time of his incumbency he repreſents the church, 
and in the eye of the law ſuſtains the perſon thereof, as well in ſuing, as in 
being ſued, in any action touching the tame. God. 183. 

Parſon imparſonee (perſona imperſonata) is he that as lawful incumbent is 
in actual poſſeſſion of a pariſh church, and with whom the church is full 
. whether it be preſentative or impropriate. 1 ft. 300. 

The law concerning parſons, as diſtinct from vicars, is treated of under 


the title Appꝛopziation. 


5 


Patriarch. 


0 pe 0 9 — . 
Patriarch 1s the chief biſhop over ſeveral countries or provinces, as 
an archbiſhop is of ſeveral dioceſes; and hath ſeveral archbiſhop: 
under him. God. 20. . * 


Patron, patronage. See Advowſon, 


— — 


Peculiar. 


7, E. X EMP T juriſdictions are fo called, not becauſe they are under Fxempt juli 

| no ordinary; but becauſe they are not under the ordinary of the ditions in 
Cioceſe, but have one of their own. Theſe are therefore called peculiar, Seneral. 
and are of ſeveral ſorts. 1 Still. 336. : 

2. As, firſt, Royal peculiars; which are the king's free chapels, and Royal pec- 
are exempt from any juriſdiction but the king's, and therefore ſuch may ars. 
1 be reſigned into the king's hands as their proper ordinary; eicher by an- 

cent privilege, or inherent right. 1 Fill. 337. Lindo. 12 5. 

| 5 2 | . 2: Peculiars 
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3 t. Oeud ales, 


aid eis. 


Petultar. 


3. Peculiars of the archbiſnops, excluſiye of the biſhops and archdea- 
cons; which ſprung from a Privilege they had, to enjoy juriſdiction in 
inch places v. here cheir feats and Boſſeſf ons were: and this was a Privi. 
ene 0 Way unfit or unreaſonable „Where their palac CS Were, and i they G- 


5 PI wo * * » "en { 
tentimes repaired to them in pe ſr n; as anciently the archbiſhops appear 
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O144Ve CLONE OY the multitu dle Ot letters dated from Their leveral ! cats. 
0 7 
„ | 
i E 3 75 7 I 8 ND h ? * ! * 5 # . 2 8 * « 5 * 
I thele peduliars (Which, Michin the province of Canterbury, amour 
3 e WEI; 8. . . yo 5 
tO Ire Tlian a nundrea, ui the le veral diocgles OF. London, W incho fte. 
8 1 e bo Gurren Ware n erhbeer ien 
döcheſter, Lincoln, Norwich, Oxford, and Chicheſter) juriſdiction 
1 - . 7 . 1 } 3 ky y* * = * * 5 nl - 7 7 * 5 : . 
Auminitktreck DY- YEVELWI COMMmMultarics ; che chier OT. WNONY 18 the dean (1 


the arches, for tlic thirteen peculiars within the city of London. Ar 
of theſe, Lindwood obſerves, that their juriſdiction is archidiaconal 
07 5 978. 

Peculiars of biſhops, excluſive of the juriſdiction of the biſhop t 
the dioceſe in which they are ſituated. Of which fort, the biſhop « 
London hath four pariſhes within the dioceſe of Lincoln; and every b. 
ſhop, who "Path a houſc in the dioceſe of another biſhop, may therein ex: 
Ciſe epiſcopal j juriſdiction. And therefore Lindwood ſays, the ſignificat! 


of Liſpoprick is larger than that of dioceſe, becauſe a biſhoprick may-exte! 


into the dioccſe of another biſhop, by reaſon of a peculiar juris 


*ich the biſhop of another dioceſe may have therein. Gz2f. 978. 
. Peculiars of biſhops in their own dioceſe, excluſive of archidiacona! 
rank liction. Of which, Lindwood writes thus: There are ſome churches 

which altho' they be ſituate within the precincts of an archdeaconry, v: 
are not {ub ect to the archdeacon ; ſuch as churches regular of monks. 
canons, and other religious; ſo alſo if the archbiſhop hath reſerved tf: 
cially anv churches to his own juriſdiction, ſo as that within the ſame .- 
archdeacon ſhall exerciſe no juriſdiction; as it is in many places, whe 
the archbiſhops a ind biſhops do exerciſe an immediate and peculiar juris 
lic jon. 67479. 978 8. 

As to the former of theſe, the juricliction over religious houſes; rt 
chdvacons were excluded from that by the ancient canon law, ET 
determines, that archdeacons ſhall. have no juriſdiction in monaſteries 
but only by general. or ſpecial cuſtom ; and if the archdeacon could not 
nahe out ſach cuſtom, he was to be excluded from juriſdi Hon, becaute 
tie could not claim any authority of common right. As to the other, 
namely, the cxempting of particular pariſhes from archidiaconal juru 
dictic 11 there are not only many inſtances of ſuch cxemptious in the cc. 
cleft tical records, but the pariſhes themſelves continue ſo exempt, ane 


ewa under the immediate e of the archbiſhop, as in oth: 
pla ces of the biſhop. 010% 978 


6 


6. Pecuhars of deans, deans and chapters, predendaries, and the like; 
winch are places wherein by ancient compoſitions the biſh :0ps have parte d 
With their juriſchction as ordinarics, to thoſe ſocieties; probably becauic 
the potleſtions of the . corporntions: whe ther: ſole or aggregate, 
a5 br in thok plates the night of v. hich locleties Was not original, 


2 Put 
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but derived from the biſiop; and where the compoſitions are loſt, it de- 
pends upon preſcription. Grd. 978. 1 Hill. 237. 


AM. 8 W. Robinſon and Godſalve. Upon motion for a prohibition to 


ſtay a ſuit in the bithop's court, upon ſuggeſtion that the party lived 
within a peculiar archdeaconry; it was reſolved by the court, that where 
the archdeacon hath a peculiar juriſdiction, he is totally exempt from the 
oowey of the biſhop, and the biihop cannot enter there and hold court; 
and in ſuch caſe, if the party who hves within the peculiar be ſued in tlie 
biſhop's court, a prohibition ſhall be granted: but if the archdeacon hath 
not a peculiar, chen the biſhop and he have concurrent juriſdiction, and 


the party may commence his ſuit, either in the archdeacon's court 01 
the biſhop's, and he hath election to chuſe which he pleaſeth : and if he 


commence in the bithop's court, no prohibition ſhail be granted; for if 


. I 
it ſhould, it would conkiine the biſhop's court to determine nothing but 
appeals, and render it incapable of having any cauſes originally commenced 
there. L. Raym. 123. | 

It ſeems to be true doctrine, that no exemptions granted to perſons or 
bodies under the degree of buhop, extend to a power of employing any 
biſhop they can procure, to pertorm for them ſuch acts as are merely 
ep3/copal, unleſs ſpecial words be found in their grants of exemprion, 
impowering and warranting them fo to do; but that all flick acts are ro 
be performed by the biſhop of the dioceſe within which they are fituared 
after the exemption as much as before: Or, in other words, that the ex- 
emptions in which no fuch clauſe is found, are only cxemprions from the 
exercue of ſuch powers, as the perſons or bodies are capable of excrciſing. 
Thus it is in granting letters dimiſſory (as hath been ſhewed before, I 
the title Ozdination.) And thus it ſeems to have been underitood, in the 
act of conſecrating churches and churchyards, and reconciling them wht: 
polluted ; ky a licence which we ſind the dean of Windtor had from the 
ardian of the ſpiritualties of Saliſbury, to employ any catholick biſnop 
fo reconcile the cloyſter and yard of the ſaid tree chapel, when they had 
been polluted by the ſhedding of blood, Gil/. 978. 

In the time of archbiſhop Winchelſey, upon an appeal to Rome, ir 3 
controveriy concerning Pagham, a peculiar of the archbiſhop at < anter- 
bury; it was ſaid, in the repreſentation to the pope, to be of Canter- 
bury diccefe ; which was objected againſt in the exceptions on the other 
de, becauſe in truth and notoriety it is in the dioceſe. of Chiclieiter 


Which was 2 juſt exception in point of form; becauſe the proper ftyl of 
boſe peculiars, as often as they are mentioned in any inſtrunnts, is, of 


or in ſuch a dieceſe (namely, the diocele in which they are fituated) 2124 
of | the Peculiar and immediate juriſdict 1671 of the archbiſhop. Gibt. 979 
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7. Peculiars belonging to monaſteries; concerning which, it 1 enafted Of monats 


by the 31 H. 8. c. 13. that ſuch of the late monaiterics, abbathics, Pri- lies. 


ories, nunneries, colleges, hoſpitals, houſes of friers, and other regius 
and ecciefaſtical houſes and places, and all churches and chapcls to then 
belonging, which before the diffolution were exempted from the vitita- 
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within the juriſdiction and viſitation of the ordinary, within whoſe dioceſe 
they are ſituate, or within the juriſdiction and viſitation of ſuch perſons 
the king ſhall be limited and appointed. /. 23. 

Such exemptions were commonly granted at Rome, to thoſe who fo- 
licited for them; eſpecially to the larger monaſteries, and ſuch who had 
wealth enough to folicit powerfully : but the right of viſitation being of 
common right in the biſhop, the religious who had obtained ſuch exemp- 
tions, were liable to be cited, and were bound uporr pain of contumacy, 
ether to ſubmit to his viſitation, or to exhibit their bulls of exemption, 
to the end they might be viewed and examined, and the biſhop might ſec 
of what authority and extent they were. And whereas this ſtatute veſts 
a power in the king, to ſubject any of thoſe religious houſes which were 
heretofore made exempt, to ſuch juriſdiction as he ſhould appoint, ex. 
clufive of the ordinary; there can be no doubt, but that the perfons who 
claun exemption from the viſitation of the ordinary in virtue of ſuch ap- 
pointment, are obliged upon pain of eccleſiaſtical cenſures (in like man- 

zer as the religious were) to ſubmit the evidences of their exemption to 
the examination of the ordinary; without which, it is impoſſible for him 
to know how far his authority extends. G7bf. 977. 

Appeal from 8. By the 25 H. 8. c. 19. All appeals to be had from places exempt, 

places exempt. which heretofore, by reaſon of grants or hberties of ſuch places exempt, 
were to the biſhop or ice of Rome, ſhall be to the king in chancery ; 
which thall be definitively determined by authority of the king's commit- 
ſion: ſo that no archbiſhop or biſhop ſhall intermit or meddle with any 

tuch appeals, otherwite than they might have done before the making of 

this act. //. 6. 

Viſitation of 9. By the 25 77. 8. c. 21. Viſitations of places exempt, which hereto- 

places exempt. ſore were viſited by the pope, ſhall not be by the archbiſhop of Canter- 
burg; but in ſuch caſes, redreſs viſitation and confirmation ſhall be by 
the king, by commiſſion under the great ſea}. | 

And by the ſtatute of the 1 C. ft. 2. c. 10. All donatives which have 
received or ſhall receive the augmentation of the governors of queen 
Anne's bounty, ſhall thereby and trom thenceforth become ſubject to the 
juriſdiction of the biſhop of the diocele : and that no prejudice may 
thereby ariſe to the patrons of ſuch donatives, it is provided, that no ſuch 
donative ſhall be ſo augmented, without conſent of the patron under 
his hand and ſeal, 


Benante. 


Of penance 1, ENANCE is an eccleſiaſtical puniſhment, uſed in the dil- 
and commvta- - 1 cipline of the church, which doth affect the body of the peni- 
Wy ener kent; by which he is obliged to give a publick ſatisfaction to the church, 

for the ſcandal he hath given by his evil example. So in the primitive 


_— times, 
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times, they were to give teſtimonies of their reformation, before they 
were re-admitted to partake of the myſteries of the church. In the caſe 
of inceſt, or incontinency, the inner is uſually injoined to do a publick 
pcnance in the cathedral, or parifi church, or publick market, bare- 
legge and barcheaded in a White theet, and to make an open conteſſion 
of his crime in a preſcribed form of words; which is augmented or mo - 
derated according to the quality of the fault, and the diſcretion of the 
judge. So in ſmaller faults and ſcandals, a publick Satisfaction or penance, 
as the judge ſhall decree, is to be made before the miniſter, churchwar- 
dens, or ſome of the pariſhioners, reſpect being hud to the quality of the 
offence, and circumſtances of the fact; as in the cate of defamation, or 
laying violent hands on a miniſter, or the like. God. Arpend. 18. 

And as theſe cenſures may be moderated by the judge's diſcretion, ag. 
cording to the nature of the offence; ſo alſo they may be totally altered 
by a commutation of penance: and this hath been the ancient privilepe 
of the eccleſiaſtical judge, to admit that an oblation of a ſum of money 
tor pious uſes ſhall be accepted in ſatisfaction of publick penance. 
id, 19. 

But penance mult be firſt injoined, before there can be a com mutation; 
otnerwiſe it is a commutation for nothing. God. $9. 

2. Lindwood and other canoniſts mention three ſorts of penance : 

{1) Private; injoined by any prieſt in hearing confeſſions. 

2) Publick; injoined by the prieſt for any notorious crime, either 


with or without the biſhop's licence according to the cuſtom of the 


COUNTry. | 

(3) Solemn penance ; concerning which it is ordained by a conſtitution 
of archbiſhop Peccham, as followeth : Whereas according to the ſacred 
canons, greater fins, ſuch as inceſt and the like, which by their ſcandal 
rale a clamour in a whole city, are to be chaſtiſed with folemn penance z 
yet ſuch penance ſeemeth to be buried in oblivion by the negligence of 
lome, and the boldneſs of ſuch criminals thereby is increaſed ; we do or- 
Cain, that ſuch ſolemn penance be for the future impoſed, according ta 
tat canonical ſanctions. Lindw. 339. 

And this penance could be injoined by the biſhop only; and did 
continue for two, three, or more years. But in latter ages, for how 
many years ſoever this penance was inflicted, it was performed in Lent 
only. At the beginning of every Lent, during theſe years, the offender 
was formally turned out of the church; the firſt year, by the biſhop ; 
the tollowing year by the biſnop; or prieſt. On every Maundy Thurl- 
day, the offender was reconciled and abſolved, and received the 1 cra- 
ment on Eaſter-Jay, and on any other day till Low-Suncday : This was 
done either by the biſhop cr prieſt. But the laſt final reconciliation, 
or abſolution could be paſſed regularly by none but the biſhop. An it 
1 obſervable, that even down to 1.indwood's time, there vas a notion 
Prcvailed, that this ſole:mu penance could be done but once: If any man 
Iclayfed aſter ſuch penance, he was to be thruſt into a monaitery, or was 
nec owned by the church; or however ought not to be owned according 
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to the ſtrictneſs of the canon; tho? there is reaſon to apprehend, that 


was often otherwiſe in fact. And indeed this ſolemn penance was fo rate 
in thoſe days, that all which hath been ſaid on this ſubject was rather 
theory than practice, except perhaps in caſe of hereſy. Jobnſ. Pecch. 
3. Boniface, We do ordain, that laymen ſhall be compelled by the 
ſentence of excommunication, to ſubmit to canonical penances, as well cor- 


poral as pecuniary, inflicted on them by their prelates. And they why 


hinder the fame from being performed, ſhall! be coerced by the ſentence: 
of interdict and excommunication. And if diſtreſſes ſhall be made on the 


'pretates upon this account, the diſtrainers ſhall be proceeded againſt by 


the like penalties. Lind. 321. | 

Which corporal penances Lindwood ſpecifieth in divers inſtances , as, 
thruſting them into a monaſtery, branding, fuſtigation, impriſonment, 
Lind. 321. 

Osho. We do decree, that the archdeacons for any mortal and nors- 
rious crime, or from whence ſcandal may ariſe, ſhall not take money *» 
the lame of the offenders, but ſhall infiict upon them condign punith. 
ment. Athon. 125. 

Stralſerdl. Becauſe the offender hath no dread of his fault, when me. 
ney buys olf the puniſhment; and the archdeacons, and their official. 


and fome that are their ſuperiors, when their ſubje&s of the clergy ©: 


laity commit relapſes into adultery, fornication, or other notorious cs. 
celles, do for the fake of money remit that corporal penance, hie“ 
ſhould be inflicted for a terror to others; and they who receive the nioney 
apply it to the uſe of themſelves, and not of the poor, or to pious utcs 
which is the occaſion of grievous ſcandal, and ill example: Theretore v: 
do ordain, that no money be in any wife received for notorious ſin, 1! 
caſe the oftender hath relapſed more than twice; on pain of reſtoring 
double of what ſhall have been fo received within one month after the 
receipt thereof, to be applied to the fabrick of the cathedral church 
and of ſuſpenſion ab officio, which they who receive the ſame, and d. 


not reſtore double thereof within one month as aforeſaid, ſhall ipſo tact 
incur. | 


And in commutations of corporal penances for money (whic: 


Lind. 323. | 
4. By the ſtarute of Circumſpecte agatis, 13 Fd. 1. 


* 


t. 4. The king 


his judges ſendeth greeting: Uſe your ſelves circumſpectly concerning t. 
biſhops and their clergy, not puniſhing them if they hold plea in cou" 
chriſtian-of ſuch things as be mere ſpiritual, that is to wit, of penal 
joined by prelates for deadly fin, as fornication, adultery, and ſuch I 
for the which, ſometimes corporal penance, and ſometimes pecuniary g 
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injoined : in which caſes the ſpiritual judge ſhall have power to take 
knowledge, notwithſtanding the king's prohibition. 

By the ſtatute of Articuli cleri, 9 Ed. 2. ft. 1. c. 2. If a prelate injoin 
a penance pecuniary to a man for his offence, and it be demanded ; the 
king's prohibition ſhall hold place: But if prelates injoin a penance cor- 
poral, and they which be fo puniſhed will redeem upon their own accord 
ſuch penances by money; if money be demanded before a ſpiritual judge, 
the king's prohibition ſhall hold no place. 

And by the ſame ſtatute, c. 3. If any lay violent hands on a clerx, 
the amends for the peace broken ſhall be before the king, and tor the 
excommunication before a prelate, that corporal penance may be 1njoin- 
ed; which if the offender will redeem of his own good will, by giving 
money to the prelate, or to the party grieved, it ſhall be required before 
the prelate, and the king's prohibition ſhall not lie. 


Before the prelate] It ſeems to be agreed by the canoniſts, that erch- 
deacons may not inflict pecuniary penalties, unleſs warranted by preſcrip- 
tion. Gb}. 1046, 
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5. Dr Ayliffe ſays, that anciently the commutation money was to be Diſpoial of 
?pphed to the uſe of the church, as fines in caſes of civil puniſhment che commuta; 


are converted to the uſe of the public. Ayl. Par. 413. 

By ſeveral of the canons made in the time of queen #/;zabeth, and in 
the year 1640, it was to be applied to pious and charitable uſes; and 
the Reformatio legam directed, that it ſhould be to the uſe of the poor 
of the pariſh where the offence was committed, or the offender dwelled. 
And there was to be no commutation at all, but for very weighty rea- 
lons, and in caſes very particular. And when commutation was made, 
it was to be with the privity and advice of the biſhop. In archbiſhop 
Whitgift's regiſter we find that the commutation of penance, without the 
biſhop's privity, was complained of in parliament. And it was one of 
king William's injunctions, that commutation be not made, but by the 
expreſs order and direction of the biſhop himſelf declared in open court. 
And by the canons of 1640, if in any caſe the chancellor, commiſſary, 
or Official ſhould commute penance without the privity of the biſhop ; 
he was at leaſt to give a juſt account yearly to the biſhop, of all 
commutation money in that year, on pain of one year's ſuſpenſion. 
Gibſ. . og. 

In the reign of queen Anne, this matter was taken into conſideration 
by the convocation, who made the following regulations; viz. That 
no commutation of penance be hereafter accepted or allowed of, by any 
eccleſiaſtical judge, without an expreſs conſent given in writing by the 

ſhop of the dioceſe, or other ordinary having exempt juriſdiction; or 
by ſome perſon or perſons to be eſpecially deputed by them tor that 
purpoſe : and that all commutations, or pretended commutations, ac- 
cepted or allowed otherwiſe than is hereby directed, be ipſo facto null 
and void. And that no ſum of moncy, given or received for any 


commutation of penance, or any part thereof, ſhall be diſpoſed of to any 
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uſe, without the like conſent and direction in writing, of the, biſhop, 
or other ordinary having exempt juriſdiction, if the cauſe hath been 
proſecuted in their courts; or of the archdeacon, if the cauſe hath been 
proſecuted in his court. And all money received for commutation, pur 
ſuant to the foregoing directions, ſhall be diſpoſed of to pious and cha- 
ritable uſes, by the reſpective ordinaries above named: Whereof at the 
leaſt one third part ſhall by them be diſpoſed of in the pariſh where the 
offenders dwell. And that a regiſter be kept in every eccleſiaſtical court, 
of all ſuch commutations, and of the particular uſes to which ſuch mo- 
ney hath been applied. And that the account ſo regiſtred, be every 
year laid before the biſhop, or other ordinary exempt having epiſcopal 
juriſdiction, in order to be audited by them. And that any eccleſiaſtical 
judge or officer offending in any of the premiſſes, be ſuſpended for three 
months for the ſaid offence. Gid/. 1046. 

But as none of theſe regulations are now in force, nor of the ſaid ca- 
nons made in the time of queen Elizabeth and in the year 1640; Mr 
Oughiton ſays, generally, that commutation money is to be given to the 
poor where the offence was committed, or applied to other pious uſes 9: 
the diſcretion of the judge. 1 Ought. 213. 

About the year 1735, the biſhop of Cheſter cited his commiſſary to 
the archbiſhop's court at York, to exhibit an account of the money re— 
ceived for commutations, and to ſhew cauſe why an inhibition ſhould not 
go againſt him, that for the future he ſhould not preſume to diſpoſe ot 
any ſum or ſums received on that account, without the conſent of the 
biſhop. In obedience to this, an account was exhibited without oath ; 
and that being objected to, a fuller was exhibited upon oath. And upon 
the hearing, ſeveral of the ſums in the laſt account were objected to as 
not allowable, and an inhibition prayed to the effect above. But the 
archbiſhop's chancellor retuſed to grant ſuch inhibition; and was ot 
vpinton, that the biſhop could only oblige an account: and ſo diſmiſſed 
te commuſlary without coſts, 


Penſion. 


D* NSITONS are certain ſums of money paid to clergymen in lieu 
of tithes. And ſome churches have ſettled on them annuities or pen- 
ſions payable by other churches. 

Thus in the Regiſtram Honoris de Richmond, we find a penſion paid out 
of Coram or Coverham abbey in the county of York (unto which the church 
of Sedbergh was appropriated), to the prior of Connyſyde (unto whoſe pri- 
ory the church of Orton was appropriated) for the ſaid church of Sedber:, 
208. Append. 94. 

_ Theie penfions are due by virtue of fome decree made by an eccleſia- 
ſtical judge upon a controverſy for tithes, by which the tithes have been 
decreed to be enjoyed by one, and a penſion inſtead thereof to be paid to 
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another; or they have ariſen by virtue of a deed made by the conſent of 
the parſon, patron, and ordinary. . N. B. 117. 

At the diſſolution of monaſteries there were many penſions iſſuing ou, 
of their lands, and payable to ſeveral eccleſiaſtical perſons; which land. 
were veſted in the crown by the ſtatutes of diſſolution; in which ſta— 
tutes there is a ſaving to ſuch perſons of the right which they had to 
thoſe penſions : but notwithſtanding ſuch general ſaving, thoſe who had 
that right were diſturbed in the collecting and receiving ſuch penſions; 
and therefore by another ſtatute, to wit, the 34 C 35 H. 8. c. 19. it was 
enacted, that penſions, portions, corrodies, indemnities, ſynodies, proxies, and 
all other profits due out of the lands of religious houſes diſſolved, jhall continus 
4% be paid to eccleſiaſtical perſons by the occupiers of the ſaid lands. And the 
plaintiff may recover the thing in demand, and the value thereof in damages 
In the eccleſiaſtical court, together with coſts. And the like he fhall recover at 
the common law, when the cauſe is there determinable. 

By the ſtatute of Circumipecte agatis, 13 Ed. 1. ft. 4. If a prelate of 
oe church, or a patron, demand of a parſon a penſion due to him; all ſuch de 
inands ſhall be made in the ſpiritual court: in which caje, the ſpiritual judgr 
fnall have pozoer to take knowledge, nottwithſtanding the king's prohibition. 

In purſuance of which, the general doctrine is, that penſions, as ſuch, 
are of a ſpiritual nature, and to be ſued for in the ſpiritual court, 
and accordingly when they have come in queſtion, prohibitions have been 
frequently denied, or conſultations granted; even tho' they have been 
claimed upon the foot of preſcription. Gi. 706. 

But lord Coke ſays, if a penſion be claimed by preſcription, there, 
ſeeing a writ of annuity doth lie, and that preſcriptions muſt be trie« 
by the common law, becauſe common and canon law therein do difter, 
they cannot ſue for ſuch a penſion in the eccleſiaſtical court. 2 1. 491. 

But this hath ſometimes been denied to be law: And in the caſe of 
Jones and Stone, T. 12 V. Holt chief juſtice ſaid, he could never get a 
prohibition to ſtay a ſuit in the ſpiritual court againſt a parſon tor a pen- 
ton by preſcription. Walſ. c. 56. 2 Salk. 550. 

In the caſe of Dr Gooche and the biſhop of Londen, M. 4 C. 2. The 
biſhop libelled in the ſpiritual court, ſuggeſting that Dr Geoche, as arch- 
deacon of Eſſex, is to pay 101 que to the biſhop as a preſtalion, for the 
exerciſe. of his exterior Juriſdiction. The Dr moved for a prohibition, 
alledging that he had pleaded there was no preſcription z and then 
that being denied, a prohibition ought to go for detect of trial. On 
the contrary, it was argued for the biſhop, that the libel being general, 
It muſt not be taken that he goes upon a preicription ; but it is to be 
conſidered in the ſame light as the common caſe of a penſion, which is 
ivable for in the ſpiritual court; and the nature of the demand fhews it 
muſt have its original from a compoſition, it being a recompence tor 
the archdeacon's being allowed to exerciſe a juriſdiction, which orig1- 
nally did belong to the ordinary. And by the court: The biſhop may 
certainly intitle himſelf ab antique, without laying a preſcription ; and as 
7 1s only laid in general, there is no ground tor us to interpoſe, tl it 
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appears by the proceedings that a preſcriptive right will come in queſtion, 
it they join iſſue on the plea, it will then be proper to apply; bur at pre- 
{ent there ought to be no prohibition. S/. 8 

M. 1724. Bailey and Cornes. In the exchequer : A bill was preferred 
for a penſion only, payable to the preacher of Bridgnorth ; and upon 
hearing of the cauſe (which was afterwards ended by compromiſe) it 
ſcemed to be admitted, that a bill might be brought for a penſion only. 
Bunb. 183. 

e biſhop may ſue for a penſion before a chancellor, and an archdeacon 
before his official. Mood b. 2. c. 2. 

I a {uit be brought for a penſion, or other thing due of a parſonage, 
it ſcems that the occupier (tho? a tenant) ought to be ſued ; and if part 
of the rectory be in the hand of the owner, and part in the occupation of 
a tenant, the ſuit is to be againſt them both. Marſ. c. 53. 

ad tho' there is neither houſe, nor glebe, nor tithes, nor other profits 
bur only of eaſter-offerings burials and chriſtnings; yet the incumbent 1: 
liable to pay the penſion. Hardr. 230. 

It an incumbent leave arrearages of a penſion, the ſucceſſor ſhall be 


aniweravle z becauſe the church it ſelf is charged, into whatſoever hand 
comes. Cro. Eliz. $10. | 


Bentecoſtals. 


Y ENTECOS TAL, otherwiſe called Whitſun-farthings, took their 
name from the uſual time of payment, at the feaſt of pentecoſt. 
Fheſe are ſpoken of in a remarkable grant of king Henry the eighth to 
the dean and chapter of Worceſter; in which he makes over to them all 
thote oblations and obventions, or ſpiritual profits, commonly called 
whitſun-tarthings, yearly collected or received of divers towns within the 
archdcaconry of Worceſter, and offered at the time of pentecoſt. From 
hence it appears that pentecoſtals were oblations ; and as the inhabitants 
I chapelnies were bound, on ſome certain feſtival or feſtivals, to repair 
to the mother church, and make their oblation there, in token of ſub- 
jection and dependance; fo, as it ſeems, were the inhabitants of the 
ioceſe obliged to repair to the cathedral (as the mother church of the 
whole dioceſe) at the feaſt of pentecoſt. Something like this was the 
coming of many pricfts and their people in proceſſion to the church of 
St Auitin in Canterbury, in whitſun-week, with oblations and other de- 
vorions z and in the regiſter of Robert Read, who was made biſhop of 
Clicneſter in the year 1396, there is a letter to compel the inhabitants of 
the pariſhes within the archdeaconry of Chicheſter, to viſit their mother 
church in whitfun-week. Gibſ. 976. 1 Warn. 339. 


Theſe 
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Pentecoſtals. 


Theſe oblations grew by degrees into fixed and certain payments, from 
every pariſh and every houſe in it; as appears not only from the foremen- 
tioned grant of king Henry the eighth, but alſo from a remarkable paſ- 
ſage in the articles of the clergy in convocation in the year 1399; where 
the ſixth articie is, a humble requeſt to the archbiſhops and biſhops, thar 
it may be declared, whether peter-pence, the holy loaf, and pentecoſtals 
were to be paid by the occupiers of the lands, tho' the tenements were 
fallen or not inhabited, according to the ancient cuſtom, when every pa- 
riſh paid a certain quota. G74. 976. 

Theſe are ſtiil paid in ſome few dioceſes ; being now only a charge up- 
on particular churches, where by cuſtom they have been paid. Ken. Par. 
Ant. 596. Dog. p. 2. c. 15. 

And if they be denied, where they are due, they are recoverable in 
the ſpiricual court. Gib/. 977. 


Perambulation. Sce Patiſh. 


Perinde valere. 


ERTNDE valere was a writ of diſpenſation granted by the pope to 

a clerk al.oitred th 4 bencſice, altho? uncapable; taking that name 
from 2 ds f the dyyeniation, which made it perinde valere, that 1s. 
to be as cffe*tual to the party, as if he were capable. Gib/. 87. 


Werzurp. 


1* perjury be committed in a temporal cauſe, it is puniſhable only un 

the temporal courts; but where it is committed in a ſpiritual caule, 
the ſpiritual juige hath authority to inflict a canonical puniſhment, and 
protubition will not go. Gi, 1013. 1 Ongh. 9. 

For by the ſtatuté of Circumſpecte agatis, 13 Ed. 1. ft. 4. For 
breaking an oath, it hath been granted, that it ſhall be tried in a ſpiri- 
ritual court, when money is not demanded, but a thing done for the pu- 
niſument of ſin; in which caſe the ſpiritual judge ſhall have power to 
take knowledge, notwithſtanding the king's prohibition. 

For altho' the caſe be ſpiritual, and the perjury is committed in the 
ſpiritual court; yet the judge there can only puniſh pro ſalute animæ but 
the party grieved by ſuch perjury, mult recover his damages at the com- 


mon law. Cid. 1013. 


e 
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Perjury. 


In the ſtatute of perjury, 5 Eliz. c. 9. there is a proviſo, that the 
ſame ſhall not extend to any ſpiritual or eccleſiaſtical court, but ſuch 
offender as ſhall be guilty of perjury or ſubernation of perjury, ſhall and 
may be puniſhed by ſuch uſual and ordinary laws as heretofore hath been, 
and yet is uſcd and frequented in the ſaid eccleſiaſtical courts. /. 11. 

In the ſtatute of the 5 Zl;z. c. 23. concerning the writ de excommuni- 
cato capiendo, perjury in the eccleſiaſtical court is ſpecified as an of. 
tence (amongſt others) for which a perſon may be excommunicated. 

E. 11 I. Biſhop of &. David's caſe. By Holt chief juſtice : It hath 
been a queltion, whether perjury in the ſpiritual court can be tried in 
the temporal; and in all the caſes where it hath been, the perſons have 
been acquitted, and ſo it hath been ended, but it is not yet ſettled. 
L. Raym. 451. 

M. 4 Ges. K. and Lewis. An information was moved for againſt a 
clergyman, for perjury at his admiſſion to a living, upon an affidavit thar 
the preſentation was ſimoniacal. But the court refuſed to grant it, till he 
had been convicted of the ſimony. Str. 70. 


Perpetual curate. See Curate. 


Pevrs in the church. See Church. 


Peter-pence. 


ETER-PENCE was an annual tribute of one penny, paid at 
Rome out of every family, at the feaſt of St Peter. Gib/. $7, 


Phyſicians. 


1 11 182 TITERSHED. Foraſmuch as the ſoul is far more precious 

than the body, we do prohibit under the pain of anathema, that 
no phyſician for the health of the body, ſhall preſcribe to a ſick perſon 
any thing which may prove perillous to the ſoul. But when it happens 
that he is called to'a fick perſon, he ſhall firſt of all effectually perſuade 
them to ſend for the phyſicians of the foul; that after the ſick perſon 
hath taken care for his ſpiritual medicament, he may with better effect 
proceed to the cure of his body. And the tranſgreſſors of this con- 
ſtitution, ſhall not eſcape the puniſhment appointed by the council, 
Lind. 330. | 


That 


* 


Phpſicians. 


That is, by the council of Lateran under Innocent the third; from) the 
canons of which council this conſtitution was taken : which puniſhment 
is, a prohibition from the entrance of the church until they ſhall have 
made competent fatisfaction. Jobhnſ. Wetherſh. 

2. By the 3 I. 8. c. 11. Foraſmuch as the ſcience and cunning of phy- 
ſick and ſurgery (to the perfect knowledge whereof be requilite both great 
learning and ripe experience ) 1s daily within this realm exerciſed by a 
great multitude of ignorant perſons, of whom the greater part have no 
manner of inſight in the ſame nor in any other kind of learning, fome 
alſo can no letters on the book; ſo far forth, that common artificers, as 
ſmiths, weavers, and women, boldly and accuſtomably take upon then 
great cures, and things of great difficulty, in the which they partly ute 
ſorcery and witchcraft, partly apply ſuch medicines unto the di{cale as be 
very noious, and nothing meet thereof; to the high diſplealure gf god, 
great infamy to the faculty, and the grievous hurt and deſtruction of 
many of the king's liege people, moſt eſpecially of thera that cannot dit- 
cern the uncunning from the cunning : Be it therefore {to the lurety and 
comfort of all manner of people) enacted, that no perſon within the 
city of London, nor within ſeven miles of the fame, ſhall rake upon Him 
<0 exerciſe and occupy as a phyſician or ſurgeon, except he be lirſt exz- 
mined approved and admitted by the biſhop of London or by the dean 
of Paul's for the time being, calling to him or them four doctors or 
phyſick, and for ſurgery other expert perſons in that faculty, and tor the 
frit examination ſuch as they ſhall think convenient, and afterwards al- 
ways four of them that have been ſo approved; upon pain of torteiture, 
tor every month that they do occupy as phyſicians or ſurgeons, not ad- 
mitted nor examined after the tenor of this act, of 51, halt to the king, 
and half to him that ſhall ſue. And that no perſon out of the faid city 
and precinct of ſeven miles of the ſame, except he have been as is atorc- 
ſud approved in the ſame, take upon him to exercile and occupy as a 
payſician or ſurgeon, in any dioceſe within this realm; unleſs he be tirft 


examined and approved by the biſhop of the ſame dioceſe, or (he being 


out of the diocele} by his vicar general, either of them calling to them 
ſuch expert perſons in the ſaid facultics as their diſcretion ſhall think con- 


venient, and giving their letters teſtimonial under their ſeal to him tha 


they ſhall fo approve; upon like pain to them that occupy contrary to 
this act (as is above ſaid), to be levied and employed after the form be- 
tore expreſſed. 

Provided, that this act ſhall not be prejudicial to the univerſities 
of Oxford or C ambridge, or either of them; or to any privileges granted 
to them. 

3. By the 14 @ 15 H. 8. c. 5. Phyſicians in London and within ſeven 
miles thereof are incorporated; with power to make ſtatutes zor the S0 
vernment of the ſocicty: and no phyhcian thall practiſe within the ſaid 
limits, till admitted by the prelident and cortumuruty under their common 
cal; on pain of 51 a month, half to the king, and half to the ſociety. 
And four cenſors are to be choſen yearly, who ſhall have the ordering of 
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Phyſicians. 


the practitioners within the ſaid limits; and the ſuperviſing of medicines, 
with power to fine and impriſon. | 

And it is further enacted, that whereas in dioceſes of England out of 
London, it is not light to find alway men able ſufficiently to examine 
(after the ſtatute) ſuch as ſhall be admitted to exerciſe phyſick in them 
therefore no perſon ſhall be ſuffered to exerciſe or practiſe in phy! 
through England, until ſuch time as he be examined at London, by the 
preſident and three of the elects of the ſaid ſociety; and to have from 
them letters teſtimonial of their approving and examination; except he 
be a graduate of Oxford or Cambridge, which hath accompliſhed all thing. 
tor his form without any grace. 

But as to ſurgeons, the law remaineth as before; that they ſhall be li. 
cenſed by the biſhop of the dioceſe or his vicar general reſpectively. 

In the caſe of the college of phyſicians againſt Levelt, E. 11 V. The 
plaintiffs brought an action of debt againſt the defendant for 2 51, for 
having practiſed phyſick within London five months without licence 
Upon nil debet pleaded, it was tried before Holt chief juſtice at Guild- 
hall; and the defence was, that he was a graduate doctor of Oxford. 
But it was ruled by Holt, upon conſideration of all the ſtatutes Fon. 
cerning this matter, that he could not practiſe within London or ſeven 
miles round, without licence of the college of phyſicians. And by his 
direction a verdict was given for the plaintiffs. L. Raym. 472. | 

And the like was adjudged on a ſpecial verdict, M. 4 Geo. 1717; in 
the caſe of Dr eſt, who was a graduate of Oxford. id. 

4. By the 34 & 3; H. 8. c. 8. Where by the ſtatute of 3 H. 8. c. 11. 
for the avoiding of ſorceries witchcrafts and other inconveniences, it was 
enacted, that no perſon within the city of London nor ſeven miles there- 


_ of ſhould take upon him to exerciſe as phyſician or ſurgeon, except he 


be firſt examined approved and admitted by the biſhop of London and 
other, under the penalties in the ſame act mentioned; ſince the making 
of which act, the company and fellowſhip of ſurgeons in London, mind- 
ing only their own lucres, and nothing the profit or eaſe of the diſeaſed 
or patient, have ſued and troubled divers honeſt perſons, as well men as 
women, whom god hath endued with the knowledge of the nature kind 
and operation of certain herbs roots and waters, and the uſing and mini- 
ſtring of them to ſuch as be pained with cuſtomable diſeaſes, as wo- 
mens breaſts being fore, a pin and the web in the eye, uncomes of 
hands, burning, ſcaldings, tore mouths, the ſtone, ſtrangury, ſaucelim, 
and morphew, and ſuch other like diſeaſes; and yet the ſaid perſons 
have not taken any thing for their pains or cunning, but have miniſtred 
the lame to poor people only for neighbourhood and god's ſake, and of 
pity and charity; and it is now well known, that the ſurgeons admitted 
will do no cure to any perſon, but where they ſhall know to be rewarded 
with a greater ſum or reward than the cure extendeth unto; for in caſe 
they would miniſter their cunning unto fore people unrewarded, there 
ſhould not ſo many rot and periſh to death tor lack or help of ſurgery; 


as daily do; but the greater part of ſurgeons admitted, be much more 
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to be blamed, than thoſe perſons that they trouble ; tor altho? the mol 
part of the perſons of the ſaid craft of furgeons have {mall cunning, ye! 
they will take great ſurns of money, and do little therefore, and by rea: 
ſon thereof they do oftentimes impair and burt their patients, rathey 
than do them good: In conſideration whereof, and for the eaſe comfort 
and health of the king's poor ſubjects, it is enacted, that it ſhall be 
lawful to everyzperion being the king's ſubject, having knowledge and 
Experience of the nature of herbs roots and waters, or of the operation 
of the ſame, by ſpeculation or practice, to uſe and miniſter in and to any 
outward ſore, uncome, wound, apoſtemations, outward ſwelling or dis 
eaſe, any herb or herbs, ointments, baths, pulteſs, and emplailters, a0 

cording to their cunning experience and knowledge, in any of the diſcalcs 
ſores and maladies aforeſaid, and all other like the fame, or drinks tou 
the ſtone and ſtrangury, or agues; without ſuit, trouble, penalty, or lots 
of their goods: the foreſaid ſtatute, or any other act, ordinance, or ſtatute 
notwithſtanding. | 
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HY Bie. 


5 HE pie, was a table to find out the ſervice belonging to each day 
Gib. 2 63. 


Pious uſes. Sec Charitable uſes. 


Plays in the church or churchyard. See Church. 


Plays in the univerfities. See Coileg 


Plough⸗alms. 


HE. plougb-alms was a kind of oblation, being moſt commonly 
| 


a penny for every plough, to be paid between caſter and whitfun- 
Sz 3 «2 W 15 
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Plurality. 


Befrains of 1. Y a canon made in the council of Lateran, holden under pope 
plurality by nocent the third, in the year of our lord 1215, it is ordained, th 
anon. ewhoſcever ſhall take any benefice with cure of ſouls, if be ſhall befcre bes 


obtained a like benef.ce, ſhall iplo jure be deprived thereof , and if he ſbal! 
contend to retain the ſame, he fhall be deprived of the ober: and the patron 


of the former, immediately after his accepting. of the latter, ſhall beſtcu; the 
ſame upon whom he fhall think worthy. Hughes, c. 16. Gibſ. 903. 


Othob. Before inſtitution, it ſhall be IN whether the preſentee hath 
emny other benefice with cure cf ſeuls; and if he hath ſuch benefice, it fha!l . 
2nguired, whether he hath a diſpenſation: And if he hath not & ſufficient di, per: 
| ſation, he ſhall by no means be admitted, unleſs he do firſt make oath, that ir- 
mediately upon his taking poſſeſſion of the benefice unto which he is inſtituted, 70 
ill reſis 2n-the reſt. I her ON Le who granteth inſtitution ſhall immediate“ 
give netice to the Bibo ps in hoſe dioceſes ſuch former benefices ſhall be, ar d 
4%) to the patrons that they may diſpoſe cf the ſame. Athon, 129. 


Gthob. Ven confirmation 1s to be made of the election of a biſhop, amen, 
cther articles of inquiry and examination according 19 the direktion of the c2- 
nous, it all be diligently inquired, whether he <:ho is elected had katy 275 
cleclien ſeveral benefices with cure of ſouls; and if he be found to have Had 
jucÞ, it ſhall be inquired whether he hath had a diſpenſation; and whethe 
the de nſalion (if he ſhall exhibit any) is a true diſpenſation, and extende!\ 
to all the benefices tohich be poſſeſſed. Athon, 133. 

According to which conttitution we find, in the times of the archbi- 
ops Peccham and Winchelfea, that confirmation was denied to three 
biſhops, by reaſon of pluralities without proper diſpenſation. Gil. 905: 


Peccham. Ile who ſball have more benefices than one <vith cin e of ., 105 
dcn e all hold only the laſt; and if be fhall firive to Ee 1 
rot, be foall forfeit all. And it is further decreed, that he duo 2. 


nere len- in" then ene, having cure of fouls, er being otherwiſe incempalil li, 
bent dis /Peil ation apeftolical, either by inſtitution or by title &f commend: 

ene by inflituticn and another by commenaam, except they be beld in 7 

manner as is permitted by 19e conſtitution ef Gregory " publiſhed in the countt! 
 L1onsz Hall be deprived of them all, and be ipſo facto exccmmunicatt, 


5-5 fall not be abjolved but by us or our ſucceſſors er the aprſielick ſee. 
Lind. I 37 . ; 


Having cure of ſouls] Whether it be a cathedral or parochial church, 
or a chapel having cure of the pariſhioners, either de jure or de facto; 
Ck ſo that there be a pariſh, wherein he can exercuc parochial. rites : alſo, 
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whether it be a dignity, or NO or church; as there are many -arc}1} 
prefb; ters, archdeacons, and deans, who have no church of their Con, 
yet 3 have juriſdiction over many churches. Lind. 135. 


- being otherwiſe inconpalivie} Namely, dignities, partonages, ati? 
Other F eccleli {tical benehces, Which require perſonal reſidence either b, 
ſtatute, privilege, or cuſtom. Lind. 137. 


In ire :h manner as is permitted by. the conflitution of Gregory] Na! NY's 
that he to whom the benefice is granted in commendam be of lawt: 


age, and a prieſt; and that it be one only, and of evident neceſſity, or 


alvantage to the church, and to continue no longer than for fix month, 
. 124. 13 P 


And 2 act be alſelved but by us or our ſucceſſors, er the opoftolict ſee | 
And by 2 mother conſtitution of the fame archbiſhop, if any ſhall other. 
wile abſolve them, they ſhall be accurſcd. Lind. 339. 

But after all, theſe canons and conſtitutions were rot intended to hinder 
or take away pluralities; but to render diſpenſations neceſſary: for a 
8 Was allowed to hold as many dignities or benefices us he coult get, 

ith the pope's diſpenſation; which was eaſily obtained fr: m his legate 

nuncio reſiding 5 5 on paying the ſums required. 72 Du. 9 1. 


By the 21 H. 8. c. 13. If any perſon hadiug oue benefice with, care Gf Reſtraint; 
us Ling of the yearly 2B 9 of 81. 67 above, accept end take any Ot ah „ plurality * 
with cure F ſeals, aud be inſtiluled aud indufted in poll: Noon of Se „ 


778 imm -diately ajter ſuch ba e had thereef,, the fil venefice 6 40 , 
a dhe in 1 law to be void. And it ſhall Be lazofu! to every 3 : lian tg 
e w thereef, to preſent another, aud 755 preſentee to have the bent] 
he (ame, in ſuch ! lite manner and form as tho) the incumbent had died 5: 
15 ned; any Hence, thirgn, or cher e. ien to the centrary notwith{iond 
aud ever y ſuch cence, union, or diſpenſation ts be chi ned con. rers 
V7  Projent ad, of <vhat name or 14400 ſoever they be, ſball be ulteriy vu 
GAG of none effect. Aud F any perſon or perſons, contrary to this prejent ac, 
* procure and cblain at the court of Rome or elſecchere any licence, union, 
TH eration, or e to receive and take ay more benefices with. care 
1 n 75 abode {1:1 ted CIVETY 2 + perſon 673 Per; 11S, 2 fun {or eine 8 Gi 
7 ecere ing and taking | ich Jandfic by force of ſuch licence union es. 2411 
45 YPenſal wn, ihat is id jay, the ſame Perſon er. perſons only, aud none oct, 
ail for every |: ſuch dt fault mmcur the. penat ity of 2 ol, aud 4 toe the has 
2 of EE ery ſuch bene ICC ON benejices as be FCCC eV + & Lal A th by ferce 
70 — uch licence, JI. Vi, toleralic Gil, 67 ail} enſalian 3 2 70 ta the Kin 5 ul 
, % him that will fue for the ſame in any. of the king 8 
ſ 95 10, 11. 


any perſon] Altho' biſhops are not within this act, otherwiſe than as 
commendataries, that is, having two benefices with cure, either be 10. 

tainer, or de novo; yet it is a general law, which ought to be taken no. 
tice of without pleadi ng, by the fame” reaton that the ſtatute of "AY 
* 2 13 Li 2. 


13 Eliz. c. 10. concerning leaſes of the clergy, hath often been adjud 


Pluraltty. 


ed 


8 
— 


a general law, tho' biſhops are not included m it. Gig. 906. 


Taving one benefice] So as that he hath been inſtituted, altho' he ha 
not been induced into the ſame; for if he taketh i ſewing beneſice 10 
ſuch inſtitution, the firſt is void, as much as if it had been taken afte 
induction alſo. /. 906. 
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the ſecond church 15, or Whether rated in the King's bools at all; for the 
Joidance will take place equally when the iecond is under, as when it 1s 
above 81 a year. C74/. 90. 


id be inſtituted aud 11, duct ed 777 polſef} Heidis of the ſame 5 Altho? tne expre 
ſion 18 copulative, and ſhould therefore imp ly, that the voidance Which 
follows thereunon doth not take place till after induction; yet it hat 
been often adjudged, that if one is inſtituted, and then -obtains op | 
1 and after that is inducted, the dip enſation comes too late; Het 

iy becauſe by inſtitution the chu ch is full of the incumbe ent, and one 


cannot have a diſpenſation to lake and receive (as the words of the act ar: 
' 1 
| 


ys 


Ale 


„hat he had before; but allo becauſe by inſtitution he hinders otl-r 
em being pretented ; and fo by obtaining inſtitution to many churche. 


vi ſequetration of the profits of them, the intent of this ſtatute miglit 
OC Utterly fad, GC 900, | 


Aid it ſball be lawful to every patren, having the advowſon thereof, . 
ut anoltber] It the firſt benefice was of leſs value than 81. a year: 
rec by his acceptance of a ſecond with cure, it is at this day in ju 


veil by the received canon law: and there needs not any ſentence de- 
1 


the ſpiritual court, to make way for the patron's preſenta- 
ton; ter he may immediately thereupon (without either deprivation 0! 


cr 


* 
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relignation) preſent a hew incumbe it to the faid church, and require his 
alntong and if the biſhop doth refuſe the patron's clerk, a quatre 


TY or the patron. But ſome opinions are, that the church 15 
not void but by Ceprivation; and that the taking of a ſecond benctice 
with. cure in ſuch. caſe, until GO PTV ATION, is no. ceſſion : But this 15 
& e Uindlerſtood, that it is no ceſſion to the di Advanta ge of the patron; 
Gf as to make a laple ircur from the time ef ſuch lion, no notice 


7 * yY 
hay: 8 


Bluralitp. 


I haying been given to the patron thereof. For until after ſuch clerk ſhall 
have been actually deprived of his firſt benefice, and notice thereof given 


to the patron z he, tho' he may, yet he need not to preſent : but then 
after ſuch deprivation, the church is void in facto and in jure, ſo that he 
muſt at his peril preſent. V alſ. c. 2. 

And if an incumbent of a church with cure under 81 a year doth take 
a ſecond benefice with cure, in which he is allo inſtituted and inducted (no 
diſpenſation being obtained for the holding of them both), by which the 
firſt is void againſt the patron, ſo that he may preſent (as before is ſhew- 
ed), but before the patron doth preſent upon ſuch avoidance, the arch- 
biſhop, by force of this ſtatute, doth grant to the clerk a licence perinde 
valcre,, to hold the firſt with the ſecond benefice; this is not a good 11 
cence (altho' confirmed according to the ſtatute) to take away the pa- 
tron's preſentment, tho' his church was only void by force of a canon, 
and not by ſtatute : for by the canon the firſt benefice was ſo void, that 
the patron might have preſented before any deprivation z and after the 
patron hath once a title to preſent, this title cannot be taken away from 
him by a tablequent licence, unleſs ſuch a licence could make a void 
church tull. Valſ. c. 2. 

But if any perſon having one benefice with cure of fouls, being of the 
yearly value of 81 or above, do accept and take another benefice wit! 
cure of ſouls, and be inſtituted and inducted in poſſeſſion of the fam 
(although the laſt bencfice be but of 31 value); immediately after ſuch 
poilefſion had thereof, the firſt benefice is not only void in law but in 
ta-to allo: fo that the patron thereof mult preſent to a living of ſuch 
value, fo void, within fix months (without expecting notice from the or- 


dinary) to avoid the lapſe ; it being then not only void by canon law, 
but alto by act of parliament, in which all men are parties. But he need 
Not (unleſs notice be duly given) preſent till ſuch time as his clerk is 
nducied into another benefice, For tho' by his inſtitution he hath the 


* 
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lame;“ fo that until he be inducted, there is no.ccfſion by this ſtatute, 


11% } ; 3 * 1 * 
but only by the canon law ; by which lau, in ſuch cate alſo he may bc 
deprived. Walſ. c. 2. 


) ; «1 1e . „ 

But the patron, if he pleaſeth, may preſent ſo ſoon as his clerk is in 
2 y p , . , 2 % — 2 5 3 5 . ; # . , LY 4 % — 
ſeituted into another benchice, INCOMPALLOI?, 40 he hath no notice from 


II . BED ᷣͤ ... OL ... . 
me ordinary of any. ceſſion or deprivation made of the firſt beneficc, b. 


11 917 94 1 pA - — 4 * *% 6d, 24% * C 1 ! 4 2 e 
Walon of his accepiance Or anothe by inftitution * And 1110 he Was 
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El " 7 - [ © # % £2 4% 1 1 1 ä Ken 11 51 > 2 , 
u inſtituted into the farit benehce, and not inducted: or elſe, u he 
Niegaſer i * 21 e 99 he. JJC BOS) 3 . 
Diealeth, he may iue ſuch Perlon in the court CNIrittian, o have him de- 
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alſo, but doth not ſubſcribe the articles according to the ſtatute; ls f 
benehice is not void, becaute by reaion of that neglect, he was never in- 
cumbent of the ſecond. The like law feemeth to be, if a man hath 6b. 
taincd a ſecond benefice incompatible with his former, by a ſimoniaga! 
contract; for in ſuch caſe allos nis preicnts ation or collation, inflicuti-n 
and induction, are utterly void and of none effect in law: ped 1 
the canon law, unleſs a pardon intervene, BY reach him in this cas 
ſimony; for by that he may be deprived. -. 2. If he that hath a bench; 
incomp atible, before he takes another, Ws & duly qualified, Goth obtygi; 
4] ſullic ent. diſpenſation, to hold at one and the ſame time more 
one of {ſuch benefices as are incompatible: for oe & diſpenſation, a man a: 
this day with us (tho' he be not qualified” by degree in the univerſitv. 
retainer, or bn ith) may hold as many benefices Without cure, of What 
value ſocver, as he can get; all of them, or all but the laſt, being ur 
der the value of 81 a year. al. c. 3. 


pa 
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Any licence, union, er other diſpenſation to the contrary wha ak Tele 
The union here ſpoken of, is meant of a temporary union foe: the li 


of the incumbent; inſtances of which are common, both before and 111 
the reformation. Gi. 907. 


And every ſuch licence, union, or diſpenſation, contrary to this aft, fall le 
witerly void and of none effect | One being poſſeſſed of two benefices bj 
Gifpen! ation according to this ſtatute, did afterwards by a trialty (or a dil. 
Fenfatiot n to hold three) obtain a third benefice, and enjoy ed all the 
three ; and Dyer ſays, that divers juſtices and ſerjeants were of opinion, 
that che! irſt of the three was void, and the profits of the third forfeited 
by this Clauſe, and that only the ſecond remained to him. G74/. gor. 
/ * 432 7. 

Alto, in the caſe of the king againſt the biſhop of Chicheſer, where 
one had two benefices with cure, by diſpenſation, and then tcok a third 
with cure (and, as it ſeemeth, without di iſpenſation); it is ſaid to have 
been adjudged, that both the two firſt mould be void. Gif. r. 
Ney 149. EY 

And the words of Hobart a £1 hold, if a man take a trialty, whit 
iS not allowed him, he cannot hs that take two benefices, becauſe his 5 
zenſ{ation is void. Z#7cb. 138. 


The rule of the canon law is, that if a perſon having two benefices 


44% 


incompatible, ſhall by diſpenſation accept A third, and be in 1 pot: 
{cffion thereof, the two firit ſhall be ipſo facto void. Gi/. 90 

Upon all which conſiderations, if a third benefice is to M ee b. 
one who already holds two by diſpenſation, the beſt way is to Gctermi 
which of the two he will hold with the third, and to make the other v 
by relignation, before he accepts the third. G7/. 90%. 


Shell procure and obtain at the court of Rome] In the catalogue of fac 
rics which were grantable at Rome in the times of popery (beſi les the 
common di ſpenſations to hold two, three, or four benefices incompatil- 


wenn 


' are theſe three that follow: 1. A diſpenſation to whatſoever _ how 
many ſoever benefices dee to the value of 5001 a year. 2. To 

the value of 10001 a year. 3. Without any reſtriction : The pri ice of 
cach riſing gradually, according to the degree of favour and profit. 
Gio}. 907. 

And how much the pr actice, as well as law. of holding pluralities, was 
| altered by this ſtatute, from what it was whilſt the right of diſpenſation 
: reſted in the pope 3 will appear (amongſt many other ſuch like which 
: might be mentioned) from the famous inſtance of Bogo de Clare, rector 
| of St Peter's in the Eaſt in Oxford; who in the eighth year of king Ed- 

ward the firſt, was preſented by the earl of Glouceſter to the church of 
\Wyiton in the county of Northampton, and obtained a diſpenſation to 
hold the ſame, together with one church in Ireland, and fourtcen other 
churches in England in nine different dioceſes; all which benefices wert 


valued at that time at 2681. 6s. 8d, Ken. Par. Ant. 292. 60% 90% 
I 1 Hiſt. et Anliq. Univ. Oxon. 1 16. 
By the aforeſaid ſtatute of the 21 H. 8. c. 13. it is ena red, that a!/ 


pi il men being of the king's council, may purchaſe licence. or Gifpei Ya! 149, 


to take, receive, and keep three parſenages or benefices with cure f ſculs; ana 
3 other being the king's c aplains, aud not ſworn Y his council; the (hap- 


F * (#1. 
4 


3 lnins of the queen, prince, or princeſs, or any of the king's chil, Hl wen, bir et, Fen, 
5 hers, Be or aunts, may ſemblaby purchaſe er or di ſpenſat 6, an 
: receive and keep two parſouazes end benefices with cure of ſouls : Every dreh- 
bilhop and due may have fix chaplains; every margquiſs and earl, five, wiſ- 
cut, and other biſhop, four ; chancellor of England fer the time being, baron 
and knight of the garter, three ;, every dutcheſs, marchioneſs, count JS, end 
5 b. 6e being widews, two, treaſurer, controller of the king's houſe, the 


77 us 


Kit 5 ſecretary, and dean of his chapel, the king's amner, and maſter 7 . He 


8 75 ch chief juſtice of the king's bench, one; warden of the five Por 

yy 612 Tobereof every one may purchaſe licence or diſpenſaticn, and receive hate 

ed bee two per/onages er benefices with cure of fouls. And the brethren 

5 end | "ns of ail te, pra! loras, cobhich are dern in wealoct, may every of thei 
: Fcbaſßs licence or diſpenſation do receive have and keep as many parſanages or 

0 Le ſqhices cvith cure, as the chaplains of a duke or archbiſhop. And the brethren 
„ 


79. Jons born in wedzocr of every Knit, may every of them purchaſe licence 
c Co penſation, aud receive taxe and reep two parſonages or beneſices will. 
(ire "of ſeals. EE 


of. Carfonages or benefices] Diſpenſations were granted heretofore, for ſuch 


a number of benefices, without {ſpecifying the particulars ; and ſome- 
55 times with an aclditional power to enchange, and take others; only keep- 
ine In 4 within the number in point of poflellion at one and the fame tune E. 
EY Bur the later and ſafer way hath been, to grant diſpenſation only tor 
| Pre,encing the voidance of a benefice in polſeſiion, by the taking of 


| a ſccond, © however theſe words may be capable of a larger! interpretation, 
{> 10, 907. | 
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Every duke, miergu 5 earl, Sc.] And altho' ſuch duke, marquiſs, c; 
or the 85 be minors; and under age: yet they may retain chap! 
within this ack: as was achudged in the cate of the queen and the b. 
Of Saliſluy; even tho' the lord adiniral, i in whoſe cuſtody the minor 
right retain chaplains in his own right. 4 Co. 119. Gibſ. 908. 

Eut if the fon nd heir apparent. a baron, or ſuch like, retain: 
25 e and his father dieth, and the chaplain purchaſeth Aifpenfar, 
ſuch retainer will not avail, becauſe it was not available at the begin: 
4 Co. 90. 5 


x 


And if the perſon who retained dies, or is removed, or is attain! 


Leit 
before any e. Tect of the retainer; it is gone, and ſhall have no « 


atterwards : but if it kate fn An bene, it continues good, not, 


8. ** 11 . 0 
1e dl! 18 death, 01 at (ta! nde (© a. 1 cm OVA Gb}. 90 8. 
þ Di& BYen u id [ONS born in TOEALOCH of EOVErY kn . 4 But nor bret! hren 
b " 7 3 | A *r% #3 + 74 "yn. 1. 8 . . 5 
| ons of baronets; which dignity hath been created ſince the mak! 
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/ Fe 40% 1 7 bs CiITE1 of Vs; AP 13 7s 2 t eſaid, fall be b3t. 
pave end exbivit, where nec N all lie, letters under the fren and ſea! ©) 
E 07 ether their {ord and ice, 1 22 | S ce le 6. plans they be; „ AG 
nat to enjoy any ſuch 4 plural, ''C oy of benefices by Veins ſuch <> baplain - any tt: 


in this at} notwithſlendiag. 
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Lell ters under the fign and ſeal] Which may be in this form: “ En! 
all men by theſe ee that J the right honourable A. lord 
« baron of have admitted, conſtituted, and appointed the : 
<' verend B. C. clerk; my 0 omeſtick chaplain ;z to have, hold, and ©: 

all and {tngular the be ras privileges, liberties, and advantages. | 
and of righ c granted to the chaplains of noblemen by the laws © a 
Katutes of this realm. Given under my hand and ſeal, the 
£6 Of in the ycar &c.“ 

And the ſame being under hand and ſea), it ſeemeth that if tlic: 
all be Jawtul cauſe to dilcharge him, ſuch diſcharge muſt be 4! 
under hand and ſeal: Which may be to this effeck; „Whereas! 


the right honourable A. lord - baron of by Writing 
4 under my hand and feal, bearing date the - day of 
admit, conſtitute, and appoint B. C. clerk, my domeſtick chaplain; 
e hold and enjoy all benefits, privileges, and advantages belonging 
| ce the ſame: Now. by theſe Ene I the ſaid A. lord ——— & fi 
& divers oo d and lawful cauſes and conſiderations, diſmiſs and diſchalg. 
| the {aid B. C. from my ſervice as domeſtick chaplain, and from # 
* privileges and advantages to him granted as aforeſaid. Given und 
&% IT 


my hand and ſeal, the —— day of in the year &c.“ 

S. 23. Aud all dofors and bachelors of divinity, doctors of law, and le. 
'F ebelors of law canon, and every of them, which ſhall be admitted to ai {| 
"x the ſaid degrees by any of the univerſities of this realm, and not by grace cn 
| | may purchaſe licence, and take, have, and keep tw par jonages or bene. 
©: with cure of ſouls, 


Bachel 


774 79081 an, ay 4 4A FF ; 7 * * i *Y y raed: 
aid Drovifeens not. withſtonalng g; and if they do, then every ſuch ſpiritual pesſou 
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Plurality. 


Bachelors of law canon] Dr Ayliffe ſays, that no degree in the canon 
law hath been taken ſince the reformation. Ay!. Par. [418.] 


And not by grace only] This ſeems to be explained by a like expreſſion 
in the ſtatute of the 14 H. 8. c. 5. intitled, © The privileges and autho 
* rity of phyſicians in London;“ by which, proviſion is made for che 
examination of phyſicians by the preſident and elects, execs he be a g1 
duale of Oxford or Cambridge, which hath accompliſhed all things for 1 


form, without any grace; that is, (as it ſeemeth) hath performec the ltaru- 


table exerciles, in order to ſuch degree, without any favour or diſpente 
tion therein. Gz#/. 908, 909. 

S. 24. Provided, that every archbiſhop, becauſe he muſt occupy eight cg 
laing at conſecrations of bifheps , and every b Hop, becatiſe he no pecupy H 
chaplaius at giving of orders and conſe cralion of church: % ny. CVE of - 44 
have two chaplains over and above the number above limited nulo hos 
F every one may purchaſe licence or diſpenſation, and tak? recave am acl 0 
many parfonages and bensjices with cure of ſauls, as is before affiened 10 
Chaplains. 

Dr Ayliff te ſays, that notwithitanding this clauſe, biſhops can . qu 
lify this nu mber for the purpoles here 1 mentioned, of ordination and con 
tecration z but that they can qualify no more than four, for a licen nee or 
Gnpen Ons But this ſeemeth contrary to the words. of the clauſe 
above recite 4 Art Par. [418.] 

Bi 4-8. os ovided aljo, that no perſon to w Dom any minber of cbaplains c. 
any chaj Main, uy any of the proviſions oforejaid rs limited, ſball in any wiſe, 
by _ £4 any of the * fame Pr oVIAONS, aauvance any [pt Ala 0 p (08 OF Pes, 7115, 
above the number of them appointed, to receive or keep any more beneſices with 
CUE 7 "huts than 75 4 limited 7 this oft » QHY "ous [t ified in le 
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be renewed upon the death of one of thoſe who made up the taint. 
umber: inaſmuch as the retainer was n ull ab initio; and a chaplal. 

1 gally qualified, cannot be diſcharged ut p! ent e, to make Way tor 

G1 989. 


85 A . 44. 1 
30 M a baron (Who can have but three cha 1 1040s, CIOULONAHLY Kue AG. 


Cordingly, and they being advanced to pluralit [: , he no diſpleaſure or 
for other cauſe doth diſmiſs them from their attend: „ yet they. arc. his 
chaplains at large, and may hold their pluralitic 8 for kt 11 es : and tho* 
he may entertain as many Other = he will, ec he cannot qualify any of 


} ? 21 = Sol Þ «727 b 133 FN / KEY, I . * 
them to hold a plur: allty, Whillt the Hrſt three are Uving. TE 10 Of 
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enge that hath a Vicar endewed n any beneſice 
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others. But as any of the three firſt die; he may qualify others, if 
be he retain them anew after the death of the firſt. Walſ. c. 3. 

If a baron, who may retain three chaplains as aforeſaid, 
den of the cinque ports (who may have a chaplain in reſpect of 
fice), yet ſhall he have but three; and if a baron hath three, and be ma 
an carl, yet he ſhall have but five. in all; i 


and ſo of the reſt; becauſe ti! 
ſtatute is to be taken ſtrictly againſt pluralities. Ci. 909. 
Q 7 


J. 29. Provided, that it ſhall be lac Tul I COVEY pifitual per ſo Jt 
chaplain lo the King, 
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Being ꝛwidotbs] And. tho they © marry, the re 
Lands good, and ſhall have its effect after marriage. If rhey 1 
COT the degree of a baron, they are ſpecially prov vided for in this chan 
mdf they marry. a baron, 


i Gown the law in the following words: If a woman baronels retains 
FO chaplains according to the ſtatute, and afterwards taketh one 1 { 
PURuity to huſband; the retainer of theſe tw. o 1 lains remaineth, 2. 
they without new retainer may take two benefices; for their retainer w. 
not ended by the marriage. 4 Co. 119. Gibſ. 900. 
of + 4:21; 41. No licence or difpenſatic 7 jr the Ke. eping of inore be nefic 
WHY Cats 1362 ant, ſball be granted to any, but ſuch ch as ſhall be though! 
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Plurality. 


veiy well worthy for his learning, and very well able aud ſufficient to di, 
charge his duty ; that is, who fhall have taken the degree of a maſter of art; 
at the leaſt in one of the univerſities of this realm, and be a publick and ſuffi 
cient preacher licenſed. Provided always, that he be by a good and fi Noth 
caution bound to make his perſonal reſidence in each of his ſaid benefces {ur 
ome reaſonable time in every year; and that the ſaid benefices be not more 
than thirty miles diſtant aſunder; and laſily, that he have under him, in the 
benefice where he doth net reſide, a preacher lawfully allowed, that is able 
ſufficiently to teach and inſtrutt the people. 


Very well worthy for his learning] So is the tenor of the Lateran counci! 
under Innocent the third againſt pluralities; where it is allowed, in this 
particular caſe and in no other, that the ſee apoſtolic may diſpenſe with; 
perſons of ſublime abilities and learning, that they may be honoured with 
more. benefices than one. Gi. 910, 


A publick and ſufficient preacher licenſed]! With regard to his being thus 
qualified (which in thoſe days was not a common qualification), there. is 
atually a proviſo in the body of the diſpenſation, that in either of the 
churches he preach thirteen lermons Very Fear, according to the orders 
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of the church of England publiſhed in that behalf, and therein handle the 
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diſpenſation to hold two benefices, there is a proviſo, that in that benefice 
from which he ſhall be the more abſent, he ſhall exerciſe hoſpitality. for 
at leaſt two months every year: And that proviſo being evidently founded 
on this canon; every pluraliſt, who doth not obſerve it, is puniſhable bY 


-% 


eccleſiaſtical cenſures. CI,. 91 1. 
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UUTTY miles, by way ot diſpenation, with this canon; and in ſuch e 
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ve find this clauſe in the IJacuhkies granted GY the archbithop, ine 
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* King I; e, 77 eee : ' 7 
Ling's licence for diſtance beyord thirty miles having been firit granted 
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ra wavy I? - lik VV | 1. 1 | 
O YOU, or the Ke; by rcalon ot v Hich licence and Claule, mey Rave 


been uſually called royal diſpenſciblons. But none of theſe (as it leemetir 
7 ' . ; ; a . . | 
have been granted ſince the revolution; it having been then ſer, forth 
the declaration of rights, 1 V. fe. 2: c. 2. that the power of ſuſpending 
laws or the execution of laws, by regal authority, without conſent of par- 


bament, is illegal, and with reipect to acts of pariizment in particular, 


It 18 enacted by that ſtatute, that no diſpenſation by non-obſtante of any 
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Itartite ſhall be allowed, unlels tlie lane ſiatl De LUCCIQUY provided 101 41 
ſuch ſtatute. 6740. 911. 
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larofully allowed | In purivance: of this canon (and not of any thing in 
the ſtatute), 4 Ciaule to the like piirpole is inſerted in the faculty or dii- 
Penſation. C/. 911, 


N And 


163 


164 


Manner of ob- 
taining a diſ- 
penſation. 


Pluralitp. 


And it is further provided by Canon 47. that whoſoever hath tw; 


benefices, ſhall maintain a preacher licenſed, in the benefice wher 


he doth not reſide; except he preach himſelf at both of then 
_ ed 

The method which a preſentee mult purſue, in order to obtain 
aiffenfation, 1s as followeth : 

He muſt obtain of the bj ſhop, in whoſe dioceſe the livings are, t. 
certificates of the values in the king's book 5, and the reputed value 
and diſtance of ſuch livings; one certificate for the archbiſhop, and t. 
other for the lord chancellor. And if the livings he in two Gieceic 
then two certificates, as 3 re to be obtain ed from each ng 


each certifying chen ue in che king's books, and the re puted value, 


Lille Ii 10 1 OWN dioceſe 5 ang both of the: 1, the reputod diſtance 
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Which certificates may be in this fort 
Euch CEFLUICATES may DE in N 
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o tne moſt reverend father in go. 3 by divine provide. 
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lord archbiſhop of Canterbury, prim Ire ail Eng gland and mere 


PCITans 
Whereas . B. clerk, maſtcr of arts, vicar of C. in the county of 
f 10ceſe of E. is preſented to the 5 of 4 in the count: 
dioccie aforeiaid ; Theſe are therefore to Cert! if/ your gra ce, that t. 


Vicarage of C. 1s valued in the Ng bocks at 1s of the 


Peg Yearly valuc Of — That the Jaid rectory. of F. is valued in the 
kin: Pools at 1s of the reputed yearly value of And that 
A+ Are (11 tant from each other about miles. WII itneis IN V han 0 


tue day of —— 
ne like to the lord high chancellor of Great Britain, 


He muſt allo exhibit to the a archbiſhop, his preſentation to the ſect 
1Y1n 
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J hop, Alice th Ortner 1IOr the lord chancellor. 


he form cf winch teſtimonials may be thus; 

Io the moſt reverend father in god, Thomas, by divine Prout 
dence, lord archbiſhop of Canterbury, primate of all 8 and, 
metropolitan: 

We whoſe names and ſcals are hereunto ſubſcribed and ſet, do hon 
certify Your grace, that we have perſona uy known the 1: fe and behavior 
ot A. B. clerk, maſter of arts, vicar of C. in the county cf D. and didcbte 
of E. for the ſpace of t! Fee Fears now laſt paſt; that he hath, during the 
laid time, been of good ane | honeſt life and converiation, a faithful and 
loyal ſubject to his n najeſty King George the third, and hath not (e to! 
We know) held, written, or taught any thing, but what the church o. 
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ingland approves of and maintains. In witneſs - whereof, we have 
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Plurality. 


hereunto ſet our hands and ſcals, this — day of in the year of our 


lord a e 


A. B. rector of A. 
D. vicar of B. 
E. F. vicar of C.“ 


And he muſt in like manner exhibit to the archbiſhop his letters of 


orders of deacon and prieſt. 
And he muſt alſo exhi bit to the archbiſhop, a certificate of his having 
taken the degree of maſter of arts at the Kalt in one of the _ypiveriities 


ot this caltn, under the hand of the regiſter of - {uch univerſity 


And in caſe he be not doctor or batchelor of divinity, nor doctor G: 


law, nor batchelor of canon law; he is to procure a qualification (acc: 
- 
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After Which, his diſpe eniation is made out at the faculty office; here 
es lecurity accorumg tO che ducction of tlie canon. And 
RW 1 21 5 i 4 J ' 
$ he muſt repair to the lord: chancellor, for confirmation under th. 
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«© chequer of our ſovereign lord the king, do not exceed the ſun! 


41 1 


= you may frecly and lay fully accept, and hold as long as . 


1 live, the rectory of the pariſh church or 


in county -of — 
and ddioccie ot not diſtant from the former above — mill. 
% or thereabouts, the annual fruits whereof according to the valuat 
« aforeſaid, do not exceed the ſum of Provided always, tha! 
«each of the churches aforeſaid, as well in that, from which it ſh. 
„ happen that you ſhall be for the greater part abſent, as in the othe 
« n which you ſhall make perpetual and perſonal reſidence, vou < 
Preac! , chirccen jermons every YCar © according to the ordinances. of 
« church of England promutg: 4 in that behalf; and do the: 50 


BY relwiouily and TCYCH ntly handle the holy word of god; Ra that 
« the benefice, from which you ſhall hap pen to be moſt abſen Þ bar 
„ nevertheleſs exerciſe hoſpitality, two months yearly ; and "IP it £11 


ording to the fruits and profits thereof, as much as in you liet), 
vou do lupport and relicve the inhabitants of that pariſh, eſpeci. 
the poor and needy. Provided alto, that the cure of the fouls of 
« church from which y« zu {hail be moſt ablent, be in the mean time 


all reſpects laudably ſerved by an able miniſter, cavable-to--expl: 


interpret the principles of the chriſtian religion, and to dec! 
the word of god unto. the people, in caſe the revenues of the 
church can conveniently maintain ſuch 1 and that a competet! 
„and ſufficient. ſalary. be well and truly allowed and paid to the . 
1inifter, to be limited and allotted by the proper ordinary at his di. 
e Cretion, or by us or our ſucceſſors, in caſe the dioceſan biſhop ſhall n 
take due care chercin. Provided nevertheleſs, that theſe preſents de 


not avail you any t! ung, unleſs duly confirmed by the king's letter 


patent. Given under the ſcal of our office of facultics, this —— da 
fo 39 
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The lord chancellor's confirmation: 

George the third, &c. To all to whom theſe our pretent letter: 
„ ſhail come, greeting: We have ſcen certain letters of diſpenſation : 
* rheie Hp $5 anne? FT which, and every thing therein eng ce Rl 
A) ng to a certain act in that behalf made in che parliament of He 

| hth heretofore king of England, our predeceſſor, we have rat. 
217 810 and confirmed, and for us our heirs a1 4 ſucceſſors u. 
ratify approve and confirm by thele preſents : So that the reverenc. 

A. B. clerk, maſter of arts, in the letters aforeſaid named, may ue 
aue and enjoy, treely and quietly with impunity, and lawfully, all and 
ſingular the things in the lame {pecified, according to the force forn 
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to 


mention Of the Certalt 5 6 the Premiſſes, Or of any Other 1 : 
de 


or 21 9 Re us heretofore made to the ſaid A. B. be not made in theic 

8 prelel Ata; Or any Other thing, cauſe, or matter whatſoever in any Wil 

<<; noth ichſtanding. In teſtimony whereof we have cauſed theſe our let. 

ters to be made Datent. W itneis our lelt at WW eſtm inſter, the Gay 
f In e — year of our reign.” 
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abſence, ſhall ceaſe and be void; and the incumbent f. 


Pluralitp. 16 7 


7. By the ſeveral ſtamp acts; for every ſkin or piece of vellum or Stamp duty, 


parchment, or ſheet or piece of paper, on which any diſpenſation to hold 


two eccleſiaſtical dignities or beneſices, or both a dignity and a beneſice, 


ſhall be ingroſſed or written, there ſhall be paid a treble torty ſhilling 
ſtamp duty. 
By the EI. c. 20. That the livi; 5 | 

8. y the 13 .. „ ; c LE. IVINgsS appointed tor eccleſiaſtical Leaſes of pla- 
miniſters may not by corrupt and indirect dealings be transferred to other 12lifts. 
uſes, it is Enacted, that no leaſe to be made. of any. benefice or eccleſi. 
aſtical promotion with cure, or any part thereof, and not beine impropri 

it tha , , a * 2.7 * = Band Tinbed whey 
ated, ſhall endure any longer than while the leflor ſhall be ordinarily r, 
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ſident, and lIerving the cure of ſuch benefice without abſence above tour 
{core days in any one year; but every ſuch leaſe, immediately upon ſuch 
: : ; 7 : ae: | J oftending {hall 
for the lame loſe one year's profit of his {aid benelice, to be diſtributed 
by the ordinary” among tac poor of the pariſh. And all chargings of 
ſuch benefices with cure with any penſion, or with any profit. out or the 
F 1 „ HEX 4 0 HC 
lame to be yielded or taken, other than rents reſerved 
be void. 
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in New England, 
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Polygamy. 


Or hoſe huſband or wife ſhall abſent him or her ſelf the one from the 
ether, for ſeven years together, in any part within his majeſty's domin ons, the 
ene of them not Knowing the other to be living within that time] So that in 
this caſe notice is material, and maketh the offence. 3 Inſt. 88. 


Shall not extend to any perſon that ſhall be at the time of fuc h marriage d.. 
worced by any ſentence in the ecclefraſtical court] And this is Inteinled.. a di- 
vorce not a pinculo matrimonii, for then without the aid of any pres 


either may freely marry ; but it muſt be intended of divorces @ men/a ei 
{boro. 1 HI. H. 694. 


Nor de any perſon by reaſon of any former marriage had or mad? within the 
age of conſent | If the man be above fourteen and the wite under twelve, 
or if the wite be above twelve and the man under tourteen, yet may the 
nuſbaud or wife fo above the age of content diſagree to the elpouſals, as 
well as the party that is under the age of conſent; for the advantage of 
difagreement muſt be reciprocal. And ſo it was reſolved by the judges 
and civilians, T, 42 El. in the king's bench, in a writ of error between 
Babington and Warner. So as if either party be within age of conſent, it 
15 no former marriage within this act. 3 1½/. 89. 


I. 4 G. Strutville's cale. By Parker chief juſtice : Where a woman 
marries a ſecond huſband, the firſt huſband being alive, and the ſecond 
not privy ; as to what he acquired during the cohabitation, ſhe ſhall be 


eſteemed as a ſervant to the ſecond huſband, who is intitled to the bene- 
jt of her labour. 


Popery. 


I. Papal incroachments in this realm. 
II. Popifh juriſdiction aboliſhed. 

III. Peter pence aboliſhed, 

85 Hirt fruits and tenths taken from the pope. 
. The pope's preſentation to benefices. 

5 . Appeals to Rome. 

VII. Bringing bulls and other inflruments from Ren 

VIII. Peopiſh borks and relicks. 

IX. Tefuits and popiſh prieſts. 

X. Saying or hearing maſs. 

XI. Frequenting conventicles. _ 

Vow 3h; ” SR XII. [Fcreion 


1 


Popery. 


XII. Foreign education of papiſts. 


XIII. Popiſh children of proteſtants. 

XIV. Proteſtant children of papiſts. 

XV. Papiſts not repairing to church. 

XVI. Perverting others or being perverted to popery. 
XVII. Entring into foreign ſervice. 

XVIII. Refufing the oaths and ſubſcriptions. 

XIX. Armour and ammunition. 

XX. Horſes. 

XXI. Popiſh baptiſm. 

XXII. Popiſh marriage. 

XXXIII. Popriſh burial, 

XXIV. Heirs of popiſh recuſants. 

XXV. Popiſh wife, 

XXVI. Poprſh ſervants or ſojourners. 

XXVII. Popiſh ſchoolmaſters. 

XXVIII. Papiſis ſball not ſucceed to the crown of this realm, 
XXIX. Pepiſts ſhall not fit in either Houſe of parliament. 


XXX. Papiſis ſhall not preſent to benefices. 
XXXI. Shall be as excommunicated. 


XXXII. Shall not repair to court. 
XXXIII. Shall not come within ten miles of 1 
XXXIV. Shall not remove above five miles from their habi- 


tation. 


XXXV. Shall be di iſabled as to law, Pbyſich, and offices, 
XXXVI. Shall not be executors, adminiſtrators, or guardians. 


XXXVII. Shall not inherit or take by dejcent, deviſe, © 
purchaſe, 


XXXVIII. Inrolling deeds and wills of papiſts. 

XXXIX. Regiftring eſtates of papiſts. 

XL. Papiſts to pay double taxes. 

XLI. Lands given to ſuperſtitious uſes, 

XLII. Preſentment of papiſts to the courts fþi ritual and 


temporal, 


3 XLIII. Infer- 


2 


_ Hopery. 
XLIII. Information againſt papiſis not reſtratned to the pro- 


fen county. 
XLIV. Peers how to be tried in caſes of recuſancy, 
XLV. Papiſts conforming. 
XLVI. Saving ef the ecclejiaſtical juriſdiftion. 


1 Fe pal encroachments in this realm. 


I. PENG doth not appear much of the pope's power in this 

realm before the conqueſt. But the pope having favoured and 
ſupported king William the firſt in his invaſion of this kingdom, took 
that opportunity of enlarging his incroachments, and in this King's reign 
began to ſend his legates hither; and prevailed with Henry the firſt to 
give up the donation of biſhopricks; and in the time of king Stephen 
gained the prerogative of appeals; and in the time of Henry the ſecond 
exempted all clerks from the ſecular power. 1 Haw. 49, 50. 

2. And not long after this, by a general excommunication of the king 
and people, for ſeveral years, becauſe they would not ſuffer an arch- 
biſhop to be impoſed upon them; king John was reduced to ſuch 
Rraights, that he was obliged to ſurrender his kingdoms to the pope, 
and to receive them again, to hold of him for the rent of a thouſand 


marks. 1 Hew. 30. 


3. And in the following reign, of Henry the third; partly from the 
profits of our beſt church benehces, which were generally given to Italians 
and others reſiding at the court of Rome, and partly from the taxes im 
poted by the pope, there went yearly out of the kingdom 70,0001. a: 
immenſe ſum in thoſe days. 1 Haw. 50. 

4. The nation, being under this neceſſity, was obliged to provide tor 
the prerogative of the prince and the liberties of the people, by mat; 
itrict laws; as will appear in the following ſections. 1 Hay. 50. 


II. Popifh jurijd:fiom abeliſhed. 


1. Art. 37. The biſhop of Rome hath no juriſdiction in dus realm & 
-ngland. | | 

e Can. 1. All eccleſiaſtical perſons ſhall faithfully keep and obſcrve, 
and (as much as in them lieth) ſhall cauſe to be obſerved and kept oi 
others, all and ſingular laws and ſtatutes made for reſtoring to the crown 
of this kingdom the ancient juriſdiction over the ſtate eccleſiaſtical, an] 
aboliſhing all foreign power repugnant to the ſame. And all cccleſiaſtica! 
perſons having cure of ſouls, and all other preachers and readers of divi- 
nity lectures, ſhall to the uttermoſt of their wit knowledge and learning, 
purely and ſincerely, without any colour or diſſimulation, teach maniteit 


open and declare, four times a year at leaſt, in their ſermons and other 
collations and lectures, that all uſurped and foreign power (foraſmuch as 


J. 2 ie 


171 


172 


Poperp. 


the Same hath no eſtabliſhment nor ground by the law of god) is for mot 
Juſt caules taken away and aboliſhed; and that therefore no manner of 
ebene or ſubjection 1s _ unto any ſuch foreign power. 

2. By the 26 H. 8. c. 1. the king ſhall be taken as the only ſupreme head 
iu earth of the church of Englond, fo ſhall have and enjoy annexed to the 
imperial crown of this realm, "all honours dignities prebeminentces juriſdiclici, 
privileges authorities immunities profits and commodities to the ſaid dignity e 
firpreme head of the ſame church belonging; and ſhall have power, from time 
to time, to viſit repreſs redreſs reform order corrett reſtrain and amend all ſuch 
errors berefies abuſes offences contempts and enormities, which by any piritual 
authority may lawfully be reformed repreſſed ordered redreſſed cor refted reſtrained 
or eee any uſage, cuſtom, fereign laws, foreign authority, pi eſcripticn, 

r any other thing to the contrary netwith Sanding. 

4. And by the 35 H. 8. c. 3. Whereas the king hath heretofore bern 
and is juſtly late fully and notorioufly known named publiſhed and declared, . 
be king of England France and Ireland, defender of the faith, and of the 
church of England and alſo of Ireland in earth ſupreme bead, and bath jufti 
and lawfully uſed the title and name thereof, it is enatted, that all his ma- 
ejty's ſubjects ſhall from henceforth accept and take the "ſame his majeſty". 
Hyle as it is declared and ſet forth in manner and form following ; vir. 
Henry the eighth, by the grace of god, king of England France ard 


Ireland, defender of the faith, and of the church of England and alſo ot 


Ireland in earth the ſupreme head : and the faid ſiyle ſhall be fer ever uni 
ted Low onnexed to the imperial crown of this realm. 

And by the 1 Eliz. c. 1. To the intent that all the uſurped and forcis; 
Sow wer and authority, ſpiritual and temporal, may for ever be clearly extin- 
guiſded, and never to be uſed or obeyed within this realm; it is enacted, that 
»o foreign prince perſon prelate ſtate or potentate, ſpiritual or temporet, fal 
any time uſe enjoy or exerciſe any manner of power furiſdiction ſupericrit 
eu1hority preheminence or privilege, ſpiritual or ecclefraſtical, within this realin 
tit the ſame ſhall be clearly aboliſhed for ever: any flatute, ordinance, c. 
512, conſtitutions, or any other matter or cauſe whatſoever to the controry 
uotwilhſtanding. 1. 16. 


And ſuch juriſdictions privileges ſuperiorities and preheminences, ſpiritual au. 


eclefraftical, as by any ſpiritual or eccleſiaſtical power er authority hath dee. 


heretofore or may lawfully be exerciſed or uſed, for the viſitation of the ect: 


5 ſtical ftate and perſons, and for reformation order and correction of 1h: 


Jaime, and of all manner of errors beręſies ſchiſms abuſes offences contem sie 


aud enorimities, ſhall for ever. be united and annexed to the imperial crown 


this realm. 1. 17. 


And for the utter extinguiſhments of all foreign and uſur ped power and di. 
thority, it is enacted; that if any perſon ſhall by writing, printing, teaching, 
preaching, expreſs words, deed or att, adviſedly malicioufly and direciiy 4 
firm hold ſtand with ſet forth maintain or defend the authority prebeminence 
power or juriſdittion, ſpiritual or ecclefiaſtical, of any fereign prince pretat? 
perſon ſtate or potentate whatſoever, heretofore claimed uſed or uſurped with 
this realm; @ ſhall advijedly malicicuſly and diretily put in ure or centers oh) 

thing, 


OT Ine 


? 


Poperv. 


ling, for the-extolling advancement ſetting forth maintenance or defence of any 


ſuch pretended or uſurped juriſdiction power prebeminence ana authority, or 
any part therecf; he, his abettors aiders procurers and counſellors, being thereef 


attainted according to the true order and courſe of the commen laws of this 


realm, ſhall for the firſt offence forfeit to the king all his goods and chattels, 
as wwell real as perſonal, and if he have not goods worth 20. he ſhall alſo 
Je impriſoned for à year; and alſo all the ecclefraſtical promotions of every 
ſpiritual perſon ſo offending ſhall be void: for the ſecond offence ſhall incur 
A præmunire: and for the third offence ſhall be guilty of lig treaſcn. But 
1 perſon ſhall be moleſted for any offence by preaching teaching er <words, un, 


eſs he be indifted within one half year. Aud no perſon ſhall be indifted or 


arraigned for any offence adjudged by this act, unleſs there be two jufficient 
<witneſſes ar more, to teſtify the offence ; and the ſaid witneſſes, or ſo many of 
them as ſhall be living, and within the realm at the time of the arreignmen:. 
ſhall be brought forth in perſon face to face to give evidence, if the party 
require it. And if any perſon ſhall happen to gree relief aid or confert, 10 
a perſon offending in any ſuch caſe of premunire or treaſon ; this ſhall not be 
taken to be an offence, unleſs there be two ſufficient witneſſes openly to teſtify, 


that the perſon had notice and knowledge of the offence committed. ſ. 27, 28, 


29, 30, 31, 37, 38. And by the 23 El. c. 1. 1. 8. The juſtices of the 
peace may inquire of offences within this a (but not hear and determine 
the ſame), within a year and a day after the offence committed. 

6. And by the 5 El. c. 1. (which act is required to be read at every 
quarter ſeſſions, leet and law day, and once in every term in the open hall 
ot every houſe of court and chancery), if any perſon ſhall by writing, 
printing, preaching or teaching, deed or aft, adviſedly and <witting ly. hold or 
and with, to extol fet forth maintain or defend the authority juriſdietion 
or power of the biſhop cf Reme or of his fee, heretofore claimed uſed or 
uſurped within this realm; or by any ſpeech open deed or aft, adviſedly and 
wittingly attribute any ſuch manner of furiſdiction authority or prehemience to 
the ſaid biſhop er ſee of Rome within this realm: he, his abetters procurers 


and counſellors, and allo their aiders offiftants and comferters, upon purpoſe and 


to the intent tg ſel forth further and extol the ſaid uſurped power, being 
thereof lawfully indicted or preſented within one year, and convitted or at- 
tainted at any time ofter, ſhall incur a præmunire: And as well juſlices of 
Me in their ciruits, as Juſtices of the peace in their quarter or open ſeffions, 
may inguire thereof as of other effences againſt the peace, and ſball certify 
every preſentment thereof into the king's bench, within forty days, if the tern 
be then open; if net, at the firſt day of the full term next following the jaid 
forty days; on pain of 1001. and the juſtices of the king*s bench ſhall hear 


and determine the ſame, as in other caſes of premunire. And for the ſecond 


Hence, ſuch perſon ſhall be guilty of high treaſon : But not to Work Cor- 
Tiplion of blood, difheriſon of heirs, or forfeiture of dower. Provided; that 
the charitable giving of reaſonable alms to any offender, without fraud or 
com, fha!l not be deemed any ſuch abetment procuring counſelling aiding of- 
Sting or comforting, as thereby to incur any pain or forfeiture, 


His 


— . r 
* 
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Popery. 


His abettes's procurers and connſellors, and ale thor aid'rs offifiants . 
comſorters] An indictment againſt any ſuch perſon muſt be, knoWinms U 
principal to be a maintainer of the juriſdiction of the pope ; and © la; 
againſt the ferm of the flatute only, is not ſufficient. 1 H. II. 332. 


Charitable giving of reaſonaVle alms] This ſpecial clauſe of giving alu 
not to make an aider or comforter, if the alms be reaſonable and withou 
covin, tho? the offender be not impriſoned nor under bail, ſeems to |; 
but agreeable to the common law; and therefore it ems even by th 
common law, if a phyſician or ſurgeon miniſter help to an offender 5. 
or wounded, tho' he know him to be an offender even in treaſon, th 
makes him not a traytor, for it is done upon the account of common 
manity ; but it will be!miſpriſion of treaſon, if he know it, and bo” 
diſcover him. 1 H. H. 332. 

7. Finally, by the 3 J. c. 4. If any perſon ſhall, either upon the ſeas, 
beyond the ſeas, or in any aber place within the king's dominions, pus 
pratlice to ab ſolve perſuade or withdraw any of his majeſty's ſubjects from the; 
natural obedience, or to reconcile them to the pope or fee of Rome, or to (© 
other prince fiate or potentate; er ſhall be willingly ſo abſelved or withdrac: 
os aforeſaid, or willingly reconciled, or ſpall promiſe obedience to any ſuch pit 

tended authority prince ſlate or potentate;, he, his procurers and counſel';r j 
ciders and maintainers, knowing the ſame, ſhall be guilty of high treat 
1. 22, 13. 

But this ſhall not extend to any perſon cu ſhall be reconciled to the pi 

* ſee of Rome (for and touching the point of ſo being reconciled only) th; 


7 yall return imo: this realm, and "thereupon within ſix 42 vefor e the biſt 2 


fubnit himſelf ond take the aths (of allegiance and 3 1 W. ſe. 


C. 8.) : which oaths the ſaid biſhep or juſtices fhall cerlify at the next jeſi:; 
en pain of 40l. 1. 24 

And per/ons ſhall be tried for theſe offences, at the afſizes of that count 
or in the king's bench, and be there proceeded againſt as if the tr eaſon li. 
been commilted in the county where the perſon ſpall be taken. 1. 25, 


III. Peter-pence aboliſhed. 


Peter-pence was an annual tribute of one penny, paid at Rome out c 
every family at the feaſt of St. Peter. Gib/. 87. 

And this, Ina the Saxon king, when he went in pilgrimage to Ron! 
about the year 740, gave to the pope, partly as alms, and partly in . 
compence of a houſe erected in Rome for Engliſh pilgrims. Cod. 111, 356 


And this continued to be paid generally until the time of king Henn 
the eighth, when it was enacted, that from thenceforth 10 perſon ſha! | 
pay any pen tons, cenſes, portions, peter-pence, or any other impaſilions, 19 the | 


uſe of the biſhop or ſes of Rome. 25 H. 8. c. 21. 


F 
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IV. Firf fruits and tenths taken from the pope. 


- Firſt fruits, annates, or pri mitiæ, are the firſt fruits after the avoid- 
ance of every ſpiritual living for one whole year. Theſe have been 
aid of very ancient time; for amongſt the laws of king Ina, who began: 
5 reign in the year 712, there is an order for the payment thercot. 
But the pope did not obtain to have them appropriated to himſelf, until 
after the reign of king Edward the firſt. 4 Inſt. 120. Cod. Introd. 49. 
Degge P. 2. c. 15. | 

Tenths, decimæ, are the tenth part of the yearly value of all ecclefiaſti- 
cal livings. This payment was exacted from the clergy by the pope in 
the reign of king Edward the firſt ; and was ſometimes granted by the 

pe to the kings of this realm, eſpecially for the aid of the holy land: 
= afterwards 25 tenths became wholly appropriated to the ſee of Rome. 
4 It. 120g 121. 

But by th. 26 H. 8. c. 3. The revenues of the firſt fruits and tenth: 
are for ever annexed to the imperial crown of this realm. 


V. The pope's preſentation to benefices. 


1. By the 25 Ed. 3. ſt. 6. If any reſervation, collation, or proviſion be 
made by the court of Rome, of any archbiſhoprick, biſheprick, dignity, or other 
benefice, in diſturbance of the rightful donors ;, the king ſhall preſent for that 
time, if ſuch donors fhall not themſelves exerciſe their right. And if perſons 
lawfully preſented ſhall be diſturbed by ſuch proviſors; then the ſaid proviſers, 
their procurators, executors, and notaries ſhall be attached by their body, and 
brought in to anſwer, and if they be convict, they ſhall abide in priſon withcut 
bail, till they have made fine to the king and agree to the party grieved; and 
before they be delivered, they ſball make full renunciation, and find ſurety that 
they ſhall not attempt ſuch things in time to come. And if they cannot be 
found, the exigent ſhall go againſt them. | 
2. By the 38 Ed. 3. ſt. 2. To ceaſe the perils that ſhall happen, becauſe 
of proviſions of benefices z it is ordained, that all perſons cbtaining ſuch provi- 
feons, ſhall be puniſtiad according to the aforeſaid ſtatute of the 25 Ed. 3. end 
thy who cannot be attached, if they appear net in two months, fhall be pu- 
wſhed according to the ſtatute of provijers of the 27 Ed. 3. c. 1. (hereaiter 
following). 

3. By the 12 R. 2. c. 15. No perſan fall paſs or ſend out of the realm, 
Heut the King's licence, to provide fer bimpif a benefice, en pein that ſuch 
Newer fball be out of the king's protection, and the benefice to be wid. 

4. And by the 13 R. 2. ft. 2. C. 2. V any ſhall accept a benefice con- 
Hat) to the ſtatule of the 25 Hd. 3. ft. 6. be fhall be baniſhed cut of the realm 
fer ever, and bis lands and gods ferfeited to the king. 

* 5. By the 3 R. 2. c. 3. No per/en hall take to ferm any benefice of an 
Eien, cu the king's licence; ner Hall convey money cut of the realm for 
1 term : on pain of teing punijaed as by the ſtatute of proviſors of the 
27 Ed. z. 
I 6. In! 
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55 Nec. 
5 5. c. 22 * Gap is, he ſhall be out of the king's protection.) 

7. And finally, by the 16 R. 2. c. 5. which the famous ſtatute calle 
the ſtatute of præmunire, F any fall purchaſe or purſue, in the court tf 
Kome er elſerohere, any tranſiation of any prelate out of the realm, or frm 
one bijneprick to another, ——— he ſhall be put out of the king*s pre teclim, 
nts lands and goods forfeit to the king, and ſhall be attached by 55 body if be 

a be found, and brought befrre the king and his council there to anſwer, 6 


ile proceſs to be made againſt him by premunire facias, as in other ſtatutes i 
Proviſors. 


Stall ve put out of the king's protection] By theſe words, the perſons at 
rainted in a writ of præmunire, are diſabled to have any action or remech 
by the king's law or the King's writs z for the law and the King's writs are 
the things whereby a man is protected and aided ; ſo as he who is cut 


of the king's protection, is out of the aid and protection of the lay 
2 2 bile. 126. 


VI. Appeals to Rome. 


1. The ſtatutes concerning the prohibition of appeals to Rome, ar: 
but declaratory of the ancient law of the realm. 4 Inſt. 349, 341. 

2. The firlt attempt of any appeal to the ſee of Rome out of England, 
was by Anſelm archbiſhop of Canterbury, in the reign of William Ri 
fus; and yet it took no effect. 4 Inſt. 341. 

And the ſame is 58 by the ſtatutes followin 

3. By the 27 Ed. 3. c. 1. called the ſtatute of proviſors, All the pe opt | 
of the king's ligeance, which Ball draw any out of the realm in plea, when! 
the cogniſance pertaineth to the King's court, or of things whereof Judgment 
given in the king's court, or which do ſue in any other court, to defeat er i 
peach the judgments given in the king's court, ſhall have a day containing 
ſpace of two months by warning to be made to them, to appear before the kin * 


or the other, to anſwer to the king for the contempt. And if they come 1 


6. And by the > K. 2. c. 12. If any alien all purchaſe and occupy an 

„ without the gs 15 ence z be ſpall be compriſed within the flatute (| | 
R. 2. c. 3. and morecver ſhall incur the forfeitures of the 25 Ed, 3 
. 


and his council, or in his chancery, or before the king's juſtices of the one Vn | 


at the day to be at the law; they, their procurators attormies executors rat. 
ries and maintainers, ſhall be put out of the king's protection, and their la 16s | 


and goods foi feit to the king, and their bodies (whereſeever they may be feu, 


fhall be taken and impriſoned and ranſomed at the king's will : And up , | 


ame a writ ſhall, be made, to take them by their bodies, and to ſeize 10 U 
lands and goods into the king's hands; and if it be returned that they be Ws 
found, they ſhall be put in exigent and outlawed, 

++ By the 38 Ed. 3. ſt. 2. To ceaſe the perils that ſhall happen, becii? 
of citations out of the court of Rome, upon cauſes whoſe cognizance pertain 
to the king's court; it is ordained, that all perſons obtaining ſuch citat' 
Hall be puniſhed according to the ſtatute of the 25 Ed. 3. ft. 6. (above le 


Care! 9 


1 
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: cited); and they who cannot be attached, if they appear net in two months, 
"ſhall be puniſbed according to the aforeſaid ftatute of proviſors. And the 


king, clergy, and laity do mutually engage, to ftand by one another in defence 


f this adi. 1 


5. By the 13 R. 2. ſt. 2. c. 3. F any perſon foal! bring or ſend into the 


realm any ſummons, ſentences, or excommunications, againſt any perſon for eve 
culing the ſtatute of proviſors , he ſhall be impriſoned, and forfeit his lands 
and goods, and incur the pain of life and member: And if any prelate make 
execution thereof, his temporalties ſhall be taken into the king's hands; ard if 
any perſon of leſs eflate than a prelate maxe ſuch execution, he ſhall be impri- 
ſoned, and make fine and ranſom by the diſcretion of the king's counci.. ' 

| If any fhall purchaſe 
or purſue, in the court of Rome or elſewhere, any proceſſes, ſentences of ex- 
communication, bulls or inſtruments, againſt any perſon executing judgments in 
' the king's courts; or ſhall bring within the realm or receive the ſame : he 
ball be put out of the king's protection, his lands and goods forfeit to the king, 
and ſhall be attached by his body if he may be found, and brought before the 
king and his council there to anſwer, or elſe proceſs to be made againſt him by 


6. By the ſtature of præmunire, 16 R. 2. c. 5. 


premunire facias, as in other ſtatutes of proviſors. 


Or elſewhere] It hath been ſaid, that ſuits in the eccleſiaſtical courts 


within this realm are within theſe words, if they concern matters the 


cognizance whereof belongs to the common law; as where a biſhop de- 


prives an incumbent of a donative, or excommunicates a man tor hunting 
in his parks. 1 Haw. 51. 
Bur it ſeemeth that a ſuit in thoſe courts, for a matter which appears 


not by the libel it ſelf, but only by the defendant's plea or other matter 
ſubſequent, to be of temporal cognizance (as where a plaintiff libels for 
tithes, and the defendant pleads that they were ſevered from the nine 
parts, by which they became a lay fee), is not within the ſtatute ; be- 
cauſe it appears not that either the plaintiff or the judge knew that they 


were ſevered. 1 Haw. 52. | 
7. Finally, by the 24 H. 8. c. 12. All cauſes teftamentary, cauſes of ma- 


' trimony, and divorces, rights of tithes, oblations, and obventions (the know- 
edge whereof by the goodneſs of princes of this realm, and ly 


the laws and 
cuſtoms of the ſame, appertaineth to the ſpiritual juriſdifion of this realm) 
ſoall be determined within the king's juriſdiftion and authority, and not elje- 
where; any foreign inbibitions, appeals, ſentences, ſummons, citations, fi- 


penſions, interdictions, excommunications, reftraints, judgments, a other pro- 


ceſs or impediments whatſcever notwithſtanding. And all ſpiritual perſers 


all and may uſe, miniſter, and execute all divine ſervices, auy foreign cita- 


ons, proceſſes, inhibitions, ſuſpenſions, interdiftions, excommunications, or ap- 
peals touching any the cauſes aforeſaid, from or to the ſee of Rome, or any 
other foreign prince or court, to the contrary notwithſtanding : And if they 
ſhall, by the occaſion thereof, refuſe to miniſter the ſame, they ſhall be inpre- 
loned for à year, and make fine and ranſom at the king's pleaſure. 
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And if any perſen in any the cauſes aforeſaid, ſholl attempt or precure 
the ſee of Rome or elſewhere, any foreign proceſs or other the inſtr un, 
abovementicned, or execute any of the ſame, er do any thing to the ind 
of any proceſs ſentence judgment or determination in any courts of this 10 
ſer any the cates aforeſaid; he, bis faulen comferters abetters fro 
executors and counſellors, all tacur a premunire. 


VII. Bringing bulls and other injiruments from Rome. 


1. By the 25 H. 8. c. 21. If any perſon ſhail ſue to the court 07 
Rome for eny licence, faculty, or ciſpenſalicn, or put any of the jou 
cation; me fhall tncur @ pramunire. 

2. And by the 28 H. 8. c. 16. Al bulls, breves, faculties, aud digi. 
fations heretofore obtained ef the jee of Rome, ſhall be void; and fhe"! nat bt 
pleaded in any court of this realm, on pain of a_pramnnire. 

Yet it hath been holden, that the alledging of an ancient bull, in order 
to induce another principal matter, whereon to ground a ule, chou 
claiming any thing from the bull it ſelf, is not within this ſtacute. 
1 Haw. 51. 

3. By the 13 Eliz. c. 2. If any perſon ſball uſe or put in ure any bul 
writing or inſtrument written or printed, of abſolution or reconciliation obtain- 
ed from the biſhop of Rome or other perſon claiming authority by or from him; 
or ſhall take upon hint by colour thereof to abſolve or reconcile any perſon, u 
to grant or promiſe to any perſon any ſuch abſolutiom or reconciliation, by i) 
jpeech, preaching, teaching, writing, er any other open deed; or ſhall «il: 
ingly receive and take any ſuch abſolution or reconciliation ; or ſhall cid 
from the biſhop of Rome any manner of bull, writing, or inflrument, <wriilci 


an printed, containing any thing matter or cauſe whatſcever , or ſhall pudiſ, 
r by any means put in ure any ſuch bull, wriling, or inſirument; he, his proc. 


rers avetters and counſellors to the fact and commilling of the ſaid offence, being | 
ettainted according to the courſe of the laws of this realm, fhall be adjuazit 
guilty of high treaſon. And all aiders comforters or maintainers of any tl! | 


{aid offenders, after committins any the ſuid offences, to the intent t fl 


forth uphold or allow the execution of the ſaid uſurped power, ſhall incur a 


premunire. 


And if any perſon to whom any ſuch abſolution, reconciliation, bull, ur- 
ting or inſtrument ſhall be offered moved or perſuaded to be uſed put in it | 


or executed, Hall conceal the ſame offer motion or perſuaſion, and not diſc!!! 
the ſame by writing or otherwiſe within fix weeks to ſome of the privy council; 
be hall be guilty of miſpriſion of high treaſon. 


(And the juſtices of the peace may inquire thereof (but not hear and deten 


mine the ſame) within a year and a day after the offence committed. 2 L.. 
„ 


And if any juſtice of the peace to whom any the ſaid offences ſpall be decia- 
red, do not within feurteen days ſignify the ſame to one of the privy council; 
ve ſhall incur a premunire, 
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VIII. Popiſb books and relicks. 
1. By the 3 & 4 Ed. 6. c. 10. All books called antiphoners, miſſals, grailes, 


procelſionals, manuals, legends, pies, peituaſſes, primers in latin and enzlifh, 


couchers, journals, ordinals, or ether books or writings heretofore uſed for the 


ſervice of the church, written or printed in the engliſh or latin tongue, other 


than ſuch as ſhall be ſet forth by the king*s majeſty, ſhall be clearly and ut- 


terly aboliſhed, extinguiſhed, and forbidden for ever to be uſed or kept in this 


realm. 
And if any perſon or body corporate that ſhall have in his or their cuſi ory 


any the ſaid books or writings, wr any images of flone, timber, alabaſter, or 


earth, graven carved or painted, which have been token out of or fiaud in 
any church or chapel, and do not defiroy the ſame images and every of them, 
and deliver every of the ſame books to the mayer, bailif}, conftable, or church. 
wardens of the town where ſuch books ſhall be, to be by them delivered over 
openly within three months next following after ſuch delivery, to the arch- 


 biſnap, biſhop, chancellor, or commiſſary of the dioceſe, to the indent that they 


may cauſe them immediately after either to be openly burnt, or otherwiſe de- 
faced and deſtroyed; (he) ſhall for every ſuch book or books willingly retæined 


* forfeit to the king for the firſt offence twenty ſhillings, for the ſecond four 


pounds, and for the third ſhall ſuffer impriſonment at the king*s will. 
And if any mayors, bailiffs, conſtables, or churchwardens, do net within 


three months after receipt of the ſame books deliver them to the archbiſhop, 


biſhop, chancellor, or commiſſary; and if ſuch archbiſhop, biſhop, chancellor, 
or commiſſary do not, within ferty days after receipt of ſuch boch, burn, de- 


face and deſtroy the ſame; every of them ſo offending ſhall ſerfeit to the king 


401. The one half of all which forfeitures ſhall be to any of the ſubjetts that 
will ſue for the ſame. 
And the juſtices of aſſixe in their circuits, and juſtices of the peace in the 


general ſeſſions, may inquire of, hear, and determine the ſame. 


But nothing herein fhall extend to any image or pitture, ſet or graven upon 


any tomb, in any church, chapel, or church yard, only for à monument of any 


King, prince, nobleman, or other dead perſon, which hath not been comme 
reputed and taken for @ faint. 

Alſo, any perſon may uſe keep aud have any primers in ihe engliſh or latin 
tongue, ſet forth by king Hen. 8. ſo that the ſentences of invocation or prayer 
to ſaints be blotted or put cut of the ſame. 

2. By the 13 Eliz. c. 2. If any perſon ſball bring ints the realm any leber 
or thing called by the name of agnus dei, or any croſſes pictures beads or ſuch 
like vain and ſuperſtitious things from the biſhop or ſee of Rome, or ſrem any 
perſon authorized or claiming authority from the ſaid biſhop of Rome to conje- 
crate or ballow the ſame ; and ſhall deliver er cauſe or ojfer ie be delivered 
the ſame or any of them io any ſubjett of this realm, to be worn or uſed : he, 
and alſo every other perſon who ſhall receive the ſame ts the intent to je and 
wear the ſame, ſhall incur a premunire. 
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Provided, that if any perſon to whom any ſuch agnus dei or other 11; 
things aforeſaid ſball be offered to be delivered, ſhall apprehend the party g. 
ſering the ſame, and bring him to the next juſtice of the peace, if be Hall i: 
ahle ſo do do; or for lack of ſuch ability, ſhal! within three days cloſe tl; 
Lame of ſuch perſon fo offering the ſame and his dweliing place or place of . 
fert (which be ſhall endeavour himſelf to know by all the means b can 1 
the ordinary of the dioceſe or so a juſtice of the peace of the ſbire «here ſuc} 
perſon to whom ſuch offer ſhall be made ſhall be refiant ; and alſe if fol 
per ſors to wahom ſuch offer ſnail be made ſpall happen to receive any ſuch ag; 
dt or other thing above remembred, and ſhall in one day next after ſuch . 
ceipt deliver the ſame to a juſtice of the peace: in ſuch caſe he ſhall not in. 
cur any danger or penaliy. | 

And if any juſtice of the peace, to whom any the ſaid offences ſhall 1; 
declared, do not within fourteen days ſignify the ſame to one of the prix; 
council, he ſhall incur à premunire. 

3. By the 3 J. c. 5. No perſon ſhall bring from beyond the ſeas, nor ſhy. 
print ſell or buy any popiſh primers, ladies pſalters, manuals, roſaries, pepiſ; 
catechiſms, miſjals, breviaries, portals, legends, and lives of ſaints, contain: 
ing ſuperſtitious matter, printed or written in any language whatſoever, in 
any other ſuperſtitious books printed or written in the engliſh tongue; on pain 
of 40fh. for every book, one third to the king, one third to him that ſhall ju, 
and one third to the poor of the pariſh where ſuch books ſball be found ani 
he {aid books to be burned. 1. 25. 

And two juſtices of the peace (and mayors within cities and towns corporai:, 
may ſearch the houſes and lodgings of every popiſb recuſant convict, or of even 
perſon whoſe wife is a popiſh recuſant convitt, for popiſh books and relicks i 
popery; and if any alter, pix, beads, pictures, or ſuch like popiſb relicks, 9 
any popiſb book or books, ſhail be found in any of their cuſtody, as in the oi: 
nion of the ſaid juſtices (er mayor) ſhall be thought unmeet for ſuch recuſcit 
to have or uſe, the ſame ſhall preſently be defaced and burnt, if it be meet (| 
e burned; and if it be a crucifix, or other relick of any price, the ſame u. 
be defaced at the general quarter ſeſſions of the peace in the county where id. 

4 the ſame fo defaced to be reſtored to the ore, 
1. 26. 

Note; a recuſant, in general, ſignifieth any perſon, whether papiſt ce 
other, who refuſeth to go to church and to worſhip god after the man 
ner of the church of England; a popiſh recuſant, is a papiſt who % 
refuſeth; and a popiſh recuſant convitt, is papiſt legally convicted © | 
ſuch offence. ; 


IX. Teſurts and prpiſh pricfts. 


1. By the 27 El. c. 2. All jeſuits, ſeminary prieſts, and other pricf: | 
whatſoever made or ordained out of the realm, or within the realm, by 6) | 
authority derived or pretended from the ſee of Rome, ſhall depart out of lle 
realm. 1. 2. | 


fit | 
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And it ſball not be lawful for any jeſuit, ſeiiinary pricft, er ether fuch 
prieft, deacon, or religious or eccleſiaſtical per ſon whatſoever, being born di. 
is the realm, and made ordained er profeſſed by any authority derived or pre- 
tended from the ſee of Rome, by what name title er degree ſcever the ſams ſha! 
bo called or known, to come into be er remain in any part of the realm, and 
if be do, he ſhall be guilty of high treaſon. ſ. g. | 

And every perſon who ſhall willingly and willingly receive relieve comfort 
aid or maintain any ſuch jeſuit ſeminary pricft er other prieſt deacgn or rel» 
gious or eccleſiaſtical perſon as aforeſaid, Hall be guilty of felony withou? be 
nefit of clergy. ſ. 4. 

And if any ſubjef (not being @ jeſuit ſeminary prieſt er ether ſuch pries 
deacon or religious or eccleſiaſtical perſon as ts before inentioned) who ſhall be 
of or brought up in any college of jeſuits cr ſeminary out of this realm in du 
foreign parts, fall not in fix months next after prociamatien in that behalſ id 
be made in the city of London under the great ſcal of England, return into 
Ii realm, and thereupon (within two Gays next after ſuch return) before 1ht 
biſhop of the dioceſe er two juſtices of the peace of the county where he ſhall 
arrive, ſubmit himſelf and take the oath of ſupremacy; every ſuch perſon <vh9 
fall atherwiſe return into cr be in this realm without ſubmiſſion as aforeſaid, 
foall be guilty of high treaſon. ſ. 5. | 

And if any perſon ſha!l wittingly and willingly either directly or indiref!y 
convey deliver or ſend, or procure to be conveyed or delivered to be ſent cut of 
this realm into any foreign parts; or fhall otherwiſe wittingly or willingly 
give or contribute any money er other relief to or for any jeſuit ſeminary Pprieft 
or ſuck ether prieſt deacon or religious or eccleſiaſtical perſon as is afcreſaia, 
or 10 or for the maintenance or relief of any college of jeſuits or ſeminary 
out of the realm in any foreign parts, or of any perſon then being of or in the 
fame colleges or ſeminaries and not returned with ſubmiſſion as in this oft is ex- 
preſſes ; be ſhall incur a premunire. ſ. 6. | 

And every offence againſt this aft may be inquired of heard and determined 
as well in the court of king*s bench in the county where the ſame court ſhat! 
for the dime be, as alſo in any other county within this realin where the offence 
ſoall be committed, or where the offender ſhall be taken. ſ. 8. 


But nothing herein fhall extend to any ſuch jeſuit ſeminary prieſt or other ſuch 


prieſe deacon cr religious or eccleſiaſtical perſon as is before mentioned, as ſha!! 
Within three days after he come into the realm, ſubmit himſelf to ſome arch. 
biſhop or biſhep of this realm or to ſemc juſtice of the peace within the county 
where be ſhall arrive or land, and do thereupon truly and ſincerely before ſuch 
archbiſpop bifbop er ji ice ef the peace take the oath of ſupremacy, and by 
writing under his hand confeſs and acknowledge, and from thenceforih con- 
tinue bis due obedience to the laws and ſtatutes of this realm in cauſes of reli- 
gion. ſ. 10. . | 
And every perſon who ſhall know and under}land that any ſuch jeſuis ſemi- 
uary prieſt or other price E Vid fool! be within ibis alm, and jhall not 
75 4 f av 
jo JE VEE the ſame 70 Q jujhice of th: duct or 07067 Big freer in isweÞve days, 
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fach mailer ſball be fo diſcovered, do not within twenty eight days give inforing. 
tion th: rrof to fone of the privy ccuntil; he fall foi ſeit 200 marks. [. 13 3. 

And ſuch of the pres Ly count! to whom ſuch information ſhall be made, fie 
thereupon deliver a note in writing, ſubſcribed with his hand, t frifying that ji 
information was made lo iu. 1 14 

Aud all ſuch oaths and ſubmil/ 22 as ſhall be made by force of this 7 

ſhall be certified into the chancery by the parties before «hom the ſame ſhall b; 
"meds, within three months after ſuch ſubmiſſion ; on pain of 100 l. 4% th: 
queen, 1,15. 

And if any peiſon ſo V fu binilting himſelf ſpall within ten years after ſuch ſub. 
nion mad? come within ten miles of the place where the queen ſhall be, withou! 
eſpecial licence under her majeſty*s hand ; he ſhall take no benefit by bis ſubini . 


fon, but the ſame ſhall be void, ſ. 16. 


2. By the 35 El. c. 2. If any perſon who ſhall be ſuſpected to be a Jeſuit, 


ſeminary, or viaſ/i ing prieſt, being examined by any perſon having lawful aul. 


rity in that behalf to examine him, ſhall refuſe to er direttly and truly whe 

ther be be a jeſuit, or a ſeminary or maſſing prieſt ; he ſhall be committed th 
priſon by ſuch as fe ail ſo examine him, and there continue until he ſhall make 
direct and irne anſwer to the ſaid queſtions whereupon he ſhall be /o examined, 
4.14. 

And by the 2 J. c. 5. Sch perſon gs fall firſt diſcoder to any juſtice (| 
the po ace any recuſant or other perſon who ſhall entertain or relieve any jeſii!, 
ſeminary, - or popifh prieſt, or ſball diſcover any maſs to have been ſaid and the 
prieſt that ſaid the ſame, within three days after the offence commilied, ond ( 

eajon of ſuch diſcovery any of the faid offenders ſhall be taken and convicted © 
attainted, ſhall n3t only be freed from the danger and penalty of any law: fo 
ſuch offences if he be an offender thercin, but alſo ſpall have the third part of u, 
forſetture fo as the tolal exceed nit 150; and if it do exceed 1591, be 5 
Pave 11? Sum of 501 far every ſuch diſcovery : and after conviftion of the e nk 
de ball hade @ cerlificate from the judges or juſtices of the peace before cn 
the convxiction joan bappen, to be directed to the ſheriff or other officer who 2 al 
feige the goods ar levy the forfeiture, Fey 2m bim to pay the ſame out of tt: 
monies 12 be Rated by virtue of the ſaid forfeilures. ſ. 1. 

4. And by the 11 & 12 W. c. 4. Every perſon who ſhall apprehend a pr. 
Ph biitop priefe:or jeſeit, and projecute him till be be convicted of ſaying me/i, 
or of ung any other pail of the office or function of a popiſh bijhs . ot 
prit je within this realm, fhall heave from the ſheriff without fee one uu 
Pounds within four months after the con wilo, and demand thereof ma de i 
tend ring 2 C1 rlificate lo the jaid ſheriff under the hand of the judge er juſtice 


vefore whom the conviftion {ball be, c. rifoing Juch convittion and tho! ſit 
P9pili 1 fest £ 77 % cas laten by tbe PE en lot 9-17 19 7. He reteard An. 7 15 d 
diſpute / T 200 257 between 1 the perſons epprebending, 1 we 55 1 ung ge Uh JE! Ic 
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Popery. 
And if any papiſb biſhop prieft or jeſuit ſhall ſay moſs, or exerciſe ony ether 
part of the office Or function of a popiſh biſhop or prieſt within its realms te 
ſhall be adjudged to perpetual impriſonment in fuch place ccilbiu ibis rec! 


the king by advice of the privy council fhail appoint. ſ. 3. 
* & w 8 . a 8 p OM 4 aye" © 
But this ſhall not extend to any popiſh priejt fer [aving mots or of, 


DS 4 12 7 , 17 PP *y 22 * 1 " b 7 1 / « * F ; e oy » we 
as a prieſt in the houſe of a foreign miuiſter ; {0 os ſth prieft be net & notiia; 


7 


born ſubject, nor naiuralized; and jo as bis name and place of bis birth, ond 
the miniſter to whom he ſhall belong, be entred in the cfjice of the principal ſe— 
cretary of ſtate. - l. g. 


£ A Fg * 189 92 + 
X. Sing or hearins colts, 
of O &) of 


— 


rt. By the 23 El. c. 1. Every perſon <vho foall jay or fing moſs, fen. 
forfeit 209 marks, and be committed to the next gal ſor one vear end furl 
til! he kave paid the ſaid ſum. And every perſon who ſball wwillinoly beer mo! 

ſhall forfeit 100 marks, and be imprijened for a year. ſ. 4. | 

Which ſaid forfeiturcs, by another clauſe in the ſaid act, ſhall be cue 
third to the king to bis 6wn uje; one third to the king for relief of the por in 
the pariſh where the offence ſhall be committed, to be delivered by warrant tc 
the principal officers in the receipt of the exchequer, without further warrant 
from the ing; and one third to him who ſhall fue. And if ſuch perſon fhall 
not be able, or ſhall fail ts pay the ſame within three months after judgment 
given; he ſhall be committed to priſon till be have paid the ſame, or conforn? 
himſeif to go to church. 1. 11. 

Aud the juſtices of affize, and juſtices of the peace in their open quarter fe, 
fions, may inquire of, hear, and determine the ſame. 

But if the offender ſhall, before he be indifted, or al his erraignment «r 
trial before judgment, fubinit and conferm himſelf before the biſhop of the dio. 
ceſe, or before the juſtices where he ſhall be indifted arraigned or tried (not 
Paving before made like ſubmiſſion at his trial beins indicted for the firſt cf. 
fence) ;, he ſhall be diſcharged, upon his recognition of ſuch ſubmiſſion in open 
Mes or ſeſſions of the county where he ſhall be refident. 1. 10. 

2. And by the 3 J. c. 5. Such perſon as ſhall firſt diſcover to any juſtice 


* 


F the peace any maſs to have been ſaid, and the perſons that were preſent at 


ſuch maſs, or any of them, within three days next after the offence committed, 
and by reaſon of ſuch diſcovery any of the ſaid offenders ſhall be taken ond 
convicted or attainted, hall not only be freed from the danger and penal!y 
of any law for ſuch offences if be be an offender, but alſo ſhall have the 
lvird part of the ferfeiture, ſo as the total exceed not 1501; and if it do ex- 
re2d 1501, be tall bave the ſum of go] for every ſuch diſcovery : and after 
convittion of the offender, he ſball have a certificate from the Judges or jul- 
[ices of the peace before whom the conviftion all happen, to be directed to the 
ſneriff er other officer who ſhall ſeize the goods or levy the forjellure, cm- 
manding bim to Pay the ſame out of the monies to be levied by virtue of the 


ſaid forfeitures. [. 1. 
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Voperp. 
XI. Frequenting conventicles. 


By the 1 W. c. 18. commonly called the act of toleration, Every ju 
tice of the peace may require any perſon that goes to any meeting for the 
exerciſe of religion, to make and ſubſcribe the declaration of the 30 C. 2. 
againſt popery, and alſo to take the caths of allegiance and ſupremacy (or ihe 


declaration of fidelity in caſe he ſcruples to take an oath); and upon reſuſal 


thereof, ſhall commit him to priſon without bail, and ſhall certify the name of 
ſuch perſon to the next ſeſſions, and if he fhall upon a ſecond tender at the 
Mons refufe to make and ſubſcribe the declaration aforeſaid, he ſhall be then 
and there recerded, aud ſhall be taken thenceforth for a potiſb recuſant convit 
end ſuffer accordingly. | 

And there is a clauſe in the ſaid act, that nothing in that act contained 
ſhall grve any eaſe benefit or advantage, to any papiſt er popiſh recuſen! 


zwhatſoever, 


XII. Foreign education of papiſts. 


1. By the 1 J. c. 4. Every perſon who ſhall paſs or go, or ſhall ſend ay 
child or any other perſon under his government, into any the parts beyond the 
ſeas, out of the king's obedience, to the intent to enter into or be reſident it 
any college ſeminary or houſe of jeſuits prieſts or any other popiſh order profi, 
ion or calling, or repair to any the ſame, to be inſtrutted perſuaded vi 


ftrengthned in the popiſb religion, or in any ſort to profeſs the ſame; every ſuch - 
perſon ſo ſending any child or other perſon beyond the ſeas to any ſuch pur- 


poſe, ſhall forfeit to the king 1001; and every ſuch perſon ſo paſſing or being 


to inherit purchaſe take have or enjoy any lands profits goods debts duties Hg. 


_ ſent, ſhall iu reſpect of himſelf only and not of his hejrs or poſterity, be diſcled 


cies or ſums of money within this realm, and all eftates and intereſts in trill 


for him ſhall be void. 1. 6. 


But if ſuch perſon or child fo paſſing or ſent ſhall after become conformei: b 


and obedient to the laws of the church, and ſhall repair to church, and con. 
nue in ſuch conformity; he ſhall during ſuch time as he ſhall ſs continue, di 


djcharged of every ſuch diſability and incapacity. ſ. 7. 


And by the lame act, No woman, nor any child under the age of twill | 


ene years (except ſailors or ſhip boys, er the apprentice or factor of a 


chant ) ſhall be permitted to paſs over the ſeas (except by licence of the i, 


or of fix er more of the privy council under their hands); on pain 1h! i! 


officer of the port that ſhall willingly er negligently ſuffer any ſuch to f 0 | 
ſhall not enter the names of ſuch paſjengers licenſed, ſhall forfeit his «fc? 9 | 


tis goods; and on pain that the owner of the ſhip that ſhall wittin? ly GY. Hi 
lingly carry any ſuch over ſea without ſuch licence, ſhall forfeit ! tip 666 


4 


. . . X \ Phy 
tackle; and every maſter or mariner of or in any veſſel offending foreſain | 


hall forfeit his goeds, and be impriſoned for twelve months. 1 


Tube one half of all which forfeitures ſhall be ts the king, ©. 109 p 
ihat will ie. 5 0. 


A. 


aſs 


| 


_ 7 


2. And by the 3 J. c. 5. F the children of au und? within this real;;; 
mthe {aid children not being folaters Mariners merchants or their apprentices 07 
Gabbers) to prevent their good education in Kugland, an for any other can, 


/ 


WW 


oj ; F: 8 . ; * K 
hall be ſent or go beyond ſeas, without licence of. the Ling, er of fix of the 


privy council ( whereof the principal ſecretary to be ene, under their bonds 
and ſeals ; every ſuch child ſhall take no benefit by any gift convovance def. 
dviſe or otherwiſe of any lands leaſes or goods, until he being of the age 6. 
g hien years take the oaths of allegiance and jupremacy before 0 Juſtice of 
the peace ʒobere the parent ſhall inhabit; and in the meait time the next of &; 
who fhall be no popiſh recuſant, ſhall enjoy the jame until he forall cont; 
himſelf and take the ſaid oaths and recerve the ſacrament: And after fis, 
oaths taken and conforming and receiving the ſacrament, be who received . 
profits ſhall make account thereof, and in reajonavie gie made parment heres; 
and reſtore the value of ſuch goods. 1. 16. | 

And all ſuch perſsns as ſhall fo fend ſuch child ar children gver ſons, hal 
forfeit 1001 (to bim who fhall diſcover and convict the offonder. II & 12: 


* 


e £236; 


3. And by the 3 C. c. 2. F any perſon ſball paſs or go, or ſpall condey 
an ſend, or cauſe to be ſent or conveyed any child or other perſon into any 
parts beyond the ſeas out of the King's cbedience, to the intent and purpoſe to 
enter into or be reſident or trained up in any Priory, able, nunnery, Papi 
eniverfity, college or ſchool, or houſe of jeſuits, piieſts, or in any private po- 
piſh family, and fhal! be there by any jefuit, ſeminary prieſt, frier, mouk, or 
other popiſh perſon inſtructed perſuaded or ſtrengthned in the popiſh religion, in 
any” ſort to profeſs the ſame ; or ſhall convey or fend, or cauſe to be conveyed 
or ſent any ſum of money or other thing, for the maintenance of any child cr 
other perſon gone or ſent and trained and inſtructed as is aforeſaid, or under 
colour of any charity benevolence or alms towards the relief of any priory ab- 
bey or nunnery college ſchool or any religious houſe : every perſon ſo ſending 
conveying or cauſing to be ſent and conveyed as well any ſuch child or other 
perſon, as any ſum of money or other thing, and every perſon being ſent beyond 
the ſeas, ſhall be diſabled to ſue or uſe any action bill plaint or information in 
courſe of law, or to proſecute any ſuit in any court of equity, or to be commit- 
tee of any ward, or executor or adminiſtrator to any perſon, or capable of any 
legacy or deed of gift, or to bear any office; and ſhall forfeit his gods, and 


ball forfeit his lands during life. ſ. 1. 


The ſaid offences to be inquired of heard and determined in the king's bench, 
or at the aſſizes of ſuch counties where the offenders did laſt dwell or abide, ar 
whence they departed out of the realm, or where they were taken. ſ. 3. 

Provided, that no perſon ſo ſent or conveyed, that ſhall within fix months 
after his return conform himſelf to the eſtabliſhed religion and receive the ſacra- 
ment according to the ſtatutes made concerning conformity from popiſh recuſants, 
/Aall incur any the ſaid penalties. f. 2. | | 

And if at any time after the ſaid fix months he ſha!l ſo conform himſelf, 
be ſhall have his lands reſtored, during the time that be hall ( continue in 
ach conformity, ſ. 4. _ 


Vo. Il. Bb XIII. Pepiſ 
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Popery. 


XIII. Popiſb children of proteflants, 


F any perſen not bred up by his parents from his infancy in the Popiſh r. 
ligion, and profeſſing himſelf to be a popiſh recuſant, ſhall breed up inſtruct 9 


educate his child or children, or ſuffer them to be inſtructed or educated in 1% 


popiſh religion; be ſhall be diſabled of bearing any office or place of truſt 9 


profit in church or ſtate: And all ſuch children as ſhall be ſo brought up ir. 


Arutted or educated, ſhall be diſabled of bearing any ſuch office or place of tr} 


or profit, until they be perfecliy reconciled and converted to the church of Englart, 
and ſhall take the oaths of allegiance and ſupremacy before the juſtices f 1. 


peace at the quarter ſeſſions of the place where they ſhall inhabit, and they: 


upon receive the ſacrament of the lord's ſupper, and obtain a certificate there; 
under the hands of two of the ſaid juſtices. 25 C. 2. c. 2. ſ. 8. 


XIV. Proteſtant children of papiſts. 


If any popiſb parent, in order to compel his proteſtant child to change hi, 
religion, ſhall refuſe to allow him a fitting maintenance, ſuitable to the degr: 
and ability of ſuch parent, and to the age and education of ſuch child; th: 
upon complaint thereof ta the lord chancellor, he ſhall make order there 
IIK 12 W. c. 4 . . 


XV. Papiſis not repairing to church. 


1. By the 1 El. c. 2. All perſons ſhall diligently and faithfully, having i: 
lawful or reaſonable excuſe to be abſent, endeavour themſelves to reſort to thii 
pariſh church or chapel accuſtomed, or upon reaſonable let thereof to ſome ſil 


place where common prayer and ſuch ſervice of god fha!l be uſed in ſuch tin 
of let, upon every ſunday and other days ar dained cd uſed to be kept a 


holidays, and then and there to abide orderly and foberly during the time © 
common prayer preaching or other ſervice of god there to be uſed and minijirit; 


on pain of puniſhment by the cenſures of the church, and alſo upon pain thi 


every perſon ſo offending ſhall forfeit for every ſuch offence 12 d, to be levies 
by the churchwardens of the pariſh where ſuch i eu ſhell be done, to the ut! 


the poor of the ſame pariſh, of the goods lands and tenements of ſuch offend! 
by way of diſtreſs. ſ. 14. | 

And all archb:ijhops biſhops and all other their officers exerciſing eccleſiaſtict 
Juriſdiction, as well in places exempt as not exempt, within their dioceſe, jþ- 


have power to reform correct and puniſh by cenſures of the charch, all offenas 


within any their juriſdiction or dioceſe. 1. 16. 


And the juſtices of affize may inquire of hear and determine the an. 


* + | 
And the archbiſhop or biſhop may at his liberty and pleaſure aſſoc} 


himſelf to the juſtices of afſize, for the inquiring of hearing and determi"; 
the ſame. 1. 18. 


But no perſon ſhall be moleſted for the faid cffence unleſs he be thereef i. 


acted at Jhe next afſize, 1. 20, 
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Aud the mayor of Londen and all other mayors bailiffs and other head officers 
of cities boroughs and towns corporate to which the juſtices of afſize do not 
commonly repair, ſhall have power to inquire of hear and determine the ſame 
yearly wil hin fifteen days after Eaſter and Michaelmas, in like manner as the 
juſtices of aſſixe may do. {. 22. | 

And all archbiſhops and biſhops, and every of their chancellors, commiſſarics, 
archdeacons, and other ordinaries, having any peculiar eccleſiaſtical juriſdiftion, 

all have power as well to inquire in their viſitation ſynods and elſewhere 
within their juriſdiction, at any other time and place, to take accuſations and 
informations of the ſaid offences committed within the limits of their juriſdic- 
tion, and to puniſh the ſame by admonition excommunication ſequeſtration or 
deprivation and other cenſures and proceſs in like form as heretofore hath been 
uſed in like caſes by the king*s ecclefraſtical laws. 1. 23. 

Provided, that whatſoever perſons offending in the premiſſes ſhall for their 


offences firſt receive puniſhment of the ordinary, having a teſtimonial thereof 


under the ordinary's ſeal, ſhall not for the ſame effence eftſcens be convieted 
before the juſtices ; and likewiſe receiving for the faid offence puniſhment firſt 
by the juſtices, ſhall not for the ſame offence eftſoons receive puniſhment of the 
& dinary. ſ. 24. | 


Al! perſons] Except diſſenters qualified by the act of toleration, who 
reſort to ſome congregation of religious worſhip allowed by that act. 1. 
© 13; [2,206 


Having no lawful or reaſonable excuſe] It hath been holden. that the in- 
dictment need not to ſhew that the party had no reaſonable excufe for his 
abſence z but the defendant, if he have any matter of this kind in his ta- 
vour, ought to ſhew it. 1 Haw. 13. 

And if the ſpiritual court, proceeding upon this ſtatute, refuſe to al- 
low a reaſonable excuſe, they may be prohibited; but if they proceed 
wholly on their own canons, they ſhall not be at all controlled by the 
common law, unleſs they act in derogation from it, as by queſtioning a 
matter not triable by them, as the bounds of a pariſh, or the like; for 


they ſhall be preſumed to be the belt judges of their own laws. 
1 Haw, 13. 


To ſome other uſual place] And he who is abſent from his own pariſh 
church ſhall be put to prove where he went to church. 1 How. 13. 


To abide orderly and ſoberly during the ume] He who miſbchaves himſclf 
in the church, or miſles either morning or evening prayer, or goes away 
before the whole ſervice is over, is as much within the ſtatute as he who 
u wholly abſent. 1 aw. 13. 


Thereof be indifted] The offence in not coming to church conſiſting 
wholly in a non-feaſance, and not ſuppoſing any fa& done, but barely 
the omiſſion of what ought to be done, nceds not be alledged in any 
certain place; for properly ſpeaking, it is not committed any where. 


1 Fiaw, 2. | 
. And 
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And by the 3 J. c. 4. The juſtices of afſize and juſtices of the peace 1 
ſeſſions ſhall have power to inquire heer and determine of all recuſants and a, 
fences jor not repairing to church according to the meaning of former lau, 
as the juſtices ef aſſige may do by ſuch ſormer laws; and alſo ſhall has 
power at their affizes, and at the ſeſſions (in which any indiftment ageinſ 
any perſon fer not repairing to church according to ſuch former laws ſhall ie 
!aken) to make proclamation, by which it fhail be commanded that the body if 
ſuch offender be rendred to the ſheriff or other keeper of the gaol, befur: 
the next affizes or before the next ſeſſians reſpectively; and if at the faid wi; 
affizes or ions the offenaer ſo proclaimed ſhall not make appearance of record, 
then upon every ſuch default recorded, the ſame ſhall be as ſufficient cen. 
vittion in law, as if upon the inaittment a verditt had been found and ge. 
corded. 1.7. 

And by the ſame ſtatute of 3 J. c. 4. If any perſon ſhall not reſort ccc, 
ſunday to ſome church chapel or uſual place of commen prayer, and 11:7 
hear divine ſervice, according to the 1 El. c. 2. one juſtice of the peace 4 
that diviſion where the party ſhall dwell, on proof to him made of ſuch defaui 
by confeſſion or cath of witneſs, may call the ſaid party before him; and l 
fall net make a ſufficient excuſe and due proof thereof to the ſatisfci/it1 
of the ſaid juſtice, he may give warrant to the churchwarden of the (zi 
pariſh wherein the ſaid party fhall dwell, to levy 12 d. fer every ſuch defai. 
by diſtreſs and ſale, and in default of ſuch diſtreſs, the ſaid juſtice may conn! 
him to ſome priſen <vithin the ſhire diviſien or liberty wherein ſuch affen 
all be inhabiting, till payment be made; which ſaid forfeiture ſhall be de du 
ter the uſe of the poor of that pariſh wherein the offender ſhall be abidins d 
the time of the offence commilled. ſ. 27. 

But no man ſhall be impeached upon this clauſe, except he be called in quit. 
tion for bis default within one month after the ſaid default made. ſ. 28 


a»: dF 


And no man being puniſhed according to this branch, ſhall for the ſame . 


Fence be puniſhed by the 1 El. c. 2. id. ſ. 29. 


2. By the 23 El. c. 1. Every perſon above the age of ſixteen years, ul. 
all net repair to ſome church chapel or uſual place of common prayer, ti 
Ferbeer the fame contrary to the 1 El. c. 2. Mall forfeit to the queen's mid 
for every month which he ſhall ſo ferbear 201; and over and beſides the f 
terjeitures, every perſon ſo ferbearing by the ſpace of twelve months fla, 
#fter certificate thereof in writing made ints the king's bench by the biſ| © 
:be dioceſe or a juſtice of offize or a juſtice of the peace of the county cober? 
te offender ſhall awell, be bound with two ſufficient ſurelies in 2001 dt l, 
is the good vebawiour, and ſo to continue bound until he conform himſelf d. 
come to church. Which ſaid forfeitures fhall be one third to the king 1 
von e; one third to the king for relief of the poor in the periſh cohere lt | 
offence fhall be committed, to be delivered by «warrant to the principal officer” | 
in the receipt of the exchequer without further «warrant from the king ; | 
ce third to him who ſhall ſue. And if fuch perſon ſhall not be able, or. 
lei! to pay the ſame within three months after judgement given; he /: all le 
committed to priſon till he have paid the fame, or conform himſelf to g 
thartb. . 5, 11. T1 


„ 
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Popery. 

But if the offender ſhall before he be indicted, or at his arraignment or trial 
before judgment, ſubmit and conform himſelf before the biſhep of the dioceſe or 
before the juſtices where be ſhall be indicted arraignment or tried (beving not 
before made like ſubmiſſion at his trial being indicted for the firſt offence) ; 
he ſhall be diſcharged, upon his recognition of ſuch ſubmiſſion in open aſſizes 
er ſeſſions of the county <obere be ſhall be reſident. ſ. 10. 


Alſo every perſon which uſually en the ſunday ſhall have in his heuſe 


divine ſervice by law eſtabliſhed, and be thereat himſelf moſt commonly preſent 
and ſpall not cbſtinately refuſe to come to church, and ſhall alſo ſour times a 
year at leaſt be preſent at the divine ſervice in the church of the pariſh where 
he ſhall be reſident, or in ſome other common church or chapel ef eaſe, ſhall 
net incur any pain or penalty for not repairing to church, ſ. 12. 

And every grant conveyance bond judgment and execution, made of co— 
winous purpoſe to defraud any intereſt right or litle that may or ought to 
grow to the king or to any other perſon by any convittion or judgment en this 
ſtatute, ſhall be vi againſt the king, and egainſt ſuch as ſlall ſue jor ſuch 
penalty as aforeſaid. 1. 13. 


But forbear the ſame contrary to the 1 El. c. 2.] A perſon who was ſick 
for part of the time contained in an information upon this ſtatute, ſhall 
not be at all excuſed by reaſon of ſuch ſickneſs, if it it be proved that 
he was a recuſant both before and after; for it ſhall be intended that he 
obſtinately forbore during that time. 1 Haw. 14. 


Shall forfeit to the queen's majeſty for every month} It hath been reſolved, 
that this ſtatute by inflicting 201 for a month's abſence, diſpenſeth not 
with the forfeiture of 12d for the abſence of one ſunday; for both may 
well ſtand together; and the 12d is immediately forfeited upon the ab- 
zence of each particular day. 1 Haw. 13, 


For every month] The time of a month intended by this ſtatute, ſhall 
be computed not by the kalendar, but by the number of days, allowing 
twenty eight days to each, according to the common rule of expounding 
itatutes, which ſpeak generally of a month. 1 Haw. 14. : 


One third to, Sc.] This clauſe for diſtribution of the forfeitures i; 
neverthelels conſiſtent with the former part, in giving the whole for- 
feiture to the queen; it being uſual in acts of parliament, to give the 
whole penalty for any criminal matter to the king, and afterwards in the 
ſame act to make diſtribution thereof, and to give part to him that will 
we. 1 Haw. 18. 


And by the 29 El. c. 6. it is further enacted, that every ſeoffinent Fife 
grant conveyance alienation eſtate liaſe incumbrance end limitation of uſe, if 47 
d, of any lands, made by any perſon which hath not repaired or ſpall not re- 
Pair lo ſome church chapel or uſucl place of cemun prover, contrary t6 the 
23 El. c. 1. and which is revccatle ut the pleaſure of ſuch offender, or in any 
<ſe direftly or indireftly intended for the beboof relicf or maintenance or g 


ive diſpeſition of ſuch offender, en woerety ſuch cfcader or his family foal! 
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be maintained, — ſhall be utterly void as againſt the king for lerying tis 
penalties, 1. 1. 

But this ſhall not extend to make void or impeach any grant or leaſe mad. 
bena fide, without fraud er covin, whereupon the accuſtomed yearly rent er 
more ſhall be reſerved, or any other conveyance made bona fide upon good con. 
deration, and without fraud or covin, which ſhall not be revocable at the ple. 
ſure of the offender, otherwiſe than to give benefit to the king to enjoy fach 
reals and payments during the continuance of ſuch leaſe and grant. 1. 8. 

Aud every conviction for ſuch offence ſhall be in the king's bench or at the 
afſizes, and not elſtsohere; and ſhall from the juſtices before whom the recerd 
of ſuch convitlion ſhall remain, be eſtreated into the exchequer before the end of 
the term next enſuing ſuch conviflion. 1. 2. 

And every juch offender in not repairing to church as ſhall be theresf on: 
convicted, ſhall in ſuch of the terms of Eaſter or Michaelmaſs as fhall be nent 
after ſuch convithion, pay into the exchequer after the rate of 201 for every 
month which jhall be contained in the indiftment whereupcn the convittion ſha! 
be; and fhall alſo fer every month after ſuch convittion without any other in. 
diftment or convittion pay into the exchequer at two times a year, Viz. in every 
Eaſter and Michaelmaſs term as much as ſhall they remain unpaid, after tj: 
rate of 201 for every month after ſuch conviftion. And if default ſhall 6: 
made in any part of any payment afereſaid, the queen may by proceſs cut of the 
exchequer ſeize all the goods and two parts of the lands liable ts ſuch ſeizure 
or to the penalties aforeſaid, leaving the third part only of ſuch lands for th? 
maintenance of the offender and his family. 1. 4. 

And for the more ſpeedy conviction of ſuch offender in not repairing to divine 
ſervice, the indiftment mentioning the not coming of ſuch offender to the church 
of the pariſh where he at any time before ſuch indiftment was or did keep 
houſe or reſidence, nor to any other church chapel or uſual place of common 
prayer, ſhall be ſufficient in the law; and it ſhall not be needful to mention in 
the indifttment that the offender was or is inhabiting within this realm; but if 
it ſhall happen any ſuch offender then not to be within this realm, the party 
fall be relieved by plea to be put in and not otherwiſe : And upon the indict! 
ment of ſuch offender, a proclamation ſhall be made at the affizes in which th 
mndiftment ſhall be taken (if the ſame be taken at any aſſize) by which it ſhall 
be commanded, that the body of ſuch offender fhall be rendred to the ſheriff 
before the next alſixes; and if at the ſaid next aſſixes the offender ſo proclaimed 
ſhall not appear of record, then upon ſuch default recorded, the ſame ſhall be 
as ſufficient a conviction in law of the ſaid offence as if a trial had been by 
verdict. ſ. 5. 5 

Provided, that when ſuch offender ſhall make ſubmiſſion and conform, ar 
Hall die; no forfeiture of 201 for any month or ſeizure of the lands of Ile 
offender, from ſuch ſubmiſſion and conformity or death, and ſatisfattion of all 
the arrearages of 201 monthly, before ſuch ſeizure due or payable, ſhall enſus 
or be continued againſt ſuch offender. l. 6, 

And the lord treaſurer, chancellor, and chief baron of the excheguer, or 
goo of them, may aſſign ſuch third part given to the poor by the former aft, 
| as 


Poperp. 


2 well for relief of the poor, and of the houſes of correction, as of impotent 


and maimed ſoldiers , as they or any two of them ſhall appoint. ſ. 7. 

And this act fhall not extend to continue any ſeizure of any lands of ſuch 
offender in the queen's hands, after the offenders death, which lands he ſhall 
have only for term of his life, or in the right of his wife. ſ. 9. 


May ſeize all the goods] The king, according to the better opinion, 
may ſeize the goods, but not grant them over, without an inquiſition to 
be taken. 1 Haw. 20. 


And two parts of the lands] But the king cannot ſeize the lands till it 
appears by the return of an inquiſition to that purpoſe to be awarded, of 
what lands the offender was ſeized ; becauſe the king's title to lands ought 
always to appear of record. 1 Haw. 20. 


Shall not appear of record] If a recuſant who was proclaimed at the aſ- 
ſizes, render himſelf at the next aſſizes to plead or traverſe; he muſt ap- 


pear in perſon, and he is to be in cuſtody: for the words of the ſtatute 


and of the proclamation are, that he ſhall render his body to the ſheriff, 


Kehng 35. 


Of record] An actual perſonal appearance of the defendant will no way 
avail him, unleſs the ſame be entred of record. 1 Haw. 16. 


And by the 1 J. c. 4. Where any ſeizure ſhall be had of the two parts 
of the lands for the not payment of 20l a month; ſuch two parts ſhall, ac- 
cording to the extent thereof, go towards the payment of ſuch 201 a month be- 
ing unpaid by any ſuch recuſant : and the third part thereof ſhall not be ex- 
tended or ſeized by the king for not payment of the ſaid 201 a month. And 
where any ſeizure ſhall be had of the t parts as aforeſaid, and ſuch recuſant 
Hall die, the debt or duty by reaſon of his recuſancy not being diſcharged , in 
ſuch caſe the ſame two parts ſhall continue in his majeſty's poſſeſſion until the 


_ reſidue of the ſaid debt er duty ſhall be diſcharged: and the king ſhall not 


ſeize or extend any third part deſcending to any ſuch heirs, either by reaſou of 
the recuſancy of his anceſtors, or the recuſancy of any ſuch heirs. 1. 5. 

And moreover, by the 3 J. c. 4. it is further enacted, that every offex- 
der in not repairing to divine ſervice, being once convicted, ſhall in ſuch of 
the terms of Eaſter and Michaelmaſs as ſhall be next after ſuch convi#tion, 
pay into the receipt of the exchequer after the rate of 20 for every month 


_ which ſhall be contained in the indiftment whereupon ſuch convifion ſhall be ; 


and ſhall alſo for every month after ſuch convittion, without any other indibf- 


ment or conviction, forfeit 201, and pay into the receipt of the exchequer afore- 


ſaid at two times in the year, Viz. in every Eaſter and Michaelmaſs term, 8s 


uch as ſhall then remain unpaid after the rate of 201 for every month after 
uch conviftien; except in ſuch caſes where the king may by this att refuſe the 


fame and take two parts of the lands of ſuch offender, till the ſaid party te- 


$14 mndifted for not coming to church contrary to former laws ſhall conform 
| wnjeif and come to church. 1. 8. | 


And 
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ni cvery convicliun 16 recorded, fhall Ly the juſtices before whom iii 
2rd of the convitlion foal! be, be certified into the excDequer, before the ni 


of the term foilorying ſucb convietion, in ſuch cenvenicat certainty for the ts 
and other c Teumſtan ges, as the court of oat word may thereupon a: 2 


cels for the ſeizure of the lands and gooas of every ſuch offender as the ca: 
a require: And if default ſhall be made in any "part of any payment of 


33 contrary ta tne ' for m herein before limited; then, and ſor often, the 


F® 


1 by proce 2/5 cut of the exchequer ' ſeize all the goods and two parts aste 


off ail tw? d 2 leajes and far ms of ſuch offender, as of all other lands dia. 
4% ſeizure or 19 12 pen Allies af or eſaid by the true meaning of this adi, leaving 
the third part only of tbe ſaid lands leaſes and farms for "the maintenance 
the offender his wife children and family. ſ. 9. 


And the king ſha!! hade power to refuſe the 201 a menth tho” it be tendred 


© 


ready 29 be po id, and thereupen to ſeize let parts in three ie be divided g. 


well of all the lands leaſes and farms that at the time of ſuch ſeizure ſſa. 


2 Of after: wards ſhall come to any ſuch offender in not coming to church «© {1 
any other lo his uſe, as of all other lands liable to ſuch ſeizure or to the 
nalties i — efaid, and the fame to retain till ſuch offender ſpall en bin 
elf, in lieu of the 20! ! monthly that during ſuch his ſeizure and retainer || a! 
mar. Saving to all perſons ( other than the offender his heirs or others c(laiii- 
:ng to his or their uſe) all leaſe es rents conditions and other rights and ti. 
10 405 aud done without fra ud. . 11. 

But the king ſball not take into his two parts, but leave to ſuch offer: 
his chief manſion houſe, es part of his third part; and fhall not demi{: 10 
or put over the ſaid io parts nor any part thereof to any recuſant nor t 
his uſe : And whoſoever ſhall take the ſame in leaſe or otherwiſe of his iii. 
jelty, . ſhall give ſuch ſecurity not to commit nor ſuffer waſte, as by the cout 
of exchequer ſhall be allowed. ſ. 12. 

And no indiftment againſt any perſon for not coming lo church, nor at 
proclamation, outlawry, or other proceeding thereupon ſhall be reve; ſed for ain 
default in form, nor otherwiſe than by direc iraverſe to the point of not (i: 
ing to church. 1. 16. 

Provided, that if ſuch perſon died ſhall ſubmit and conferm and rep." 
to church, he may from thence be admitted to avoid and reverſe the indicimei 
and all proceedings thereupon, as if this act had not been made. 1. 17. 

And every of the ſaid offences againſt this act may be inquired of heard ii 


determined 2 the juſtices of the king's French or of aſfſize or before the fi 
zices of the peace in ſeſſions. 1. 36. 


Shall be reverſed for any default in form] But it hath been reſolvet, 
that the party is only reſtrained from taking advantages of defects in tit 


record it ſelf, and that he may plead any collateral matter, as a pardon, 


or a former conviction. 1 Haro. 17. 


And that he may even reverſe a judgment . verdict for any ſuch 
defect in the record it ſelf, as tends to the king's prejudice, as the omi 


ſion of a capiatur, or the like; and that he may reverſe an outlawry i" 
any common detect, upon putting in bail, and traverſing the indictme! 
25 to the point of not coming to church; which is very agreeable to the 


purpo | 
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purport of the whole clauſe, the latter part whereof ſeems manifeſtly to 
qualify the generality of the former. 1 Haw. 17, 


XVI. Perverting others or being perverted to popery. 


By the 23 El. c. 1. All perſons who ſhall have or pretend to have power 6: 
ſhall put in practice to abſolve perfuade or withdraw any of the ſubjes fro: 
their natural obedience, or to withdraw them for that intent from the eſtabliſhed 


to the romiſh religion, or to move them to promiſe any obedience to any pretended 


authority of the ſee of Rome or of any other prince ſtate or potentiate to be had 
or uſed within this realm, or ſhall do any overt act to that intent or purpoſ?, 
all be guilty of high treaſon. 1. 2. 

And if any perſon ſpall be willingly alſolved on withdrawn as aſoreſaid, or 
cvillingly be reconciled, or ſhalt promiſe any ovedience to any ſuch pretended au- 


 thorily prince ſtate or polcutate; be, his procurers and counſellors, fha!l be guilty 


of high treaſon, 1. 2. | 

And all perſons that ſball wittingly be aiders or maintainers of ſuch perſons ſo 
offending, knowing the ſame, . or ſha!! conceal any ſuch offence, and fhall not 
within twenty days after their knowledge of the offence diſcloſe the ſame to a juſtice 
of the peace or other bigb officer, ſhall be guilty of miſpriſion of treaſon, 1. 3. 


Pretend to have power, or ſhall put in practice] Upon the indictment 
againſt Campion and others, 33 El. concerning which the judges were ai- 
{-mbled at ſerjeants inn, it was reſolved by them, that if any perſon 
hall pretend to have power to ablolve, tho' he move none with an intent 
to draw them from their obedience; or ſhall move any with an intent to 
draw them from their obedience, tho' he pretend not to have power to 
ablolye; both theſe acts, ſingly taken, are treaſon within the purview of 
this ſtatute, Gi. 536. PETS 


XVII. Entring into foreign ſervice. 


By the 3 J. c. 4. If any gentleman or perſon of higher degree, or any per- 
fon that ſhall bear any office or place of captain, lieutenant, or any other place 
charge or office in camp army or company of ſoldiers or conduct of ſoldiers, fhal! 
£0 voluntarily out of the realm to ſerve any foreign prince ſlate or potentate, 
or fall voluntarily ſerve any ſuch, before he ſhall become bound by obligation 
ith two ſuch ſureties as ſhall be allowed of by the officers «who fall take the 
bond unto the king in the ſum of 201 at the leaſt with condition 10 the effet? ſoi- 
towing, ſhall be a felon. The tenor of which condition fo!loweth : ſ. 19. 

That if the withinbounden A. B. ſhall not at any time then after be 
reconciled to the pope or ſee of Rome, nor ſhall enter into or conſent 
unto any plot or conſpiracy whatſoever againſt the king's majeſty his 
heirs and ſucceſſors or any his and their eſtate and eſtates realms or do- 
nunions, but ſhall within convenient time after knowledge thereof had 
reveal and diſcloſe to the king's majeſty his heirs and ſucceſſors or ſome 


of the lords of his or their honourable privy council all ſuch practices 
Plots and conſpiracies ; that then the ſaid obligation to be void. / 20. 
$6 Cc Aud 
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And the cuſtomer and comptroller ef every port haven er creek, or one of 


them, or their or either of. their deputy, may take the ſaid b,; lating for the 
ſame 64d and no more. Which ſaid cuſtomer and complroller fall regijter and 
certify every ſuch bond into the court of exchequer once every year, on pain at 
el; . 21. 

LY 


And where any ſuch perſon ſhall paſs cu! of the cingue ports or any member 


thereof; the lord warden of the cinque ports, or any per/on by him appointed, 
may take ſuch bond as aforeſaid. 1. 42. 


XVIII. Refuſing the oaths and ſubſcriptions. 


1. By the 7 J. c. 6. If any perſon of or above the degree of a baron or bc. 
roneſs and above the age of eighteen years, ſhall ſlond and be preſented indi; 
or convicted for not coming to church or not receiving the ſacrament according i; 
lato, before the ordinary, er oiber having lawful! power to late ſuch preſentment 
&r indiftinent ; then three of the privy council, whereof the lord chancellor liri 
treaſurer Id privy ſeal or principal ſecretary de be one, upon knowledge thererf 


ſhall require ſuch perſon to take the oaths of allegiance and ſupremacy : And i 


any other perſon of and above the ſaid age and under the ſaid degree, ſhall , 
ſtand and be preſented indifted or convitted ; or if the miniſter petty conſtal: 
and churciwardens or any two of them ſaall complain to any juſtice of the pear: 
near adjoining to the place where any pet ſon complained of fhall dwell, and th: 
ſaid juſtice ſhall find cauſe of ſuſpicion; then any one juſtice of the peace cri bi 
whoſe commiſſion or power ſuch perſon ſaall be, or lo whom complaint ſc all l. 
made, ſhall upon notice thereof require ſuch perſon to take the ſaid caths, Ani 
if any perſon being of the age of eighteen years or above all reſuſe to tale li 
ſaid oaths duly tendred ; then the perſons authorized to give the ſaid oaths |) 


commit him to the common gaol till the next afſizes or ſeſſions, where the ſaid cal 


ſhall be again in the ſaid open ſeſſions required of ſuch perſon by the juſtices i 
xe or of the peace then and there preſent; and if he ſhall then 40% refuſe, |. 
ſhall incur a præmunire. (Except women covert ; who ſhall be committed c., 
to priſen, there ta remain without bail till they will take the ſaid oaths.) 1, 26. 


And every perſon refuſing to take the ſaid oaths, ſhall be diſabled to exec 


any publick place of judicature or bear any other office (being no office of inherilani 


or miniſterial function), or to uſe or practice the common or civil law, or Il. 


ſcience of phyſick or ſurgery, or the art of an apothecary, or any liberal ſci 
for gain. ſ. 27. 


2. By the 13 C. 2. ſt. 2. c. 1. No perſon ſhall be placed elected or 1" 


} 


to any office or place of mayor, alderman, recorder, bailiff, town cler, cui. 


mon council man, or other office of magiſtracy place or truſt or other em li 


relating to the government of cities, corporations, boroughs, cinque ports, du. 
0 2 7 7 1 7 : 


other port towns; who ſhall not have received the ſacrament according !0 1 | 
rites of the church of England, within one year next befere ſuch election, 


in default thereof, every ſuch election and placing ſhall be void. 


3. And by the 25 C. 2. c. 2. For preventing dangers which may be, 


from popiſb recuſants ;, every perſon who ſhall be admitted into any off ce cui 


or military, ſhall withia three months after his admiltance receive the je" | 


ment of the lord's ſupper, in ſeme publick church on the lord's day inuedia | 


af. | 
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5 after divine ſervice and ſermon : And ſhall at the fame time that he tates the 
© eaths (which ſhall be within ſix months after his admittance, 9 G. 2. c. 26.) 
© deliver into the court a certificate of his having ſo received the ſacrament under 


the hands of the miniſter and churchwarden, and ſpall mate proof of the truth 


thereof by two witneſſes upon oath , all which ſhall be put upon record in the 


ſaid court. 1. 2, 3 


Aud if he ſhall negleft or refuſe ſo to do, he ſha! be diſabled to hold ſuch 


5 office, and the ſame ſhall be void. 1. 4. 


And if he ſhall execute the ſame after ſuch times expired, end be convifted 
thereupon in the courts at Weſtminſter or at the aſſixes; he ſhall be diſabled to 


* fue or uſe any action bill plaint or information in conrſe of law, cr to proſecute 


any ſuit in any court of equity, or to be guardian of any child, or executor 6; 
adminiſtrator of any perſon, or capable of any legacy or deed of gift, or to bear 
any office, and ſhall forfeit 5001 to him who hall ſue. f. 5 

And at the ſame time when he takes the caths, he fhall alſo make and ſub. 


ſcribe this declaration following, under the ſame penalties and forfeitures, dig. 
I A. B. do declare, that I do believe that there is not any tranſubſtantia- 


tion in the ſacrament of the lord's ſupper, or in the elements of bread 
and wine, at or after the conſecration thereof by any perſon whatſo- 


ever. / 9. | 

4. And by the 7 & 8 W. c. 27. Every perſon who ſhall refuſe to take the 
oaths of allegiance and ſupremacy, when tendred to him by any perſon lawfully 
authorized to adminiſter or tender the ſame, or ſhall refuſe or neglect to ap- 


pear when lawfully ſummoned in order to have the ſaid oaths tendred to him; 


all, until he have duly taken the ſaid caths, be liable to ſuffer as popiſih 


recuſant convitt. And for the better levying the penalties to the king, the 


perſons tendring the oaths ſhall upon ſuch refuſal or default of appearance re- 


cid and enter in parchment the chriſtion and ſurname and place of abode of 
* fuch perſon ſo refuſing or not appearing, together with the time of ſuch ten- 
der and refuſal or default of appearance, and ſhall! deliver the ſaid record or 


entry to the juſtices of aſfſize at the next afſizes, who ſhall forthwith eſtreat 
the ſame into the exchequer to be there entred of recerd, that the court may 


proceed thereupon as againſt popiſh recuſants convict. ſ. 1. 


And no perſon who fhall reſuſe to take the ſaid oaths, or being a queker 


| ſhall refuſe to ſubſcribe the declaration of fidelity (which oaths and ſubſcription 


be ſheriff or chief efficer taking the poll at any election of members of parlia- 


ment at the requeſt of any one of the candidates ſhall adminifter) ſhall be ad- 
' milted to give any vote at ſuch election. ſ. 19. 


5. And by the 1 G. it. 2. c. 13. Two juſtices of the peace, or any other 


| perfon who ful be by his majeſty for that purpoſe ſpecially appointed by order 


/ 1 
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| 


* 
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un the privy council or by commiſſion under the great ſeal, may adminiſter end 
tender the oaths of allegiance ſupremacy and avjuration to any perſen whom 
bey ſhall ſuſpett to be dangerous or disaffefted to his majefly or his govern- 


nent: And if any perſon to whom the ſaid oaths ſhell be fo tendred fhall neg- 
et er refuſe to take the ſame, ſuch juſtices or other perſon ſpecialiy to be ap- 


; pointed as aforeſaid, tendring the ſaid oaths, ſhall certify the refuſal thereof to 


the next quarter ſeſſians where ſuch refuſal! ſhall be made; and the ſaid refu- 
fal hall be recorded amongſt the rolls of that ſeſſions, and ſhall be from therce 
5 e certified 
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certified by the clerk of the peace into the chancery or king's bench, there to b. 
recorded amongſt the rolls of ſuch court, in a roll to be there kept for that 
purpoſe only; and every perſon ſo negletting or refuſing to take the ſaid oaths, 
ſhall be from the time of ſuch neglett or refuſal adjudged a popiſh reciſant con- 
vitt, 1. 10. | 

And two juſtices or any other perſon ſo ſpecially appointed as aforeſaid ly 
writing under their bands and ſeals may ſummon any perſon to appear before 
them at a certain day and time therein to be appointed, to take the ſaid oaths, 
which ſaid ſummons ſhall be ſerved upon ſuch perſon or left at his dwelling 
bouſe er uſual place of abode with one of the family there, and if ſuch per. 
fon fo ſummoned. ſhall neglect or refuſe to appear, then upon due proof upon 
oath of ſerving the ſaid ſummons, ſuch juſtices or other perſons as aforeſaid 
ſhall certify the ſame to the next ſeſſions, there to be entred upon the rolls, 


and if ſuch perſon ſhall neglect or refuſe to appear and take the ſaid oaths at 


the ſaid ſeſſions, the names of the perſon ſo certified being publickly read at ti: 
firſt meeting of the ſaid ſeſſions, ſuch perſon ſhall be adjudged a popiſh recu- 
fant convitt, and as ſuch to forfeit and be proceeded againſt as if he had ac- 
tually refuſed to take the oaths; and the ſame ſhall be from thence certified by 
the clerk of the peace into the chancery er king's bench, there to be recorded i 
a roll to be kept for that purpoſe only. 1. 11. 


XIX. Armour and ammuniticn. 


1. By the 3 J. c. 5. All ſuch armour gunpowder and munition, as any po- 
piſh recuſant convift fhall have in his houſe or elſewhere, or in the poſſeſſion 6; 
any other at his diſpoſition, ſhall be taken from them by warrant of four ju;- 
tices of the peace at their general or quarter ſeſſions to be holden in the coun) 
where ſuch popiſh recuſant ſhall be reſident (other than ſuch neceſſary weapun! 
2s Hall be thought fit by the ſaid juſtices to remain and be allowed for ile 
defence of ſuch recuſant's perſon or houſe) : and the ſaid armour and mini- 
tion ſo taken, fhall be kept at the coſts of ſuch recuſant, in ſuch places as I 
ſaid four juſtices at their [aid ſeſſion ſhall appoint. 1. 27. 

And if ſuch perſon ſhall refuſe to declare unto the ſaid juſtices or to any 
them what armour he hath, or ſhall hinder or diſturb the delivery thereof 10 
any of the ſaid juſtices or to any other perſon authorized by their warrant l 
zake and ſeize the ſame ;, he ſhall forfeit his ſaid armour gunpewader and mu- 
zition, and ſball alſo be impriſoned by warrant of any juſtices of the peace 6 
fach county for three months. ſ. 28. 

And notwithſtanding the taking away the ſame, the ſaid popiſh recuſans 
ſhall be charged with the maintaining of the ſame, and with the buying pro- 
viding and maintaining of horſe and other armour aud munition, in ſuch ſert 


as otber ſubjefts ſhall be appointed and commanded according to their ſevera! 


abilities end qualities; and the ſaid armour and munition, at the charge 
ſuch popiſh recuſant for them, and as their ewn previſfien of armour and 
munition, fhall be ſhewed at every muſter ee cr uſe of armour to be ma: 
within the ſaid county. 1. 29. | . 

2. And by the 1 W. c. 15. L all be lawful for any two juſtices of 16! 
peace, who ſhall know or ſuſpeft any perſon to be a pepiſt, er ſhall be inferme? 


us 
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bat any perſon is or is ſuſpected to be a papiſt, to tender, and they fhall forth- 
© quith tender to him the declaration of the 30 C. 2. jt. 2. c. * and if be 
{ball refuſe to make and ſubſcribe the ſame, or ſhail refuſe or forbear to ap- 
pear before the faid juſtices for the making and ſubſcribing the ſame upon 
notice to him given or left at his uſual place of abode by any perſon authorized 
in that behalf by warrant of the ſaid juſtices; he ſhall from thenceforth be 
liable to all the penalties forfeitures and diſabilities in this aft mentioned. ſ. 2. 
Aud the ſaid juſtices ſhall certify the name firname and uſual place of abede 
| of every ſuch perſon, who being required ſpall refuſe or neglett to make and 
ſubſcribe the ſaid declaration, or to appear before them for that purpoſe ;, as 
alſo of every perſon who ſhall make and ſubſcribe the ſame, at the next 
ſeſſions, to be there filed and kept amongſt the records, 1. 3. 

And no papiſt or reputed papiſt ſo refuſing or making default, Mall have in 
bis houſe or elſewhere, or in the poſſeſſion of any cther to his uſe or at his 
diqpeſition, any arms weapons gunpowder or ammunition (other than ſuch 
neceſſary weapons as ſhall be allowed to him by order of the juſtices in ſeſſions, 
for the defence of his houſe or perſon) : and two juſtices by their warrant may 
authorize any perſon in the day time, with the aſſiſtance of the conſtable or 
his deputy, to ſearch for all arms weapons gunpowder or ammunition, which 
ſhall be in the houſe cuſtody or poſſeſſion of any ſuch papiſt or reputed papiſt, 
and ſeize the ſame for the uſe of the king; which ſaid juſtices ſhall at the 
next ſeſſions deliver the ſame in open court for the uſe aforeſaid. 1. 4. 

And every papiſt or reputed papiſt who ſhall not within ten days after 
ſuch refuſal or making default as aforeſaid, diſcover and deliver or cauſe to be 
delivered to ſome juſtice of the peace, all arms weapons gunpowder or ammu- 
nition whatfoever, which he ſhall have in his houſe or elſewhere, or which 
Hall be in the poſſeſſion of any perſon to his uſe; or ſball hinder or diſturb any 
perjon authorized by warrant of two juſtices to ſearch for and ſeize the ſame ; 
all be commilted to the common gaol by warrant of two jujlices for 
three months without bail, and ſhall alſo forfeit the ſaid arms and pay treble 
ne valle of them to the king, to be appraiſed by the juſtices at the next 
fefſrons, ſ. 7 

And FRE. perſon who ſhall conceal, or be privy er aiding or afling to 
conceal, cr who knowing thereof ſball not diſcover to a juſtice of the peace the 
arms weapons gunpowder or ammunition of any perſou fo refuſing cr making 
default, or Pall binder or diſturb any perſon authorized as aforeſaid in ſearch- 
mg for taking and ſeizing the ſame, jhall be committed to the common gabi 
ty io juſtices for three months without bail, and ſhall alſo forfeit treble value 
& the ſaid arms to the king. ſ. 6. 

And if any perſon ſhall diſcover any concealed arms weapons ammunition cr 
un poroder belonging to any perſon refuſing or making default as afereſaid, {0 


as the ſame may be ſeized ; the juſtices on delivery of the ſame at the ſeſſions, 


ſhall as a reward for ſuch diſcovery, by order of ſeſſions allow bim a ſum of 
one amounting to the full value of the arms weapons ammunition or guy- 
power fo diſcovered : the ſaid ſum to be aſſeſſed by the judgment of the ſaid 
 Juſlices at their ſaid ſeſſions, and to be levied by ailtreſs and ſale of the goods 
| of lve offender, {. ve | 5 | 


3 | B 


197 


195 


Popery. 
But ij any perjon who ſhall have ſo refuſed or made default, ſhall dejire {; 
ſugmit and conform, and for that purpoſe ſhall preſent himſelf before the ju 
tices at the next ſeſſious where his default ſhall be certified, and ſhall there i, 


pen court make and ſubſcribe the ſaid declaration aud take the oaths of all.. 
giance aud ſupremacy, he foal be diſcharged. 1. 8: 


XX. Horſes, 


No papiſt or reputed papiſt, ſo refuſing or making default in making au 
Jubſeriving the declaration as by the laſt mentioned act of the 1 W. c. \- 
ſhall have or keep in his poſſeſſion any horſe above the value F 51.; and tw; 
Juſtices by their wvarrant may authorize any perſon, with the aſſt ance of ile 
conſtable or his deputy, to ſearch for and ſeize the ſame for the uſe tf (1; 
king. 1 W. e. 15. . 9. 

And if any perſon ſhall conceal, or be aiding in concealing any ſuch borſe; 
he Mall be committed to priſon by ſuch warrant without bail for three mon 
and fall alſo forfeit to the king treble value of ſuch horſe, which value i: ;; | 
be ſettled as afcreſaid. 1. 10. | 


XXI. Poprſh baptiſm. 


Every popiſh recuſant who ſhall have a child born, ſhall within one mani! 
aext after the birth, cauſe the ſame to be baptized by a lawful miniſter, t. 
cording to the laws of the realm, in the open church of the pariſh where th; 
child ſhall be born, or in ſome other church near adjoining, or chapel tube 
vapliſm is uſually adminiſtred; or if by infirmity of the child it cannit l. 
vrought to ſuch place, then the ſame ſhall within lh lime aforeſaid bz bab 
tized by the lawful miniſter of any of the ſaid pariſhes er places: on pain thi 
the father of ſuch child if be be living one month after the birth, or if te i: 
dead then the mother of ſuch child ſhall ferfeit tool; one third to the king 
ene third to him who ſhall ſue in any of the king's courts of record, and an. 
third to the poor of the ſaid pariſh. 3 J. c. 5. ſ. 14. 


XXII. Pepiſh marriage. 


1. By the 3 J. c. 3. Every man being a popiſh recuſant convie, who ſu 
be married otherwiſe than in ſome open church er chapel, and otherwiſe Id 
eccording to the orders of the church of England, by a miniſter lawfully ci. 
rworiſed, foall be difavled to have any eftate of frecheld into any lands of his 
wife as tenan: by courteſy, and every woman being a popiſh reciſant conic 
who ſhail be married in other form than as afereſaid, fall be diſabled vit 
oy to claiii any deter of the inheritance of her buſland, or any jeinture 5 
the lands of ber huſband, but aſa of bir widsw's tate and frant-bouk “ 
2ay cuſtomary lands whereof ver buſbaiid died ſeized, and likewiſe be diſh 
79 have any part of ber huſband's goods: And if any ſuch man ſhall be nas 
ried coith any cocman, otherwiſe than as efcreſaid, which woman ſbail hc? 
n9 lands were ve may be inliiled ts be tenaut by the courteſy; be ſbail jar 
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* fait 1001, half to the Ring, and half to bim that ſhall fue in any of the 
| Ting's courts of record. 1. 13. 

2. But by the 26 G. 2. c. 33. Aﬀter march 25, 1754, if they ſhall be 
married any where in Englana, 6iher than in a church er publick chapel (un- 
leſs by ſpecial licence from he archbiſhop of Canterbury), or without Publication 
of banns, or licence, the marriage ſball be void. 


XXIII. Popiſb burial. 


If any popiſh recuſant, man or woman, not being excommunicate, fhal, f. 
buried in any place, other than in the church or church yard, or not accord 
to ihe ecclefraſtical laws cf this realm; the executors or aditimnijiratcrs 
every ſuch perſon ſo buried, knowing the ſame, or the party that cauſeth hius 
or her to be ſo buried, ſhatl forfeit 201, one third to the ing, one third to 
him that ſhall ſuc in any of the king's ceurts of record, and un? third to the 
poor of the pariſh where ſuch perſon died. 3 J. c. 5. 1. 15, 


XXIV. Heirs of pepiſb recujants. 


If any recuſant ſhall die, his heir being no recuſant , ſuch heir fpall 7: 
| freed from all penalties and incumbrances in reſpect of his anceſicr*s recuſan- 
| cy: And if at the deceaſe of ſuch recuſant bis heir ſhall be a recuſant, £17 
| after ſhall become conformable and obedient to the laws of the church, aud 
| repair to church, and continue there during the time of divine ſervice ond 
ſermons, and alſo ſhall take the oaths of allegiance and ſupremacy before b 
| archbiſhop or biſhop of the dioceſe ; ſuch heir ſhall be freed from all penallic: 
end incumbrances happening by reaſon of his anceſtors recuſancy. 1 J. c. « 
N . 3 1 W. 8. 
| But if the heir of any recuſant fhall be within the age of ſixteen years a- 
| the deceaſe of his anceſtor, and ſhall after his age of fixteen years becume © 
F- recuſant z, ſuch heir ſhall not be freed of any of the penalties and incumbrance: 
happening by reaſon of his auceſtor“s recuſarcy, until he ſhall ſubmit cr reforn: 
himſelf, and become obedient to the laws of the courch, and repair 19 church, 
and take the oaths of allegiance and ſupremacy as aforeſaid; and yet never- 
theleſs, from and after ſuch ſubmiſſion and cath taken, every ſirch heir ſha! 
be freed from all penalties and incumbrances happening by reaſon of his an: 
ceflor”s recuſancy. 1 Ja. c. 4. ſ. 4. 1 W. c. 8. 


XXV. Popiſh wife, 


1. By the 3 J. c. 5. Every married woman Leingg a popiſh recuſant cent ic 

ber buſband not being a popiſb recuſant convitt) who ſhall not conform her 

feif, but ſhall forbear to repair to ſome church or uſual place of Common 

proyer there to hear divine ſervice and to receive the ſacrament, Ly the ſpore 

of one whole year next before the death of ber luſband, ball forfeit 10 

Jn king the iſſues and profits of two parts of ber jointure and of her dow 

during ber life, out of any lands which were her huſhand's, and alſo be diſabled 

ts be executrix or adminiſtratrix of her ſaid huſhand, and to have or demand 5 

% pert or portion of ber ſaid deceaſed buſband's goods or chattels. ſ. 10. whe 
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2. And by the 7 J. c. 6. F any married woman being convicled as a poi, 


rectſant for not coming do church, ſball not in three months conform berfel- 
and repair d church and receive the ſacrament , ſhe ſhall be committed . 
priſon by one of the privy council, or the biſhop of the dioceſe, if fhe be. 


bareneſs, or if ſhe be under that degree, by two juſtices of the pence (on: 
echereef to be of the quorum), until jhe ſhall conform her ſelf and come 1: 
church and receive the ſacrament , unteſs her huſband ſhall pay to the kin 
10 4 month, or the third part of his lands at bis own choice, ſo long as .. 
 Cmaining a rectant convict ſhall continue out of priſon. 1. 28. 


XXVI. Popr/ſh ſervants or ſojcurners. 


By the 3 J. c. 4. &very perſon who fhall willingly maintain retain relic 
ep or harbour in his houſe, any ſervant ſojourner or ſtranger ho ſhall ner 
repair to ſome church er chapel or uſual place of common prayer to hear div; 
ſarvice, but ſoall forbear the fame for a month together, not having a rea(c1- 
able excriſe, all forfeit 101. @ month. 1. 32. 

nd cvery perſon who ſhall knowingly retain or keep in his ſervice fee e. 
livery, any perſon who ſhall not repair to ſome church chapel or ujual place 4 
common prayer to hear divine ſervice, but ſhall forbear the ſame for a month 
together, fhall forfeit 101 a month. 1. 33. 

But this ſhall not extend to puniſh er impeach any perſon, for maintainiig 
retoining relieving keeping or harbouring his father or mother <wanting (ub. 
out fraud or covin) other habitation or ſufficient maintenance, er the <vari 
of any ſuch perſon, or any perſon that ſhall be committed by authority to th? 
euſtedy of any by «whom they ſhall be fo relieved maintained or kept. 1. 34. 

The {aid offences to be inquired of heard and determined, before the juſlices 
of the king's bench, or of afſize, or before the juſtices of the peace in ſeſſions. 
£20, | | 


XXVII. Popiſh ſchoolmaſters. 


1. By the 23 El. c. 1. If any perſon ſhall keep or maintain any ſcho«!- 
maſter, which ſnail not repair to church or be allowed by the biſhop of ile 
aoceſe; he ſhall forfeit 101 a month. 1. 6. 

Provided, that no fuch ordinary, or their miniſters, ſhall take any thing fi 
the ſaid allowance. And if ſuch ſchoolmaſter or teacher ſhall teach con. 
zrary to this act; be ſhall be diſabled to be a teacher of youth, and be impri- 
foned for a year. 1. 7. 

The jaid forfeiture to be, one third to the king to his own uſe; one third 
to lie king for relief of the poor in the pariſh where the offence ſhall be com 
mitted, to ve delivered by warrant to the principal officers in the receip! f 
the exchequer without further warrant from the king; and one third to hiW 
who ſhall fue: and if ſuch perſon ſhall not be able, or ſhall fail to pay Ile 
fame within three months after judgment given, he ſhall be committed to priſon 
zil he have paid the ſame, or conform himſelf to go to church, ſ. II. | 

But if the offender ſhall, before he be indicted, or at his arraignment et 
trial before judgment, ſubmit and conform himſelf before the biſhop of it 
dioceſe, or before the juſtices where be ſhall be indicted arraigned Lf tries 
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(having not before made like ſubmiſſion at his trial being irdifted for the fr {7 
Hence); be ſhall be diſcharged, upon bis recognitien of ſuch ſubmiſſien it: 
open ofſizes or ſeſſions of the county where he ſhall be reficent. 1. 10. 

2. And by the 1 J. c. 4. No perſon ſhall keep any ſchool or be a ſchool- 
raſter, out of any of the univerſities or colleges of this realm, except it be in 
ſome publick or free grammar ſchool, or in ſome ſuch nobleman's or gentle- 
man's houſe as are not recuſants, or where the ſchoolmaſter ſhall he ſpecially 
licenſed by the archbiſhop biſhop or guardian of the ſpirituaities of the dicceſe , 
on pain that as well the ſchoolmaſter, as alſo the party that ſhali retain ar 
maintain any ſuch ſe hoolmaſter, ſhall forfeit each of them 40fh. a day : the 
one half of which forfeitures ſhall be to the king, and holf to him that u 
ue, J. 9. | 
/ 2. Ad by the 11 & 12 W. c. 4. If any papiſt, or perſon making pre 
feſſion of the popiſh religion, ſhall keep ſchool, or take upon himſelf the edu 
cation or government or boarding of youth ; be ſhall be adjudged to per petua. 
impriſonment, in ſuch place within this realm, as the king by adtice of it: 
privy council ſhall appoint. 1. 3. | 


XXVIII. Papiſis hall not ſucceed to the croen of this realm. 


1. By the 1 W. ſell. 2. c. 2. Every perſon that ſhall be reconciled to or 
ſoall bold communion with the fee or church of Rome, or ſball profeſs the 
popiſh religion, er ſnall marry a papiſt, ſhall be excluded and be for ever in- 
capable to inherit poſſeſs or enjoy the crown and government of this realm; and 
in ſuch caſe the people ſhall be abſolyed of their allegiance , and the crown 
i deſcend to and be enjoyed by ſuch perſon being a proteſtant, as ſhou!d 
ade inherited and enjoyed the ſame, in caſe the perſon ſo recenciled, holding 
communion, or profeſſing, or marrying as aforeſaid were naturally dead. 1. g. 

Ang every king and queen who ſhall come to and ſucceed in the imperia! 
croton of this kingdom, jhall on the firſt day of the meeting of the firſt par- 
lament next after their coming to the crown, ſitting on the throne in the houſe 
Peers in the prefence of the lords and commons, or at their coronation before 
aucb perſon who ſhall adminiſter the coronation oath at the time of their taking 
te ſeid oath (which ſball firſt happen) make and ſubſcribe the declaration 
of the 30 C. 2. But if be or ſhe ſhall be under the age of twelve years, then 
every ſuch ting or queen ſhall make and ſubſcribe the ſame at their coronation, 


or the firſt day of the meeting of the firſt parliament as aforeſaid, which ſhall 


frjt happen after ſuch king or queen ſhall have attained the ſaid age of 
i were years. J. 10. . 
2. And by the ſecond article of the union of the kingdoms of England 
and Scotland, 1 paiſts, and perſons marrying papilis, hall ve excluded 
am, and for ever incæ pable to inherit poſſeſs or enjoy the imperial crown cf 
Great Britain and the deminions thereunto belonging; aud in every ſuch cat, 
125 Crown ona goverinment ſpall deſcend to and be enjoxed by aich Der jon be- 
a Proteitant, as ſhou!d have inherited and enjoyed the ſaie, in coſe ſuch 
8 


951 5 a : 
.it or perſon marrying a papiſt was naturally dead. 5 An. c. 8. 
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XXIX Papiſis Mall not fit in either Houſe of parliament. 


By the 30 C. 2. it. 2. c. 1. No perſon that ſhall be @ peer of the realy, 
or member. * the houſe of peers, ſhall vote or make his proxy in the houſe © 
peers, or fit there during ony debate in the ſeid houſe of peers; nor any perſey 
las l all be a member of the he of commons, ſball vote in the houſe of con. 
mons, or fit there during any debate after the ſpeaker is choſen ; until he 25 
firſt take the caths of allegiance and ſupremacy (and atjuration, 1 G. ft. 2 
c. 12.) and make and ſubſcribe this declaraticn following; viz. 

I A. B. do folemnly and ſincerely, in the preſence of god, profeſs, tet 
tity, and declare, That I do believe that in the ſacrament of the lord's ſup 
per there is not any tranſubſtantiation of the elements of bread and win 
into the body and blood of Chriit, at or after the conſecration therect, 
by any perſon whatioever : And that the invocation, or adoration of the 
virgin Mary, or any other ſaint, and the ſacrifice of the maſs, as the: 
are now uſed in the church of Rome, are ſuperſtitious and idolatrous 
Aud 1 do jolemnly in the preſence of god, profeſs, teſtify, and declare, 
That 1 do make this declaration, and every part thereof, in the plain and 
ordinary fenſe ct the words read unto me, as they are commonly under- 
ſtood by engliſh proteſtants, without any evaſion, equivocation, or men- 
tal reſervation whatſoever, and without any diſpenſation already granted 
me tor this purpoſe by the pope or any other authority or perſon what- 
ſoever, or without any hope of any ſuch diſpenſation from any perſon 
or authority whatſoever, or without thinking that I am or can be «- 
quitted betore god or man, or abſolved of this declaration, or any wh 
thereof, altho' the pope, or any other perſon or perſons, or power wi! 
ſocver, ſhall diſpenſe with or annul the lame, or declare that it was null 
or void from the beginning. /. 2, 3 

Which ſaid caths and declaration 2 be folemnly and publickly med: ond 
ſubſcribed betwixt the hours of nine in the morning and four in the aſi 011 5 
by every ſuch peer and member of the houſe of peers at the table in ie 
dle of the houſe, before be take Lis Place in 1he houſe, and whilſt a ful, 
of peers is there with their ſpeaker in his place; and by every ſurb with. e, 
of the houſe of commons, at the table in the middle of the ſaid houſe. 4 
whilſt a full houſe of commons is there duly /i itting with their ſpeaker iu 1 
chuir : and the ſame to be done in either houſe in ſuch like order or method, © 
each kouſe is called over by reſpectively. ſ. 4. 

And if any peer or member of the houſe of peers, er member of the Len, 
of commons, ſhall cffend againſt this aft; he ſhall be deemed and be ; 
popiſh recujant conviet, ard hall forfeit and ſuffer as a pepilo recuſont (it 
dict; and "hail be diſabled to execute any office or place of Profit or tt ts 0. 

vil or military; or to fit er vete in either houſe of parliament, or 10 1 
proxy in the Leihe of peirs; or to ſue or uſe any action, bill, Put, er iii 
malion in courſe of law, er to proſecute any ſuit in any court of ety; © 
te guardian of any child, or executer or adminiſtrater of any perſyn. wr cel, 
of any legacy or deed of g. 81/1 (er 70 vote at ny election for members of ger 


kament, 1 G. ſt. 2. c. 1 135) = ſhall ferfeit 5001 to him who fall fue. 4:0: 
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And it foall be loxcful for the houſe of peers and hotje of comment, or eiter 


ſaid houſe of commons, or to give any voice therein, during that parlia 
nent. J. 7. 

And where any member of the houſe of commons ſhall be ſo diſabled to fit 6 
vote, his place ſhall be void; and a writ ſhall iſſue for the election of a now 
member, 1. 8. 

And during the time of taking the ſaid oaths and mating end ſubſcribing 
ihe declaration, all proceedings fhall ceaſe ; and the ſaid oaths declaration and 
ſubſcription, together with a ſchedule of the names of the perſons who hall 
take and ſubſcribe the ſame, ſhall be made and entred in parchment rolls pro- 
wided by the clerk of the houſe of lords and the clerk of the houſe of commons; 
and none of the peers cr members ſhall pay to ſuch clerk abede 12d fer ſuch 
entry: All which rolls the ſaid clerks ſhall without fee ſbeto to any perſon defe- 
ring to look upon the fame. 1. 11. | 


XXX. Papiſls ſhall not preſent to benefices. 


1. By the 3 J. c. 5. Every perſon being a popiſh recuſent convitl, ſhall be 
utterly diſabled to preſent to any benefice with cure en without cure, prevent, 
or any other eccle/raſtical living; or to collate er nominate to any free jchoel, 
beſpital, or denative ; or to grant any avoidance of any benefice, prebend, 4 
other ecclefraſtical living. ſ. 18. 

And the chancellor and ſchelars of the univer/ity of Oxford, ſ often as ay 
of them ſhall be void, ſhall have the preſentation, nomination, col ation, and 
eration of and to every ſuch benefice, prebend, or ecclefioftica! living, ſchunl, 


Hospital, and donali ve, in the counties of Oxford, Kent, Middleſex, Suſſex, 


Surrey, Hampſhire, Berkſhire, Buckinghamſhire, Glouceſterſhire, Wor- 
ceſterſnire, Staffordſhire, Warwickſhire, Wiltſhire, Somerſetſhire, De- 
vonſhire, Cornwal, Dorfetſhire, Herefordſhire, Northamptonſhire, Pem- 
brokeſhire, Caermarthenſhire, Brecknockſhire, Monmouthſhire, Cardi— 
ganſhire, Montgomeryſhire, the city of London, and in every city and tows 
being a county of it ſelf within any of the limits and precins of any of the 


counties aforeſaid, as . all happen to be void during ſuch time as the patron 


thereof ſhall be a recuſant convict as aforeſaid. ſ. 19. 

And the chancellor and ſcholars of the univerſity of Cambridge ſpall have 
tÞ2 preſentation, nomination, collation, and donation of and to every fuch be- 
nefice, prebend, or eccleſiaſtical living, 8 hoſpital, and donative, within 
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the counties of Liſſe x, Lerifordſhice, Bedfordſhire, Cambridgeſhire, Hun. 
tingtonſhire, Suffolk, Norfolk, Lincolnſhure, Rutlan: hire, Leicelte;. 
ſhire, Darbyſhirc, . Nottinghamſhire, Shropſhire, Cheſhire, Lancaſhire, 
Yorkſhite, the county of Durham, Nen Cumberland, Wes 
merland, Radnorſhire, cubilhire, Elintſt ir- ”, Carnarvonſhire, Ang le. 
ſcyſhire, Merionethinire, Glauiorg, lire, end ii every city and loten 

a county of itſelf within the limiis and fi cincts of any of the ſeia counties, e. 
ſhall happen to be void during ſucb time as the pairon thereof ball be à rectſc1. 
convidi as afereſaid. ſ. 20. 

Provided, that neither of the faid chanceliors nor ſchelars of either of 1! 
ſoid univerſities, ſhall prejent or nominate to any benefice dib cure, proven, 
ir other eccleſiaſtical living, any ſuch perſon as ſhall then have any other be 
55 ce <vith cure of fouls: And if any ſuch preſentatien or nomination flu be 
nnd oof any ſuch perſon ſo beneficed, the ſame ſhail be void. 1. 21. 

Being a popiſh recuſant convitt | And this, Whether he be convicted be- 
fore the avoidance or after; for the words are general, that the untveriity 
mall preſent ſo often as any ſuch benefices ſhall be void ; and a avoidanccs 8 
before conviction are within the fame miſchief as avoidances after; ; and it 
would be a hard conſtruction, that general words ſhall not be extended ta 
remedy all cates which are within equal miſchief. Comyns 182. G7. 771 


Shell ve ulterly difabled] They were utterly diſabled before, by hols 
ade excommunicate, in ſect. 2. as was oblerved by Finch ſallicior. in 
the cale of Knizht and Dauncer; and therefore of what force ſoever inſti— 
tution or induction when given upon ſuch a preſentation, may be again. 
ſtrangers, there is no doubt but the biſhop may refuſe to give it, and take 
the benefit of the lapſe, in caſe no other preſents, who hath right, and is 
-apable of preſenting. For that the biſhop in this caſe, as in others, 
hath right to lapſe, appears from hence, that the ſtatute intended no 
more than to put the univerſity in the place of the patron ; all rights 
which belong to others, remaining as they were before. Gib/. 771. 


To preje ent] Hereby the patron is only diſabled to preſent ; and he con- 


tinues patron as to all other We ; and therefore he ſhall confirm the 
leaſes of the incumbent. 1 Hlacv. 


Or to grant any avoidance] But uh perſon, by being diſabled to grant 
an avoidance, is no way hindred from granting the advowſon itſelf in ior, 
or for life or years, bona fide, and for good conſideration. 1 fa. 22. 


Ana the chancellor and ſcholars] The two clauſes which give this benefit 


to the univerſities reſpectively, are private clauſes, whercof the Judges, 
without pleading of them, cannot take notice. 10 Co. 57. 


So often as any of them ſhall be void] But if an advowlon or avoidance, 
belonging to ſuch a perſon, come into the king's hands, by reaſon of an 
outlawry, or conviction of yore bo or the like; the King, and not the 
univerſity, ſhall preſent. 1 Haw. 32. 


During ſuch time as the patron theref ſhall be à recuſent conviet] When 
the preſentation for that turn is veſted in the univerſity, alt afterwards 


the recuſant conformeth himſelf, or dieth, yet the univerſity ſhall preſent. 
10 G9: 37. 


2. By 


R 


Pe perv. 


. 7. 5 - #4 44 7 - ), 7 4 17 
980 2 42721 oy tj C N Negele. 10 J. 01 20 
I 


F 
— * 


2. By the 1 W. c. 26. Every pet ſon b 
and ſubſcrite the declaration of the 30 C. 2. when tre ſame fell be tendred 
bv tiva juſtices of the peace as in the ſaid att is menitcned; er who ſhall, 


e\ 


name and place of abode certi/.ed and recorded al the ſeffions ——every ſuch 


frefſentation, collation, nommation, donation, cr graut of any avotcinice of any 
Po a 
niſh recuſant conver. Ana the untverſities jhall have the preſeutaticir, nou: 
nation, collation, and donation. 1. 2. 

And where any perſon ſhall be ſeized or poſeſjed of any advowſon, right cf 
reſentation, coilation, or nomination to any fuch ecil;/rajlical living, free 


ſchool, or hoſpital as afcreſaid, in trufl for any papiſt or periſh recujant, who' 


ſhell be convicted or diſabled as by the 3 F. c. 5. or by this aft, be ſhell be 
diſabled to preſent nominate or collate to any fuch eccleſiaſtical Tioing free ſehoo! 
or hoſpital, or to grant any avoidance thereof, and ſuch preſentations nonina 
tions collations and grants ſball be void; and the univerſities fhall proceed, 45 
if ſuch recuſant convic or diſabled were ſeiſed or poſſeſſed thereof. 1. 3. 

And if any truſtee or mortgagee or grantee of any avoidance fa! preſent 
neminate or collate, or cauſe to be preſented nominated or collated any perſon 1r 
any ſuch eccleſiaſtical living free ſchool or hoſpital, hereof the tut foal! , 
for any recuſant convitt or diſabled, without giving notice of the aVoiaunce 
in writing to the vicechancellor within three months next after the avoidan ; 
he ſhall forfeit oo to the reſpeflive chancellor and ſcholars of the univer fiir, 
% robom the preſentation nomination or collation ſball betons. 1. 4. 

Provided, that the ſaid chancellors and ſcholars of either unweorfity, ha! 
#9t preſent or nominate to any benefice with cure prebend or other evdefrajttcn! 
V ping, any perſon as fhall then have any other benefice with cre of ſon's : ana 
if any ſuch preſentment ſhall be had or made of any ſuch nerſen jo benoficed, 
ie ſame ſhall be utterly void. ſ. 5. | | 

And if any perſon ſo preſented or nominated lo any benefice with mare, hal 
ve abſent from the ſame above ſixly days in any one year ; in ſuch coje the ſaid 
venefice ſhall be void. ſ. 6. 

Provided aiways, that if any ſuch perſon ſhall preſent himſelf at the [e; 
ons for that place where his name was recorded, and fha!l there in open cut 
nale and ſubſcribe the ſaid declaration, and take the call (of aliegioncs ana 


4s 


Supremacy, 1 W. c. 8.); be ſhall be diſcharged of the ſaid diſability, aud b: 


enabled to make ſuch preſentment collation nomitalibu Gonalien and Lu, ag i 
is at had not been made. 1. 41 | 

S. 2. Refuſe or forbear] In the caſe of Fiizherbert and the univerſity dt 
Oxford, the party was ſummoned to take the oaths, but refuſcd to attend. 
Upon which occaſion, it was declared by the court, that the juſtices ought 
tg be preſent at the time appointed; and if they are not there, it is a good 
excuſe for the party, if the party attends; but there is no neccfiity that the 
Juſtices ſhould be preſent, if the party does not come; it is ſufficient if they 
cave notice at the place, to give them notice if the party comes; and the 
party himielf is obliged to do the firſt act, namely, to attend at the time 


«nd place appointed. Comyns 183. 3 04 
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FANG by the 12 An. ſt. 2. c. 14. it is further enacted, mat 9 28 
Fe, l 7475 [on maxtug | ref afion f the totiſo religien, and cory eh of jr 
ery. 1-9-1 "0M a; Olt ou! under tte ge of Fenty One Nears, ana CVE) 201. 
gager lrujiee ” perſon any a) intruſted dreary or indirecid. „ medially or im. 
nieutole by, Ly 97 for fuct ) PAPi/l or per ſoit maxing prefeſj: . of tbe Fer! 1/8 relic 
or. fich mw as aforeſaid, whether 1 b truſt "be declared by *wiiting or 


ſmall be dieb. 2d to prejert collate and nominate to any benefice prevend or eccle: 
fer ns Feing fcho:l bieſpital er aCnatre e, er to grant any avcidance o Cry 
benehs e preber 4 or eccliſiaſtical living, aud every ſuch preſentment coli 


7 ton end graut, and every 2 2 ution and induction therui! 
Hall be void © end the un; Ter ſuics all have the preſentation nomination (cl- 
Woe and donation. f. 1. 

And chen any preſentation lo an benefice er eccleſiaſtical living ſhall be 
brought to any art e biſt © ar other cratnary, . from any perſon who fla 
be reputed to be, or whom ſiueh archviſhep viſnop er other ordinary ſhall | a: 
4 fe to ſuſpecs to be a papiſt or truſtee of any perſon making profeſſion of the 
opiſh 7 gien, er ſuſpected to be ſuch; ſuch ar chviſpop vifoe er other ei di 
nary fell tender or adiiniſter to every ſuch perſon (if preſent) the declare- 
FOR erat . 9g? ntiation of the 2 25 55 2. and $ obſent, fo 65 by police 'n 


veniend time 720 pla ce-W Ben ond <obere fic fal, aal 75 a befor fr 


Com niſl on under their | 5 if 2 coho ſhall, upon ſuch 6; peer ance, tend der 
or adminijter the ſaid declaration to the party making ſuch preſentation : and 
zj he fhal! noglet? en reſuſe lo make and ſubſcribe the declaration ſo tendred, it 
foe! I! negiet? or reſuſe to eppear upon ſuch notice, ſuch preſentaticn ſhall be wad; 
and in ſuch caſe the ar he rg biſhep or ether ordinary fl ell, <:ithin ten ans 
after ſuch neglet? cr refuſal, ſend and give a certificate under their ſeal if 
effice of ſuch neglect cr refuſal to the vicechanceller , and the preſentaticn ' 
fu 1200 benef.ce, fer that turn eng, ſhall ve veſted in the reſpective chancellor aud 
fſeholars 4 . 2. 

And for the better diſcovery of ſecret truſts and fraudulent conveyances 
made by papiſts, it is enacted, that evhen the preſentaticn of any peri 
preſented to any benefice or ecclefioſtical living hall be breught to any arct- 
biſrop biſhep or other erdinary ; he ſhall, —(— he give inflituticn, examine ile 
perſon preſented upon oath, whether to the beſt and utmoſt of Lis knewledre 0 10 
20 lief, the perſon who made ſuch preſentation be the true and real Patron, vj 
made the ſame in his own right, or whether he be not mediately cr inmediotc.), 
aireftly or mairefly, truſtee or any way intrufted fer ſome other, and hn 
by name, who is a papiſt er maketh prefe Men of the pepiſh religicn, or the 
children of ſuch, or for any ether and whom, or what he knoxs, bas heard, e. 
believes teuching the ſame, and if ſuch perfen fo preſented ſhell refuſe to tt 
examined, cr fhall not anſwer diretily, the preſentation hall be void. 1.3 

And the chancellor and ſcholars of the reſpective univerſ/iies, 10 whew. lle 
preſentation to ſuch benefices and ecclgſiaſtical livings ſhould beleng in caſe the 
rightfu! patrons had been popiſb recuſants convitt, and their pr eſentees 7 
clerks, may for the better diſcovery of ſuch ſecret and fraudulent truſts, exhii 
toeir bill in any court of 6200, againſt ſuch perſon Preſenting, and ſuch pelt 


jet 
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fon as thiy have reaſon to believe to be the cefluy que truſt of the duc, or 
any other perſon who they have cauſe lo ſuſpect may be able to make any other 
or further diſcovery of ſuch ſecret truſis and practices; to which bill, the do- 
fendants being duly ſerved with proceſs of the court, ſhall forthwith directly 
anfver : and if they ſhall refuſe cr neglect to anſwer, in juch time as ſhall be 
appointed by the court, the bill ſhall be taken pro confeſſs, and be allied as 
evidence againſt ſuch perſon ſo neglecting and refuſing, and bis truſtees, and 
his or their clerk, provided, that every perſon having fully onfecered ſuch 
bill, and not knowing of any ſuch truft, ſhall be intitled to his cſts to be taxed 
according to the courſe of the court. 1. 4. 

And the court where any quare impedit ſhall be depending, at the inſtance of 
the ſaid chancellor and ſcholars or their clerk being plaintifſs er difendan's in 
ſuch ſuit by motion in open courl, may make a rule or order requiring ſalisſn6/ic1} 
upon the oath of ſuch patron and bis clerk, coho in the ſaid ſuit ſhall conteſt 
the right of the univerſity to preſent, by examination of them in open court, or 
by commiſſion under the jeal of ſuch court for the examinaticn of them, cr bv af- 
fide it, as the ſaid court ſball find moſt proper, in order do the diſcavery of any 
ſecret truſt frauds or practices relating lo the ſaid preſentaticn; and if it appear 
tn the court, upon the examination of fuch patron or clerk, that the jaid pa'ron 
is but a truſtee, then they ſhall diſcover who the perſon is and where he lives ; 
and upon their refuſal to make ſuch diſcovery, or to give ſatisfattion as ofore- 
faid, they ſhall be puniſhed as guilty of a contempt cf the court: And if the 
ſaid patron or his clerk mall dijcover the perſon for whom the ſaid patron is a 
truſtee ;, then the court, on motion made in open court, ſhall make a rule or order, 
tat the perſon for whom the jatron is a truſtee ſhall in the ſaid court, or be- 
fore commiſſioners to be appointed for that purpoſe under the ſeal of the ſaid 
court, make and ſulſcribe the declaration againſt tranſulſtaniiaticn of the 
25 C. 2. and litewiſe on pain of incurring a contempt of the ſaid court, {i all 
give fue further ſalisfaction upon oath relating to the ſaid truſt, as the court 
(all bins fit : and ſuch perſon ſo required lo make and ſubſcribe the ſaid de- 
caration, and refuſing or neglecting ſo to do, ſhall be eſteemed as a popiſn re- 
hand convidt in reſpe#t of ſuch preſentation, 1. 5. 

And the anſver of fuch patron and the perſon for whom he is intruſted and 
Ss ond their clerk or any of them, and their examinations and affidevits takin 
3 eforeſeid by order of any court where ſuch quare impedit ſhall be depending, 
ir by any archbiſhop biſhop or other erainary, or the commiſſioners as aforeſaid 
dic examinations fhall therefore be reduced into writing and ſigned by the 
party examined) ſtall be all;xwed as evidence againſt ſuch patron {o preſenting, 
aud his clerk, ſ. 6. 

Provided, that no ſuch bill, nor any diſcovery to be made ly any anſer 
(vereunto, or to any ſuch examination as afereſaid, ſhail be made uſe of to ſubjeft 
any perſon making ſuch diſcovery or not anſwering ſuch till, to any penal or 
forfeiture, other than the toſs of the preſentation then in queſtion, 1. 7. 

And in caſe of any ſuch bill of diſcovery exhibited by the chancellor and ſc 9- 
lars er their preſentee, no lapſe ſhall incur, ner plenarty be a bar egainſt them, 
in reſpect of the benefice or eccliſiaſtical living touching which ſuch bill hall be 
expwited, till after three months from the time that the anſwer to ſuch bill ſha! 
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be put in, or the ſame bo laben pro conſeſſo, or the proſecution thereof deſerled, 
provided that fuch bill de exhilited before any lapſe incurred, ſ. 8. 

And he chancellur an! ſcholors may ſue a writ of quare impedit by the nam 
of chancellor and ſcholars, or by their proper names of incorporation, at th; 
election. 1. . 

And in caſe of any ſuch truſt confeſſed or diſcovered by any anſwer to f 
bill or ſuch examination as aforeſaia, the court may inferce the preducing 9. 
the deeds relating to the ſaid truſts, by ſuch methods as they ſhall find proper 
1. 10. 

4. And by the 11 G. 2. c. 17. it is further enacted, that every gran. 
to be malle of any advouwſon or right of preſentation collation nominal ion or (1. 
nation of and to any. benefice prebend or ecclefiaſiical living ſchool boſpital «5 
donative, and every grant of any avoidance thereof, by any papiſt or perſen 
making proſeſſion of the popiſh religion, whether ſuch !ruſt be declared by ceriling 
or not, ſhall be null and void, unleſs ſuch grant be made bona fide and fer a 
Full and valuable conſideration to and for a proteſtant purchaſer and merely and 
only for the benefit of a proteſtant; and every ſuch grantee or perſon claim 
wider any ſuch grant ſhall be deemed to be a truſtee for a papiſt or perſon Pro. 


ing the popiſb religion {thin the aforejaid att of the 12 An.; and all [i 


grantees, and perſons claiming under ſuch grants, and their preſentees, ſha 
ve compelled to make ſuch diſcovery relating to ſuch grants and preſentation; 
race thereupon, and by ſuch methods, as by the ſaid act. And every devil 
'0 be made by any papiſt or perſon profeſſing the popiſh religion, of any ſuc 
addoteſon or right of preſentation collation nomination or donation or any ſic! 

deidance, with intent to ſecure the benefit thereof to the heirs or family of ſuc 
papilt or perſon profeſſing the popiſb religion, ſhall be null and void; and ll 
fuch aeviſees, and perſons claiming under ſuch deviſes, and their preſentees, 
Hall in like manner be compelled to diſcover, whether to the beſt of their ness 
“edge and belief, ſuch deviſes were not made to the ſaid intent. ſ. 5. 


XXXI. Shall be as excommunicated. 


1. By the 3 J. c. 5. Every popiſh recuſant convict ſball tand and be re. 
prted to all intents and purpoſes diſabled, as a perſon lawfully and duly ex- 
communicated, and as if be had been ſo denounced and excommunicated accord. 
ng to the laws of this realm, until he ſhall conform himſelf and come to church 
and hear divine ſervice and receive the ſacrament according to the laws of this 
realm, and take the oaths (of allegiance and ſupremacy, 1 IV. c. 8.); and 
every perfon ſued by ſuch perſon ſo to be diſabled, may plead the ſame in di, 
abling of ſuch plaintiff, as if be were excommunicated by ſentence in the ec 
cleſiaſtical court. ſ. 11. 

2. Ard by the 3 J. c. 4. Upon any lawful writ werrant or proceſs a. 


warded to any ſheriff or other officer, for the taking of any popiſh recuſa"! 


(actually) excommunicated for ſuch recuſaucy; it hall be lawful for ſuc 4 
ſheriff or other officer, if need be, to break open any houſe wherein ſuch per j*! 
excommunitcal? hall be, or io raiſe the power of the county, for the apt. 


_ bending of ſac perſon, and the vetter execution of ſuch warrant writ 


prece/s. ſ. 25 
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XXXII. Shall not repair to count. 


1. By the 3 J. c. 5. No popiſh recuſant convict ſhall come inte the cu 


or houſe Pres the king or his heir apparent lo the crown ſhall be, 17755 ho 
Je commanded ſo to do by the king, or by warrant fro om the lords and others 0; 
the privy council; on pain of 1001, half 10 the king, end half to him Ils. 
shall ſue in any of bis majeſly's courts of record. l 2. 

2. And by the 30 C. 2. ft. 2. c. 1. Every peer of this realm, aud men: 
ber of the houſe of peers, and every peer of Scoll. Jan or Ireland, being of tl: 
age of one and twenty years or ben not having taken the oaths (of a 
legiance and ſupremacy, 1 M. c. 8.) and made ond ſubſcribed the declaration 
againſt popery of the 30 C. 2. ft. 2. c. 1, and every member of the houſe 6. 
commons not having taken the ſaid oaths and made aud ſubſcribed the ſaid d. 
claration, and every perſon convitted of popiſh recuſancy, who ſhall come gd. 
viſealy into or remain in the preſence of the king, or ſhall come into the cour! 
cr houſe where be reſides, ſhall ſuffer all the pains forfeitures and dijabililie, 
of. this act; unleſs he do in the next term after ſuch his coming or remnants 
take the ſaid oaths, and make and ſubſcribe the ſaid de claration, iu the bigt 
court of chancery, between the hours of nine and tebelve in the forenoon; Fac 
is to lay, he shall be diſabled to execute any office en place of projit or irs 
civil or military ; z or to fit or vote in either hiuuſe of harp ue or to m a 
2 proxy in the houſe of peers; or to ſue or uſe any action, bill, ptaint, or in- 
formation in courſe of law, or to proſecute any ſuit in any court of equity ; 0: 
ts be guardian of any child, or executor or adminiflirator of any pc Flow, vor 
capable of any legacy or deed of gift; and ſho!l forfeit $007 to him te 
Shall fue. E 85 6. 

But this ad ſhall not extend to the prejudice of any perſon for coming i 
remaining in the preſence of the king, who ſpall U have licence fe 40 do 
by warrant under the hands and ſeals of fix privy counſellors, by erde; Oy L 
majefly's privy council, upon ſome urgent occaſion therein to be expreſ Wy. 
as FE. licence exceed net ten doys, end that it be firſt filed and 2 SN 
record in the office of the petty bag in chancery, for any one to view without 
Jes? and no perſon to be een ajed above thirty Gays in any one year. ſ. 12. 

_ Eroviced, that if any offender ſhall after ſuch offence take the oaths and 
FR ſcribe the declaration in the chancery in manner afor eſaid ; he hall from 
hen er be freed and diſcharged from all ſeiæ 1e _ ties and loſſes wwiich 


0 2 N by o!herwiſe ſuſtain by reaſou of being a Popiſea rect 51 conv tt = ige 
5 at, and frem all + [abilities aud incapacities incurred therety < [0 as 


t 5 — lm aud diſcharge extend nt to reſtore any inch”; Pe 1985 7 1% G7) e 2 
7 EF Z 5 1 
Tce Filed EP, RY I9 any other Hice till aft er 5 Jed, from CY, $124 toe jig 
; ths ng making the ſaid declaration; 167 &S make void the ſaid forfeiture 'sj 
488 

Je. 13. : 


XXVXIII. Shall nat come within ten miles Y Lonaon, 


comifed of 1 or who | foal wot aa Ant gs uſual ea or 


II. | 1. 8 | | | chapel 
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chapel and ihere hear divine ſervice, but ſhall forbear the ſame by the ſpace 
of three months, ſhall within ten days after ſuch indifiment or convitiion de- 
part from the ſaid city and ten miles compaſs of the ſame, and alſo ſhall de. 
liver up their names to the lord mayor if ſuch recuſant be within the city ar 
the liberties thereof , and if the ſaid recuſant ſhall dwell er remain in on: 
other county within ten miles of the ſaid city, then he ſpall within the 11; 
ten days deliver up his name to the next juſtice of the peace within ſuch con! 
on Pain of forfeiting to the king 100; half of which ſhall be to the kits, 
and half to him that will ſue in any of the king's courts of record. ſ. 4. 

2. And by the 1 W. c. 9. For the better diſcovering and amoving 
papiſls and reputed papiſls out of London and Weſtminſter and ten miles of th: 
ſame , the lord mayor, and every juſtice of the peace of London Weſiminſte 
and Southwark, and of the countics of Middleſex Surrey Kent (and Ejſ:x, 
1 W. c. 17.) Hall cauſe 1c be arreſted and brought before him every perſen, 
not being a mercoant foreigner, as is reputed to be a papiſt, and tender 1 
hi; the declaration of the 30 C. 2. ft. 2. c. 1. and if be refuſe to make ard 
ſubſcribe the ſame, and ſhall after ſuch refuſal continue within the ſaid di, 
tance, be ſhall forfeit and ſuffer as 4 popiſh recuſant comvift. ſ. 2. 

And every juſtice of the peace ſhall certify every ſuch ſubſcription deere 
him taxen, and alſo the names of all perſons refuſing upon tender to make er 
ſubſcribe as aforeſaid, under his hand and ſeal, into the court of king*s bench 
the next term, or elſe at the next quarter ſeſſions of the county er place where 
ſuch taking, ſubſcribing, or refuſal ſha!l happen: And if the ſaid perſon, f 
refuſing and certified, ſhall not within the next term or ſeſſions after ſuch reſi, 
appear in the court of king*s bench cr ſeſſions where ſuch certificate ſhall be re. 
turned, and in open court make and ſubſcribe the ſame, and indorſe or enter 
bis ſo doing upon the certificate ſo returned; be ſhall be from the time of ſuch 
bis neglect or refuſal taken and adjudged a popiſb recuſant convitt, and as fuld 
to ferfeit and be procetded againſt, 1. 3. 

But this act not to extend to any foreigner being a menial ſervant to an 
ambaſſador or publick agent. ſ. 4. | 


XXXIV. Shall not remove above eve miles from their habitatin. 


1. By the 35 El. c. 2. Every perſon above the age of ſixteen, and hauim 
an) certain place of abode, who being a popiſh recuſant ſhall be convitied fi 
not repairing to church, and being within this realm at the time he ſhall b. 
convicted, ſhall within forty days next after ſuch conviction (if net reſiraints 
by impriſonment, or by the king's command, or by order of fix or more of Il: 
privy council, or by ſickneſs, and in caſe of ſuch reſtraint then within ten!) 
days after the removal of ſuch reſtraint) repair to his place of uſual debe 
and abode, and ſball not at any time after remove above five miles from thei; 
on pain of forfeiting his goods, and alſo of forfeiting to the king all his land 
rents and annuities during life. 1. 3. 

Aud every ſuch offender which hath copyhold or cuſtomary lands, ſpall ſi 
feit the ſame during his life to the lord of the manor, if ſuch lord be not a pp 
recuſant convid; and if be be, then ſuch forfeiture ſhall be to the king. 1. 5: 
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And all ſuch perſons as are to repair to their place of dwelling and abode, 
and not to remove above five miles from thence as is aforeſaid, ſball within 
twenty days next after coming to ſuch place notify their coming thither, and 
preſent themſelves and deliver their true names in writing, to the miniſter or 
curate of the pariſh and to a conſtable of the town; and thereupon the ſaid 
miniſter or curate ſhall enter the ſame in a book to be kept in every pariſh fer 
that purpoſe. 1. 6. | 

And the ſaid miniſter or curate and the ſaid conjtable ſhall certify the ſame 
in writing to the next general or quarter ſeſſions, to be entred by the clerł of 
the peace in the rolls of the ſeſſions. 1. 7. 

And if any ſuch perſon, being a popiſb recuſant (not being a feme covert, 
and not having lands of the clear yearly value of twenty marks, or goods above 
the value of 40 l.) ſhall not within the time before limited repair to his place 
of uſual dwelling and abode, and thereupon notify his coming as aforeſaid ; or 
at any time after his repairing to any ſuch place, ſhall paſs or remove above 
five miles from thence , and ſhall not within three months next after he ſhall 
be apprehended for offending as aforeſaid, conform himſelf in coming to church, 
and in making ſuch publick confeſſion and ſubmiſſion as is herein after directed, 
being thereunto required by the biſbop of the dioceſe, or juſtice of the peace, 
or by the miniſter or curate of the pariſh; in every ſuch caſe, every ſuch of- 
fender, being thereunto warned or required by two fuſtices of the peace er the 


coroner, ſhall upon his corporal oath before tus juſtices of the peace or a 


coroner abjure the realm for even; and thereupon ſhall depart out of this realn 
at ſuch haven and port, and within ſuch time, as ſhall be affigmed and ap- 
pointed by the ſaid juſtices or coroner, unleſs he be letted or ſtayed by ſuch 
tawful and reaſonable means or cauſes, as by the common laws of this realm are 
permitted and allowed in caſes of abjuration for felony; and in ſuco caſes of 
let or ſlay, then within ſuch reaſonable and convenient time after, as the com- 
mon law requireth in caſe of abjuretion for felony. ſ. 8. 

And every juſtice of the peace er coroner before whom ſuch ebjuration fl 
be made, fhall cauſe the ſame preſently to be entred of record before ti, 
and certify the ſame to the next afſizes, ſ. g. 

And if fuch offender ſball refuſe to make ſuch avjuration, or ofter avjurg- 
lion made ſball not go to ſuch aden and within ſucꝶ time as is before ad- 
pointed, and from thence depart cut of this realii, or after fucy departure 


Hall return without the king's ſpecial licence, he fail be guilty of felony 


of 


without benefit of clergy. ſ. 10. 

Provided, that if any perſon ſo reſtrained fall be urged by proce/s or ve 
bound without fraud or covin to mare appearance in any of the king $ eeurts I:; 
or ſhall be required by three or more of the pricy council, or by fear or mere 
of any commiſſioners to be in that behalf afſiened by the Ning, to mate appear- 
ance before ſuch council or commiſſioners : ia fuch caſe, be fall incur no for- 


feiture for travelling to make appearance arciridingly, nor tor bis abede con- 


* 


cerning the ſame, nor for convenient time ſor his reiurn. I. 13. 

And if any ſuch perſon ſo reſtrained fha!! de bound or ought to yidd tis 
body to the ſheriff, upon proclamation in that Lebalf withent fraud er covin 
to be made; in ſuch caſe be ſhall not incur any forfeiture for travelling fer 
tat purpoſe only, nor for convenient time ſor his return. l. 14. 


. 
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Provided alſo, that if any perſon that ſpall offend againſt this af, ſha. 
before he be thereof convitied, come to ſeme pariſo church on ſome ſunday c. 
other feſtival day, aud there hear divine ſervice, and at ſervice tine, before 
the ſermon, or reading of the goſpel, make publick and open ſubmiſton and de. 
claration of his conformity; be ſball be diſcharged. N ich ſubmij;on fha!! ' 
as fillkweth: I A. B. do humbly confeſs and acknowledge, that 1 hav. 
grievouily offended god in contemning her majeſty's good and Jawful go- 
verament and authority, by abſenting my ſelf from church, and fret: 
hearing divine ſervice, contrary to the godly laws and ſtatutes of thi: 
calm: And I am heartily ſorry for the fame, and do acknowledge and 
tehity in my conſcience, that the biſnop or ſce of Rome hath not nor 
Gught to have any power or authority over her majeſty, or within any he 
majeſty's realms or dominions: And I do promite and proteſt, withou 
any dimulation, or any colour or means of any diſpenſation, that from 


oh 1 


_ „ % a, — * - 4 * 4 . - r * 7 8 5 b 3 3 * 4 * F 1 
henceforth I will from time to time obey and perforni her majeſty's lav 
: | 
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and Katutes, in rCpahring LO te church, and hearing CV i11C lervice, * 
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do my-uttermoſt endeavour to maintain and defend the ſame. ſ. 13, 16. 
4 LI 7 ES * 975 aa 145% A 7 1 2 4 7 * 5 * . * 7 } 
Ard Ihe miniſter or curate ſball preſæntiy enter the ſame into a beck tc 


Z 4 oP 8 "av 1 va # 7 —_ 44.4 5 4,4 Fo 7 7 2 N 0 , , of . 7 
1 F, - Til t Ver) Ai 7 2. fo; 22 al Pr PCIe 5 01710 JK P11 Ie days ſhall (e 15 ” 


fame in writing to the bifhap. ſ. 17. 


Ang if any perſen ſpall relapſe after bis ſubmiſſion, be ſhall have no bencji: 
u 7 | þ: 5 77755: 1, ir, *7 { 8 
9 WT 2 14 fuomrſſion. . I . 

Ana married women fhall alſo be bound by this af, except only in the co 
of abjuration. ſ. 19. | 


aba de five miles] It ſcems that the miles ſhall be computed according 


o the engliſn manner, allowing 1760 yards to each mile; and that th 


tame ſhall be reckoned not by ſtreight lines, as a bird or arrow ma; 


y, but according to the neareſt and moſt uſual way. 1 Ha. 25. 
In caſes of abjuration for felony] Anciently, if a man had committed 
telony, and did fly to a ſanctuary, that is, to a church or church yard. 
detore he was apprehended, he might not be taken from thence to bc 
tried for his crime; but on confeſſion thereof before the juſtices, or be- 
tore the coroner, he was admitted to abjure the realm : but afterwards 
this privilege of /anuary, by the 21 J. c. 28. was taken away. But the 
45 ration, where it is by ſtatute ſpecially appointed, as in the prefer: 
cle, doth fill continue. 

Aafuration] The form whereof, according to the ancient books, is thus: 
This hear you, Sir coroner, that I A. O. of - in the county of 
4 popifſh recuſant, and in contempt of the laws and ſtatutes of England, I hc2 


aud da refuſe to come to their church : I do therefore, according to the inten! 
aud meaning of the ſtatute made in the 351% year of queen Elizabeth, abjure 


we realm of England. And I fhall haſte me towards the port of P. whicy 
1% have given and aſſigned to me, and that I ſhall not go out of the high- 
way trading thither, nor return back again; and if I do, I will that 1 bt 
taken as a felon of the xing: And that at P. I will diligently ſeek for paſſage, 
ara 1 vii! rarry there but one flood and ebb, if I can have paſſage ; 25 

1 unle / 


] 


aim 


f 
* 


] can have it in ſuch ſpace, I will go every day into the ſea up to my 
/ «0s, ching to paſs ever. So help me ged and his dcm. Stam. 116, 
In. b. 1. Offic. Cor. 49. 
* 2. And by the 3 J. c. 5. ſ. 7. The king, er three of the privy council in 
1iling under Iheir Lands, may give licence lo every ſac h reujant to go and 
t1.cel out of the covipaſs of five miles, for ſuch time as in the ſaid licence 
ſhall be contained, fir their travelling altending and returning, and withcut 
@1;3 other conſe 10 be expreſſed within the ſcid licence: And if any perſon ſo 
confined ſpall have necefjary eccafion or brſinejs to go and travel out of the 
compaſs of the ſaid five miles, then upon licence in writing in that behalf to 
be gelten, under the hands and ſeals four guſtices of the peace 6/ the fame 
county div: firn or piece, next adjoining to the place of abode of futh recuſaut, 
with ihe privity and aſſent in writing of the bilhbep of. the dicceſe, ar of the 
lieutenant or a deputy rentenant of the county reſiding Wwilkin the aid COUNTY 
or livery, unacr their hands and ſeals (in which licence full be ſpecified £611 
the particu; giſe of ;he licence, and the time bete long the pariy fl all tz 


abſent in node lending end returning); it ſlall be lacoſul for ſuch per- 
ſen o 50 &#d 1. 7! abeut ſuch his neceſjary buſineſs for ſuch time only 45 
hall le (cem. be ſaid licence, the parly fo licenjed frſt making oath 


before ive ſeid jaur yices or any ef them, that be hath truly inſermed then 
of e eatſe © vis journey, and that be ſball not make any cauſeleſs favs. 
Aud eder; prrſen ſo conficed who ſtall go abcve five miles from the place 10 
We? 9. 15 confiied, net having ſuch licence, aud not having taken ſuch 
ooth. fall ſuffer as by the 35 El. c. 2. 

L. 117. Peter Mexfidld was indicted, that he being a convicted re- 
culant dt purted above iive miles from his abode in Walſtood in the 
county ot Stafford colitrary to the ſtatute. The defendant pizaded, that 
he intormte Ralph Snead, Walter Bagnal, and two other juſtices of tlie 
peace of the cdunty of Stattord (the faid Walter being alto a deputy 
lieutenant there), that he hac urgent occaſions to go to London, about 
bufineſs concerning his cHate, and made oath before them that it was 


true; whereupon they by Writing under their feals gave licence unto him 


to go to London, or to other places, as his buſineſs required, for fix 
months; by virtue whereof he went; and fo juitthes. And it was there- 


upon demurred : 1. Becauſe the ſtatute is, that four juſtices, with the 


aſſent ot a lieutenant in Writing, or one deputy lhieutenant in writing, may 
give licence; for it ought to be by four juſtices beſides the deputy licu- 


tenant: And all the court were of that opinion, for the ſtatute ap- 


pointing preciſely the number of the juſtices, with the aſſent as aforeſaid, 
: ought to be exactly purſued ; and it is not ſufficient, that a deputy 
neutenant be one of the four, 2. The licence is not good, becaute it is 


not pleaded to be under their hands; and it is not ſufficient to picad it to 


of _ their ſeals : Alto the licence ought to ſhew the particular cauſe 
1 12 licence, and not in ſuch general manner, for urgent caules. Where- 
dle rule was given, that if cauſe were not ſhewn, judgment ſhould be 


entred for the King. Cre. Ja. 352. 
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XXXV. Shall be diſabled as to law, phyſick, and offices 


By the 3 J. c. 5. No recuſant convict ſhall practiſe the common lat 1 
this realm as a counſellor clerk attorney or ſolicitor, nor ſhall prafiiſe the cini 
law as advocate or procten; nor prattiſe phyſick, nor exerciſe the trade of an 
pats ; nor ſoall be judge miniſter clerk or fleward of or in any court, « 

heep any court, nor ſhall be regiſter or town clerk, or other miniſter or . 
fecer in any court; nor ſhall bear any office or charge, as captain, lieuteno 
corporal, ſerjeant, ancient-bearer, or other office in camp, troop, band or com. 

pany of ſeldiers ; nor fhall be captain maſter or governor or bear any effice of 
charge of or in any ſnip cojtle or fortreſs of the ing; but ſhall be utterly d., 

abled for the fame : and every perſon offending herein ſhall alſo forfeit 100, 
half to the king, and half to him that ſhall ſue in any of the king's court, 
record. 1.8. 


And no popiſh recuſant convict, or having a wife being a popiſh reciſc: 
convict, ſhall exerciſe any publick of e or charge in the commonwealth , but 
ſail be utterly dijabled to exerciſe the ſame by himſelf or by his deputy : E. 
cept ſuch huſband him; fell, and his children which Pall be above the age 6 
nine years abiding with him, and his ſervants in houfhold, ſhall once a mot, 
not having any reaſonable excuſe, to the contrary, repair to ſome church a 
chapel uſual for divine ſervice, and there hear divine ſervice; and the 1 
huſband, and ſuch his children and ſervants as are of meet age receive th: (: 
crament of the lord's ſupper, at ſuch times as are limited by the laws of th 
realm, and do bring up his ſaid children in true religion, 1. g. 


XXXVI. Shall nat be executors, adnmmiſtrators, or guardians. 


By the 3 J. c. 3. A recuſant convift ſhall be diſabled to be executor or d. 
eniniſtrator by 72 of any teſtament or letters of adminiſtration ; nor ſhe: 
Have the cuſtody of any child as guardian in chivalry, guardian in ſocogt, # 
guardian in nurture of any lands freehold or copyboid. ſ. 22. 

And the next of kin of ſuch child to whoin the lands cannot lawfully d:ſc:i 
wee fſnall uſually reſort to ſome church or chapel and there hear divine jr 
and receive the ſacrament thrice in the year next before, ſhall have the cut fl 
and education of ſuch child and of his lands holden in knights ſervice, til! it 
full age of the ſaid ward of twenty one years; and of his lands bull! 
focage, as a guardian in focage;, and of his lands holden by copy of cour! ii 
of any manor, jo long as the cuſtom of the ſaid manor ſball allow the |: on 
an ſhall yield an account of ihe profits of the ſame to the ſaid 2 


G. 23. 
And if any of the wards of he king or of any other foall be granted | l 
fold to any popiſh recuſant convitt, ſuch grant or ſale ſhall be void. ſ. 24. 


XXXVII . 
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XXXVII. Shall not inherit or take by deſcent, deviſe, or purchaſe. 


By the 11 & 12 W. c. 4. If any perſon educated in the popiſb religion ci 
profe/ſing the fame, ſhall not within Six months after he fhall attain the age of 
eighteen years, take the oaths of allegiance and ſupremacy ana ſubſcribe the de- 
claratimm of the 30 C. 2. in the chancery or king's bench or quarter ſefſions 
where he ſhall reſide; he ſhall in reſpect of himſelf (but not of his heirs) be 
diſabled to inherit or take any lands by deſcent deviſe or limitation, in poſſeſſion 
reverſion or remainder , and during his life, or till be ſhall take the ſaid caths 
and ſubſcribe the declaration, his next of kin *6ho ſhall be a proteſtant ſha!! 
eniry the ſame without being accountable except for waſte, for which he ſhall 
pay to the party diſabled treble damages: and every papiſt or perſon proſcſſing 
the popiſh religion ſhall be diſabled to purchaſe, in his own naine, or in the 
name of any other to his uſe or in truſt fer him any manors, lands profits ct 
of lands; tenements, rents, terms, or hereditaments; and all eſtates terms and 
any other intereſts or profits cut of lands, to be made ſuffered or done fer the 
uſe of ſuch perſon or upon any truſt or confidence meaiately or immediately for the 


benefit or relief of any ſuch perſon, ſhall be void. ſ. 4. 


Shall not within 6 months after he ſhall attain the age of 18 years] If an 
infant is ſo young, as at the time of the accruing of the title (be it by 
deviſe or limitation) by reaſon of his tender years he is incapable of em- 
bracing any religion; in ſuch cafe he may take within this act: but he 
muſt take care to conform before the age of 18 years and 6 months ; 
otherwiſe he forfeits to the next proteſtant heir. 2 P. Mill. 3. 


5 


Diſabled to purchaſe] A papiſt tenant in tail ſuſters a recovery to the uſe 
of himſelf in fee, in order to make a marriage ſettlement; this is not a 
purchaſe within this ſtatute. S/. 267. Mr. Natcliſſe's cate, upon an 
appeal to the lords delegates from the judgment of the commiſſioners 
tor forfeited eſtates. 


Any manors, lands, Sc.] But he may take perſonal eſtate, by the ſtatute 
of diſtribution. 3 Peere Will. 40. 


XXXVIII. Irrolling deeds and «wills of papi/ts. 


1. By the 3G. c. 18. No maners or lands er any intereſt therein, er tens 
or profit therout, ſhall paſs alter or change from any papiſt or perſon profeſſno 
the popith religion, by any deed cr will, except ſuch deed within fix months after 
date, and ſuch will within fix months after the death of the teſtator, be in: 
rolled in one of the King's courts of record at Weſtminjter, or within the county 
wherein the manors and lands do lie, by the cuftos rotulorum and two juſtices 
of the peace and the clerk of the peace, or twa of them, whereof the clerł © 
the peace to be one. F. 6. 

2. But by the 10G. c. 4. Leaſes of lands made by papiſts or perſons pro- 
feſſing the popiſh religion, to any proteſtant, whereen the full yearly value ar 
oe ancient or moſt accuſtemed yearly rent or mare ſtail be reſerved, ſhall be goct 
without inrolling. 1, 19. 

85 3. And 
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3. And by the 2 G. 3. c. 26. Such deeds and wills fhall be good, if the, | . 
be inrolled before Dec. 25, 1762; if advantage hath not been taken of 1}, | © 
default, before Dec. 2 5, 945 And there is generally the like clauſe g oP 


indemnity in ſome act of parhament every two or three years. 
And by the jame ſtatute, No purchaſe made for full and valuable wn. | $, 
deration of any manors meſſuages or lands or of any intereſt therein, by any pr. | 
teflant, and merely and only for the benefit of proteſtants, ſhall be rmpecchel | | 


or avoided by realon that any deed or will thro which the title thereto is d | 
ved hath not been iurolled; ſo as no advantage was taken of the wor! i; | | 
'* enrollment thereof before ſi auch purchaſe was made, and ſo as no decree s 
ſudgment hath beeu obtained for want of the inrollment of JO deeds ir | | 
wills. | | 
Provided, that nothing herein ſhall be ES ART to extend, to make vu; | 
any grant, eaſe, or mortgage, of the advotoſon, or right of preſentotion, _ | | 
[11on, nominalicn, or donation, of and to any benefice, prebend, or eccleſinjti. | / 
al U vin, ſchool, boſpitet, er donative, or any avcidance thereof, made by any | : 
a or perſon profeſſing the popiſb re. gien, in truſt, directly or indireth, | 
mediate! ly Or CE "by or for any ſucb papiſt or perſon profeſſing 19e 1. | 

| Piſh religion, whether ſuch truſt bath been declared by writing er not. 
XXXIX. Regiſtring c/lates of papiſts. 1 

x. By the 1 G. ſt. 2. c. 55. Every perjon boving any eſtate er ir tereſt 7 g 
any lands, being a fopiſb recuſant or papiſi er edu -ated in the potifh religica 1 / 
whoſe parent or perents ſhall be a papiſt or papiſls or who ſpall uſe or prifiſi Þþ | 
the popiſh religion, ſhall <within ſix months after he ſhall attain to the oge © / 
txventy ene years take the oaths of the 1 G. ft. 2. c. 13. and repeat and ub: ; 
ſerile the declaration againſt popery of the 30 C. 2. in one of the courts u, __ 
{4 omen er or at the ſeſfions of the peace where ſuch lands or ſome per there: N 
cf foall lie, bettveen the hcurs of nine and twelve in the forenoon; or in die i * 
ee fb all within fix months next after the time appointed fir him to le } 
the coths, and fo from lime to lime within ſx. months after be or any tr of 117 
fer him fall come into the poſſeſſion or perception of the rents er profits of ©) Þ N 
; other lande, regiſten er procure 10 be regiſired bis name and all ſuch lends, u 
eohat par; fb townſlip or place the fame as lie, and who are the poſſeſſors 12775 by 
Cf, and wat Hale or inter? he has in the ſame, and the yearly rent; 
feme ſhall be leit; and if the ſame be leit upon leaſe, then by whom ſuch l“ „ 
Das made, what yearly or other rent is reſerved thereupon, aud what fine . Je 5: 8 
of mone) was paid for ſuch leaſe, in caſe the Same was made by hime: if or a. . 7 
perſon in 11ſt for him or that he was Farly or prin , thereunto z ; and 142 iu 0, 
and day of the only aui year when ſuch entry ſhall be made, ina 188 u 
ment 090k or roll which ſhall be kept by the clerk of the peace. ſ. 1. 2 
And every ſuch 5 Jon ſhall take care that his name be, within the Haid 10 6 
mouths allowed for making ſuch regiſtry, f ee to ſuch regiſtry in d tro fe 17 
ſence of two juſtices in open ſeſſions, either by himſelf, or by bis attorney be- 1 
unte late July authorized by warrant of allgrncy under bis band and ſeal exec: W- + 4 


red by him in the preſence of two wineſſes, who ſhail make proof of ſuch é. 
lion upon lveir calbs at the ſejiens where ſuch naine frogll ve Kane or fe- 
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giſtry produced; and two Juſtices then preſent ſhall ſubſcribe their names to ſuch 


: entry as witneſſes that the ſame was duly made, and in default thereof each of the 


f ſaid juſtices then preſent ſhall forſeit 20 to the king. l. 1. 

And the clerk of the peace ſhall keep parchment books or rolls at ſome notori- 
ous place within his diviſion, and ſball by himſelf or his lawful detuty enter 
therein the chriſtian and ſurnames of every ſuch perſon who ſhall come in perſen 
and deſire to be regiſtred, or ſhall ſend any writing under his hand do him ar 
bis d-puty, defiring bim 1o regiſter his name; and ſhall alſo regiſter the eſtate in 
lands of every ſuch perſon, in ſuch manner and in ſuch words as he ſhall by 
any writing ſigned by him defire : Provided that ſuch perſon pay the fees hereby 


arprinted for the ſame, and that he apply to the ſaid clerk of the peace or his 


deputy to enter ſuch regiſtry, and deli ver io him in writing the words he deſires 
t have ſo regijlred or entred, ten days before the ſeſſions where the entries are 
to be ſubſcribed. And ſuch clerk of the peace or his deputy ſhall enter ſuch per- 
ſons names and regiſtry of their eſiates before the next ſeſſions after ſuch delivery, 
in the ſaid books or rolls; and ſball carry the ſaid books and rolls in which ſuch 
entries ſhall be ſo made, to the next and every other ſeſſans of the peace, until 
the lime of ſuch ſubſcribing ſhall be expired. And ſuch clerk of the peace 
fall alſo keep alphabetical tables of the ſurnames of all ſuch perſons whoſe names 
and eſtates ſhall be regiſtred, and of the pariſhes and townſhips where the lands 
ſo regiſtred lie, with reference to the place in the books or rolls where ſuch names 
and lands ſhall be regiſtred; and ſhall alſo carefully keep all ſuch warrants of 
attorney as ſhall be ſo proved as aforeſaid upon a file, together with ſuch books 
and rolls; and ſhall likewiſe enter ſuch warrants of allorney upon record; and 
all have for ſuch regiftry and entry on record 3d for every 200 words which 
ſuch regiſtry and entry on record ſhall contain; and ſhall have 4d for every ſearch 
that call be made for the name or eſtate of any perſon ; and ſhall make ſearch on 
the requeſt of any perſon who ſhall pay ſuch fees, and ſhall permit ſuch perſon 
0 inſpect the ſaid tables books and rolls and ſuch letters of attorney as ſhall be 
fo filed; and ſhall give copies of ſuch regiſtries ſubſcribed by himſelf or bis 
lawful deputy, to every perſon who ſhall deſire the ſame and tender him the fees 
hereby appointed for the ſame ; and ſhall ſuffer ſuch perſons who ſhall requeſt 
lim fo to do, to examine the ſame with the roll or loc, and for ſo doing ſhall 
| bave 3d for every 200 words contained in every ſuch copy. ſ. 1. 

And if any clerk of the peace ſhall neglect or refuſe to do any the things hereby 

appointed, he ſhall forfeit his office. ſ. 1. | 
And if any ſuch perſon hereby required io take and ſubſcribe ſuch oaths and 
repeat and ſubſcribe ſuch declaration as aforeſaid, or in d:fault thereof to regiſter 
Jud cauſe to be regiſtred his name and eſtate as aforeſaid, fhall not either take and 
_ fabſcribe ſuch oaths and repeat and ſubſcribe ſuch declaration in manner aforeſaid, 
o regiſter bis name and eſtate as aforeſaid, and alſo ſubſcribe his name to ſuch 
regiſtry er procure the ſame to be ſubſcribed by ſuch his attorney as aforeſaid, 
hin the lime limited for the doing thereof, or ſhall not regiſter the ſame truly ; 
be ſhell forfeit the fee ſimple and inheritance of all ſuch lands not regiſtred cr 
fraudulently regiſtred whereof be or any perſon in truſt for him was ſeized in fee 
Ai ple at the time of ſuch default or fraud in regiſtring, and the full value of 
; the 0 pete an of all ſuch lands not regiſtred or fraudulently regiſtred * 
OL, II. | Ff „5 
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he or ſome perſon in truſt for bim was not ſeized in fee ſimple at the time of ſuch 
default or fraud as aforeſaid; two third parts to the king, and the oiher third 
part to ſuch perſon being a proteſtant who ſyuall ſue for the ſame at the conmen 
law in any of the courts at Meſtminſter or in the chancery : and the perſon fo 
ſalug ſhall he intitled in the court of chancery io demand all ſuch diſcoveries as 
he might do if he were a purchaſer for valuable conſideration, and to demand a 
trne diſcoucry from all perſons of all ſuch incumbrances and titles which any way 
aſtecl the ſame, and of all truſts relating thereto; to which bill no plea of dt. 
mirrer ſpall be allowed, but the deſcendant frail ſuficiently.anſwer the fame at 
large: and alſo the perſon ſuing for the ſame may bring an ejectment on his 
9wn demiſe, and give this aft and the ſpecial matter in evidence; and if it 
all appear upon trial of ſuch ejettinent, that the eftate ſued for is the eſtate if 
the perſon jo neglefiing te regiſter or fraudulently regiſtring, and the defendant 
gall nat make it appear tra: he 1cok the faid oaths and repeated and ſubſcrivcd 
ihe feid declatalion in manner aforeſaid, er otherwiſe that be regiſtred his name 
aud the erate jo ſed for, a veraict ſail be given for the leſſor of the plaintiff 
in ſuch ejeacit, aud judgment ſho be lhereupen had as is uſual upon verdi, 
in ejeciments, and the leſſor of the plaintiff ſhall have cofts of ſuit as is ual 
when judgment in ejefinent is recovered by or given for the leſſer of the plaini;{; 
and by ſuch judgment two third parts of the lands fo recovered ſhall be vg 
in the king, and the other third part in the perſon who ſhall be leſſor of th: 
Flain!iif in the ſaid ejefiment, ſ. I. 

But in caſe ſuch perſon ſo making default or committing any fraud in te. 
giſtring as aforeſaid, after ſuch default or fraud committed, and before be i! 
cenvitted or any ejectment or ſuit brought for ſuch forfeited lands, ſhall bona fie 
for a juj? and valuable conſiacration convey over grant leaſe or incumbcr any ſub 
lands omitted or fraudulently regiſtred as aforeſaid ; the perſon ſo purchaſng © 
having ſuch grant leaſe or incumbrance, not knowing at the time of fuck fu. 
chaſe or incumbrance made the ſeid offender to be a perſon within the deſcrifiiti 
of this att, ſhall not be prejudiced hereby, but in ſuch caſe the effenger jul 
torfcit the value of the inheritance to be diſtributed and recovered in mail! 
aforeſaid, 1. 3. | 

Allo this ſball not extend to compel any perſon to regiſter or procure 10 l. 
regiftred any lands, wniil be or ſome other perſou as truſtee for him hath lter 
atJually ſeized, and hade notice thereof, or poſſeſed, or in the receipt of the re 


or profits of the ſame for fix months. 1. 4. 


And ibis ſhall not extend to compel any perſon to regiſter any lands, rulefe. 
of be ſhall be only farmer or tenant at rack rent, or only ſhall held by leſs 
whereupon two thirds of the full yearly value or more fhall be reſerved. ſ. 5: 

Allo his ſhall not extend to defeat or prejudice any proteſtant, or other cri. 
dilor, who bona fina' ſhall have any charge or incumbrance upon any real Cl. 
hereby directed togbe regiſtred; but then in caſe of ſuch charge or incumprati 
the perſon ſo making default or committing any fraud in regiſtring as efit* 
faid, fall forfeit the value of ſuch charge and incumbrance, one third to i 
who ſhall by virtue of this att ſue for and recover the lands ſo forſt' 
fubjeft to ſuch charge and incumbrence or any part thereof in proportion i 
the part fo by him recovered, and two thirds to the king. ſ. 6. | 


2. And 


ſtitious uſes, 
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2. And by the 3 G. c. 18. No aition fer any penalty or for fette on 
this or the former att, for wilſully neglecling or reſuſing to regiſter or fer 
committing fraud in ſuch regiſtry, ſhall be commenced after two yeors after the 
offence committed. 1. 2. 

And where any manors demeſue or other lands or entire farms do lie in tigt. 
counties than one, the regiſtriug thereof, in the county only where the mans: 
houſe or the houſe to the ſaid farm or lands do lie, and not in ſoveral conntios, 
taking notice thereof in the ſaid regiſtry, that the {ame do extend t ſuch othe; 
county, ſhall be a ſufficient regiſtring of ſuch entire manors farms 6; 
lands. f. 3. 

And no ſale for a full and valuable conſideration of any manors ies 
or lands, or of any intereſt therein, by any perſon being reputed owner cr 
the poſſeſſion or receipt of the rents ana profits thereof, made to and for an, 
proteſtant purchaſer, and merely aud only for the benefit of proteſtants ſball . 
aveided or impeached by reaſon of any of the diſabilities or incapacities in 1 
11& 12 W. c. 4. or 1 J. c. 4. or other ads contained, and incurred by any 
perſon joining in ſuch ſale, cr by any other perſon from or thro whom the 
title or any intereſt therein ſhall be derived; unleſs before ſuch ſale, the perſon 
intiiled to take advantage of ſuch diſability or incapacity ſhall have recovere: 
the ſaid manors meſſuages or lands, or given notice of his claim and title tg 
ſuch purchaſer , or, before the contract for ſuch ſale, all have claimed the 
faid mano meſſuages or lands, by reaſen of ſuch diſability or incapacity, and 
have entred ſuch claim in open court at the general ſeffions of the peace where 
the ſame do lie, and bona fide and with due diligence purſued his remedy in a 
Proper courſe of juſtice for the recovery thereof. 1. 4. 


XL. Papiſis to pay double taxes, 
By the yearly land tax acts, papiſts and reputed papiſts, Leing of eighteen 


years of age, who ſhall not have taken the oaths of allegiance and ſupremacy, 
ſhall pay double land tax. 


XLI. Lands given to fuperſiiticus uſes. 


By the 1 G. ſt. 2. c. 5o. Al manors lands tenements rents tithes penſions 
portions annuities and all other hereditaments whatſoever, and all mortgeges 


ſecurities ſum of money goods chattels and eftates, which have been given 


granted deviſed bequeathed or ſettled upon truſt, or io the intent toa! the ſame 
or the profits or proceed thereof ſhall be applied to any abbey priory convent 
nunnery college of jeſuits ſeminary or ſchool for the education of youth in he 
Romiſh religion in Great Britain or elſewhere, or to any other popiſh or ſuper- 
ſhall be forfeited to the king for the uſe of the publick. 


1 24. 
And the commiſſioners of the forfeited eſtates by chat act had power to 
nquire and inform themſelyes of all ſuch. 1. 25. 
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XLII. Preſentment of fapiſts to the courts ſpiritual and temporal. 


1. Can. 110. If the churchwardens or queſtmen or aſſiſtants ſhall knoy 
any man within their pariſh or elſewhere, that is a fautor of any uſurped 
or foreign power by the laws of this realm juſtly rejected and taken away, 
or a defender of popiſh and erroneous doctrines ;z they ſhall detect and 
preſent the ſame to the biſhop of the dioceſe or ordinary of the place, th 
he cenſured and puniſhed according to ſuch eccleſiaſtical laws as are pre- 
icribed in that behalf, 

2. Can. 114. Every parſon vicar or curate ſhall carefully inform them. 
ſelves every year, how many popiſh recuſants men women and children 


above the age of thirteen years, and how many being popiſhly given 


(who tho' they come to the church, yet do refuſe to receive the commu. 
nion) are inhabitants or make their abode either as ſojourners or common 
gueſts in any of their ſeveral pariſhes, and ſhall ſer down their true names 


in writing (if they can learn them) or otherwiſe ſuch names as for the 


time they carry, diſtinguithing the abſolute recuſants from half recu- 
ſants; and the ſame fo far as they know or believe, ſo diſtinguiſhed and 
tet down under their hands, ſhall truly preſent to their ordinaries, under 
pain of ſuſpenſion, before the feaſt of St. John Baptiſt. And all ſuch 
ordinaries chancellors commiſſaries archdeacons officials and all other ec. 
cleſiaſtical officers to whom the ſaid preſentments ſhall be exhibited, ſhall 
licewiſle within one month after the receipt of the ſame, under pain of 
ſuſpenſion by the biſhop from the execution of their offices for the {pace 
of half a year (as often as they ſhall offend therein), deliver them or cauſe 
to be dehvered to the biſhop reſpectively ; who ſhall alſo exhibit them to 
the archbiſhop within ſix weeks; and the archbiſhop to his majeſty within 
other ſix weeks after he hath received the ſaid preſentments. 

3. And by the ſtatute of the 3 J. c. 4. The churchwardens and conjta- 
Nables of every town pariſh or chapel, or one of them, or if there be none ſuch, 
then the chief conſtable of the hundred where ſuch town pariſh or chapel ſhall 
be, as well in places exempt as not exempt, ſhall once a year preſent the month!) 
abſence from church of all popiſh recilſants; and ſhall preſent the names i 
their children being f the age of nine years and upwards, abiding with thei! 
parents, and as near as they can the age of every of the ſaid children; © 
at the general quarter 


ſeſſions. ſ. 4. 


IV hich preſentments fhall be recorded by the clerk of the peace, or town cleri, 


without fee. And in default of ſuch preſentment to be made, the church erat 
dens conſtables or high conſtables ſhall forfeit 20ſh;, and in default of ſuch fe- 
cording, the clerk of the peace or town clerk ſhall forfeit 40ſh: To be re 
vered in the king's bench, afſizes, or ſeſſions. ſ. 5, 36. 

And upon every preſentment of ſuch monthly abſence, whereupon the par!) 
ſpall after be indifted and convicted (not being fer the ſame abſence before fre 
ſented) the churchwardens conſtables or high conſtables making ſuch preſentment, 
fall have a reward of 40ſh, to be levied out of the recuſant*s goods and les 

! 


Popery. 


in ſuch manner and form as the juſtices ſhall ty their «warrant then and there 
order aud appoint, 1. 6. 


XLIII. Information againſt papiſts nit reſtrained to the freer 


County. 


The act of the 21 J. c. 4. for laying informations in the proper county, 
ſhall not extend to any information ſuit or action grounded upon any low or 
flatute made againſt popiſh recuſants, or againjt theſe that ſhall not fre- 
quent the church and hear divine ſervice , but fuch offence may be laid or al- 
ledged to be in any county at the pleaſure of the informer, any thing in lie 
ſaid aft to the contrary notwithſtanding. 41. 5. 


XLIV. Peers bow to be tried in caſes of recuſancy. 


It is generally provided in the ſeveral acts, that peers in cafes of re- 
cuſancy ſhall be tried by their peers. | 


XLV. Papiſts conforming. 


1. By the 1 J. c. 4. If any recuſant ſhall ſubmit or reform himſelf and le- 
come obedient to the laws of the church, and repair to church, and continue 
rand during the time of divine ſervice and ſermons; he ſhall be diſcharged. 
Fg. 

2. By the 3 J. c. 4. Every popiſh recuſant convift, who ſhall conform 
himſelf and repair to church, fhall within the firſt year after he ſhall ſo 
conform himſelf, and after the ſaid firſt year ſhall once in every year following 
at the leaſt, receive the ſacrament of the lord's ſupper, in the church of the 
pariſh where he ſhall moſt uſually abide. ſ. 2. 

And if there be no ſuch pariſh church, then in the church next adjoining : 
on pain that for ſuch not receiving he ſhall forfeit for the firſt year 201, for 
be ſecond year 401, and for every year after Col, until be ſhall have re- 
ceived the ſacrament, as aforeſaid: And if after he ſpall have received the 
ſacrament, be ſhall eftſoons at any time offend in not receiving the ſame by the 
| ſpace of one year, he ſhall for every ſuch offence forfeit bol. The one half 
' of all which forfeitures ſhall be to the king, and the other half to him that 
will ſue in any court of record at Weſtminjler, or at the aſſizes, er general 
quarter ſeſſions. ſ. 3. 

3. And by the 11 G. 2. c. 17. Every perſon being reputed owner or in 
| Peſſeſſion or receipt of the rents and profits of any manors meſſuoges er lands, 
or of any intereſt therein, who having been or reputed to be a papiſt or edu- 
cated in the popiſb religion, ſhall conform to and profeſs the proteſtant religion, 
and ſhall take the oaths of allegiance ſupremacy and abjuration and repeat 
and ſubſcribe the declaration of the 30 C. 2. in the court of chancery, king's 
bench, er quarter ſeſſions of the county where he ſhall rede (all which ſhall 
| be recorded in one of his majeſty*s courts of record at Weſiminfter or ſuch quar- 
fer Mons as aforeſaid); and every perſon being a proteſtant, claiming under 
fab perſen fo conforming, for his own benefit er for the benefit of any other 
preteſt ant 
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proteſiant and us; for the benefit of any papiſt,— Hal hola peſſeſs an 
enjoy all ſuch manurs meſſuages and lands diſcharged from all diſabilities ad 
incepacities incurred by ſuch perſon ſo reputed owner or in poſſeſſion or recen 
of the rents and profits as aforeſaid, er by any other perſon by from or i 
ao the title to ſuch manors meſſuages or lands or any intereſt therein fol 
be derived, for ſuch eftate or intereſt as he would have had if no ſuch dial. 
{ity or incapacity had been incurred: unleſs the perſon intitled to take agus; 
tage of ſuch diſability incapacity or defect of title Mall bona fide recover [4c 
manors meſſuages or lands, by judęment or decree in ſome action or ſuit 15 |: 
commenced ſix kalendar months before the making of ſuch record, and 19 de 
proſecuted with due diligence, 1. 1. 

But this hall not prejudice the right of any perſon intitled to take ary; 
tage of ſuch diſability or incapacity, who ſhall have, precedent to the main; 
of ſuch record, been in quit poſſeſſion of any ſuch manors meſſuages or 1:1; 
by the ſpace of two kalendar months. 1. 2. 

And if any ſuch perſon ſo conforming ſhall afterwards return to cr agi 
profeſs the popiſh religion, he ſhall for ever afterwards be diſabled and is. 
pable of having any benefit of this act, and ſhall from thenceforth be liad“ 
to the ſame diſabilities incapacities and forfeitures as if he had not taken th: 
faid catbs and ſubſcribed the declaration. 1, 3. 

Alſo, this ſhall not extend to prejudice the right of any perſon intii!cd t 
any remainaer or reverſicn in any ſuch manors meſſuages er lands, in coſe l. 
fall purſue bis right by ſome action or ſuit to be commenced within twelve 
kalender months next after the precedent eſtate on which ſuch remainder is te- 
verſion depends and is expectant ſhall be determined, and ſhall proſecute ſu 
action or ſuit with due diligence. ſ. 4. 

In the year 1714, the convocation drew up a form of receiving con: 
verts from popery : which is printed in Wilk. Conc. V. 4. p. 660. 


XLVI. Saving of the eccleſiaſtical juriſdifien. 


It is generally provided by the ſeveral principal ſtatutes above rehearſed, 
that nothing therein ſhall tate away or abridge the authority or juriſdiction i 


eccleſiaſtical cenſures ; but the archbiſhops, biſhops, and other eccleſiaſtical jus! 


may proceed as before the making thereof. 


Portion ol tithes See Tithes. 
Præmonſtratenſcs. Sec Monafteries, 
Præmunire. See Courts. 
Præſtation. Sec Penſion. 


Preaching. See Publick wozſhip. 
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Pꝛebendary. 


1 law concerning prebendaries, canons, and other members of 


the chapter in cathedral and collegiate churches, falleth in under 


the title Deans and Chapters. 


Pꝛerogative court. 


W prerogative court of the archbiſhop, is that court wherein all 


teſtaments are proved, and all adminiſtrations granted, where the 
party dying within the province hath bona notabilia in ſome other 
dioceſc than where he dieth; and is fo called from the archbiſhop's 
having a prerogative throughout his whole province for the ſaid purpoſcs. 


4 bit. 335. 


From this court the appeal lieth to the king in chancery. id. 


— — 


— * — 


Preſentation. 


PAESEN TATION, or collation, to a living, is treated of under 
the title Benefice, | 
Preſentation to popiſh livings, is treated of under the title 


Poperp. 


Prieſt. See Oꝛdinatlon. 
Primate. Sce Biſhops. 


Prior. See Monaſteries. 


Private chapels. See Chapel. 


Pivilenes, 
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Pꝛivileges and reſtraints of the clergy, 


N ot” bound to 1+ HE common law, to the intent that eccleſiaſtical perſons might 

leb ve in a tem. the better diſcharge their duty in celebration of divine ſervice, 

gel office. and not to be intangled wich temporal buſineſs, hath provided that they 
Mall not be bound to ſerve in any temporal office. 1 ft. 96. 

And altho' a man holdeth lands or tenements, by reaſon whereof he 
ought to ſerve in a temporal office, yet if this man be made an eccleſia(. 
tical perſon within holy orders, he ought not to be elected to any ſuch 
office; and if he — he may have the king's writ for his diſcharge, 
2 Inſt. 3 

And” this altho' it be an office which he may execute by deputy: 
Thus, in the caſe of the vicar of Dartford, H. 12 G. 2. the court granted 
to him a writ of privilege, againſt ſerving the office of expenditor to the 
commiſſioners of ſewers ; tho! it was inſiſted, that this was an office, 
which might be executed by deputy. Str. 1107. 

Not reſtrained. 2. The popiſh foreign canon law forbids ſecular offices and employ: 
trom ſerving ments to perſons in holy orders. So do the following conſtitutions : 
n'2 temperal.” Otbeb. No clergyman ſhall be an advocate in the ſecular court in a 
EN cauſc of blood, or in any other cauſe but ſuch as are allowed by lay. 
And if any ſhall do otherwiſe, if it be in a cauſe of blood, he ſhall be 
iplo facto ſuſpended from his office; and if in any other cauſe, he ſhall 
be puniſhed by his dioceſan according to his diſcretion. And in cauſes 
ot blood which ſhall extend to life or member, we do ſtrictly injoin, that 
no clergyman preſume to be a judge or an aſſeſſor; and he who ſhall act 
contrary hereunto, beſides the ſuſpenſion from his office which he ſhall 
ipfo facto incur, ſhall be otherwiſe puniſhed according to the diſcretion of 
his ſuperior: From which ſentence of ſuſpenſion he ſhall by no means be 
abſolved by his dioceſan, until he ſhall have made competent ſatisfaction, 
Athoa 91. 

And, more particularly, by another conſtitution of the fame legate: 
Waercas it is unbecoming for clergymen employed in heavenly offices 
to miniſter in ſecular affairs; we think. it ſordid and baſe, that certain 
clerks greedily purſuing earthly gain and temporal juriſdictions, do receive 
lecular juriſchctions from laymen, ſo as to be name juſtices, and to be. 
come miniſters of juſtice, which they cannot NT without injury 40 
the canonical diſpoſitions and to the clerical order: We deliring to cxlir. 
pate this horrid vice, do ſtrictly injoin all rectors A churches and pech 
tual vicars and ail others v. — conſtituted in the order of prieſtho0, 
that they receive no ſecular juriſdiction from a ſecular perſon, or pre. " 
to exercile the fame; and if they do, they ſhall relinqu! iſn the ſame will 
in the ſpace of two months, and never reſume it; and whoſoever ſhall at 
tempt any thing contrary to the premiſſes, hall be ipſo facto {ui enkel 
from his acer and benefce; and if he ſhall intrude into his office or be. 


nefice during ſuch ſuſpenſion, he i} all not elcape canonical Vengrants 
W halch 


L Ng PE 


9 
- 


"+ £ 
<a 
_ 
Vans 
2 
x 


Pꝛivileges and reſtraints of the clergy. 


which ſhall not be relaxed until he ſhall have made ſatisfaction at the dif. 
cretion of his dioceſan, and taken an oath that he will not do the like 


again. Saving the privileges of our lord the king in this behalt 

hon 91. | | 
Which ſaving (Mr Johnſon ſays) intirely defeated the conſtitution 
And in the former conſtitution there is alſo a faving, for ſuch cauſes 45 
are allowed by law. Johnſ. Othob. - 

But if thoſe ſavings had not been expreſſed ; yet it is certain, that the 
conſtitutions could not have altered the law of the land in this reſpect. 
And it is well known, that the kings of England in all ages have aſſerted 
a right to employ what ſubjects they pleaſed, of the clergy as well as 
laity, in any poſt of civil government; and in fact, very many clergy- 
men have been chancellors,j treaſurers, and even chief juſtices of the 
king's bench, and conſequently muſt have fate judges in caſes of life and 
death. 

And by the ſtatute of Articuli cleri, 9 Ed. 2. ft. 1. c. 8. It is con 
plained as followeth : The barons of the king's exchequer clatming by thei, 
privilege, that they ought to make anſwer ta no complainant out of the ſame 
place, extend the ſame privilege unto clerks abiding there, called te orders e 


unto reſidence, and inhibit ordinaries that by no means, or for any cauſe, ſo long 


as they be in the exchequer, or in the king's ſervice, they ſhall not call them to 
judgment. Unto which it is anſwered : 1: pleaſeth our lord the king, that 
ſuch clerks as attend in his ſervice, if they offend, ſhall be correct by their or- 
dinaries, lite as other ;, but ſo long as they are occupied about the exchequer, 


they ſhall not be bound to keep reſidence in their churches. This is added of 


new by the council: The king and his anceſtors, ſince time out of mind have 
uſed, that clerks which are employed in his ſervice, during ſuch time as they 


are in ſervice, ſhall not be compelled to keep reſidence in their benefices ; and 


ſuch things as be thought neceſſary for the king and commonwealth, ought no! 
to be ſaid to be prejudicial to the liberty of the church. 


So long as they are occupied about the exchequer] And the court of exche- 
quer may grant a prohibition to the ordinary, for any that ought to have 
the privilege of the exchequer, where the court may give the party reme- 
dy, or where a ſuit dependeth in the court of exchequer for the ſame 
cauſe ; or where the king's ſervice, which is the cauſe of the privilege, is 
hindred by the ſuit before the ordinary: as for non reſidence, during 


that time that he gave his neceſſary attendance in the exchequer for the 
king's ſervice. 2 Int. 624. 


Added of mew by the king's council] That is, by the common council 
of the realm, as it is termed in original writs, and in other legal records, 
and ſo it is taken in other acts of parliaments, and in the preamble to 
theſe ſame articuli cleri. 2 Inſt. 624. | 


That clerks which are employed in his ſervice]. This branch is general, 
and not limited (as the former is) to the privilege of the exchequer ; but 


extendeth to any other ſervice of the king for the commonwealth : as if 


ne be einployed as an ambaſſador into any foreign nation, or the like ſer- 
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vice for the king, which is (as it is here ſaid) for the commonwealth, 
which ever muſt be preferred before the private. 2 Inſt. 624. 
Not bound to 3. Eccleſiaſtical perſons have this privilege, that they ought not in per- 
ſerve in war. ſon to ſerve in war. 2 Ing. 3. 


Not bound to 4: By the ſtature of 52 H.. e. 10. For the tourns of ſheriffs, it is pro- 


- NED * Dal 4, th at arch biſho; DS, fr” 8 Hor any re igtous men, or TV SOME, ſha 1 ne! 
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need io come thither, except their appearance be ſpecially required thereat for ſem: 


Ver ca ſe. 
2 The tourns of ſheriff. i Nor conſequently are they bound to appear at 
rac leet, or view of frankpledge. 2 Iuſt. 4. 


Nor any religious men. | Men of religion, in the proper ſenſe, are taken 
for thoſe that arc regulars, as being profeſſed i in ſome of the religious or- 
ders, as abbots, priors, and the ke; but eccleſt altical pecions "thar are 
ieculars, that ie, who do not hve une ler the rules of any of the religious 
orders, as biſhops, deans, archdeacons, - prebends, parſons, vicars, and 
iuch like, are alſo within this act. 2 Iuſt. 121. 


Shall not need to come thither] That is, they are not compellable t5 
come, but left to their own liberty. And if any man be grieved i, 
any thing contrary to the purview of this ſtature, he ſhall have an action 


grounded upon the ſtatute, for his remedy and relief therein. 2 If, 
121, 122 


Except their appearance ve ſpecially required thereat fer ſome other cauſe] 
\s to be a witneſs, or the like. 2 ft. 121. 


r 0 de By the 50 Ed. 3. c. 5. it is enacted as follows : Becauſe that com: 
Rea Dif nt is wade þ y the clergy, that as well divers prieſts, bearing ihe facrameit 
att ending di- To fick people „ and their cler 65 8 with them, as divers other perſons of holy churh. 
em Fervice. ct they attend to divine ſervices in churches, church-yards, and other places 
a dicalè to ed, be ſunazy times taken and arreſted by authority royal, and com. 
randment f other temparel ! ords, in offence of god, and of the liberties of hs N 
5 2 urch, and in aifturbance of divine ſervices afareſaid the king gane, 
and d. ena ith, upon grievous forfeiture, that none do the ſame from Hence 
er N Jo that colluſion or feigned cauſe be not found in any of the ſaid per [cn 
«/ holy church in this behalf. 
And by the x R. 2. c. 15. it is thus further enacted: Becauſe that pre- 
e do complain themſelves, that as well beneficed people of holy church, s 
ier, be eee and drawn out as well of cathedral churches, as of tir 
churches aud their chur chyards, and ſometimes whilſt they be intended to digi 
orvices, end alſo in other places, altho* they be bearing the body of our 100 
15 0ſt C kriſt ts fick perſons, and ſo arreſted and drawn out, be bound and 
vr 9ught to priſon, againſt the liberty of holy church; it is ordained, thet it 
any miniſter of the king or other, do arreſt any perſon of holy church by ſu 
manner, and thereof be duly convict, be ſhall have impriſoument, and then te 
ranſamed at the king's will, and make gree to the parties ſo arreſted : pro- 
WOE TP; that the faid people of holy church ſhall not hold them Tvithin he 
eu ces or ſandtuaries by fraud or colluſion in any manner, 
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And their clerks with them] By this it appears, that the cleri; wi: 
aſſiſtant, may have this privilege. Degge p. 1. C. 11. 


IWhilſt they attend to divine ſervices] It hath been adjudged won ti 
that in going, continuing, and returning, to celebrate divine ſervice, che 
prieſt ought not to be arreſted, nor any who aid him 
100. 
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By authority royal] But this extendeth only to caſes betwixt ante ans 
party, and not to caſes wherein the publick peace is concerned, Which ar: 
between the king and the party; and therefore a perſon may be 
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hended going to or returning from divine ſervice, by a warrant tro: 
juſtice of the peace, it being for a breach of the peace, and tor ti 
and fo in like caſes. Walſ. ch. 34. 


Thus, in the caſe of Pit and Webley, E. 11 J. Pit had a warrant fro: 
a juſtice of the peace, and ſerved it upon /Yebley, as he was coming tron 


church from fermon, upon. a week day. W hereupon Webley hbell 
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againſt him in the ſpiritual court; and Pit moved for a prohibition, an. 
framed the ſuggeſtion upon theſe ſtatutes, which prohibit arreſts in tie or 
divine ſervice, and in going and returning to and from the church. Bu: 
it was ſaid, that thoſe ſtatutes are where the matters are betwixr one con 
mon perſon and another, but not where it concerns the king and a com 
mon perſon, as here it did, this arreſt being made ar the King's ſuit. And 
to this opinion the court ſeemed to incline, and that there was juſt cauir 
for a prohibition. But further day being given, the parties in the meat. 
while agreed. Cro. Ja. 321. 


Azainſt the liberties of holy church] By which it appears, that theſe fta. 
tutes are but an affirmance of the common law, and in maintenance ot 
the hberties of holy church. 12 Co. 100. 
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And thereof be auly convift] The party grieved may have an action 
upon the ſtatute : for when any thing is prohibited by an act, altho' the 


act doth not give an action, yet action lieth upon it. 12 Co. 100. 


And if an arreſt be made contrary to theſe ſtatutes, and the perſon at- 
reſting doth preſently diſcharge the perſon arreſted, upon pretence of ig- 
norance, or the like; this will not excuſe the 
arreſt. Walſ. ch. 34. 

However, if ſuch undue arreſt be made, the are! 
4 relcous be made, and thereby any perſon killed, the Killing is murder 
1 427%. th. 34+ 


And Dr. Watſon ſays, he that doch oFend againſt t! 
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may not only be fined in the temporal court, but alſo may be excommuni- 
cated by the eccleſiaſtical judge, and condemned in coils. /Fatſ. ch. 2. 

6. By the ſtatute 13 Ed. I. ſt. 4. it is thus epacted: or laying ee e 
ent hands on a clerk, it hath Veen rented, that it jhai! be tried in a ſpiritrel lent bands-on 
court, when money is not demanded, but a “ Blas done jor punijhnernt of fin. 3 clei k. 
And hereof the ſpiritual judge ſhall have pater 19 take 


| | taxe RittWiedge, ma Willi 
ending the king's probibilicn. | 
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And by the 9 Ed. 2. c. 3. F any lay violent hands on a clerk, the amend; 
for the peace broken ſhall be before the king, and for the excommunication be- 


fore a prelate, that penance cos pos al may be enjoined ; which if the offender vil. 


redeem of his own good will, by giving money to the prelate, or to the furt 


grieved, it Hall be required before the prelate, and the king's prohibition ſhall 


not lie. | 


Lay violent hands] A prohibition having been granted, where a cler; 
libelled againſt another in the ſpiritual court, for that he beat him, or a: 
leaſtwiſe aſſaulted him with a bill, and would have ſtricken him, and call. 
ec! him gooſe, and woodcock, and many ſuch words; the court held, 
that the prohibition did well lic: for altho* for the /ayivg violent bands on 
a clerk, the ſuit ought to be in the ſpiritual court, yet for an aſſault only, 
the ſuit ought to be at the common law. Cro. El. 753. 

So alſo where a prohibition was granted to ſtay proceſs in the ſpiritua 
court, againſt one who ſeeing an aſſault made upon his ſervant by a clerl;, 
came in aid of his ſervant, and laid his hands peaceably upon the clerk; 
Gawdy chief juſtice held, that this caſe was out of theſe ſtatutes, becaulz 
the party had good cauſe to beat the clerk : and the prohibition ſtood. 
Cro. El. 655. 

So allo, if a clergyman be arreſted by proceſs of law, he cannot for 
this ſue in the eccleſiaſtical court. 2 Iuſt. 492. 


The amends for the peace broken ſhall be before the king} if the clerk ſue in 


court chriſtian for damages for the battery, he is in caſe of præmunire; 


for in that caſe the eccleſiaſtical judge ought to proceed ex officio, on- 
ly to correct the ſin. 2. Inſt. 492. 

And tho? he do not directly ſue for ſuch damages there; yet, if a man 
is excommunicate for laying violent hands on a clerk, and the ſpiritual 
court deny abſolution till amends be made to the party for the battery, 
prohibition will be granted. G28f. . 


And for the excommunication before a prelate] This is the known pu- 


1iſhmeat affigned to that crime by the canon law; to which the practice 
of the church of England hath been conformable, both before and fince 
the reformation. Gb. g. 

it fall be required before the prelate, and the king's prohibition ſhall ni. 
ge] Or, in cale the money for redeeming of penance is ſued for in the 
forritual court, and a prohibition is granted by the temporal; then a w!!! 
of confultation is provided for relief of the party. Gif. 9. 


Spell hate the 7. He that is within orders hath a privilege, that albeit he have had 


deneßt of 
clergy mere 
than once. 


the privilege of his clergy for a felony, he may have his clergy after. 
wards again, and fo cannot a layman : And he that is within orders, an 
hath his clergy allowed, ſhall not be branded in the hand. And thelc 

privileges are given by act of parliament. 2 Inſt. 637. 2 H. I. 389. 
And altho' a clergyman in orders ſhall not be burnt in the hand, y* 
after his diſcharge giveo by the court, he ſhall have the ſame privilege, 
as if he had been burnt in the hand; and therefore ſhall not be 12 5 . 
2. : | queſtioſ 
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7 queſtion in the eccleſiaſtical court, to deprive him, or inflict any eccleſiaſ- 

cal cenſure upon him. 2 . I. 389. | 

8. Such as be within orders of the miniſtry, or clergy, cannot be em- Exempted 
panelled as jurors. Lamb. Juſt. 396. * er 

9. It ſcems to be agreed, that a perſon in holy orders cannot be an ap- | 
prover z becauſe it is a rule, that no member of the clergy can ſue any Cannot be an 
appral whatſoever, in a matter or cauſe of death. 2 Haw. 205. | approver. 

10. A clergyman being an appellant, the defendant cannot wage his May counter- 
battel ; but the clerk being appellant may counterplead the wager of bat- IL oy: 
tel, and compel the appellec to put himſelf upon his country. 2 Haw, Fus d, ume: 

27. 
5 c 1. By the 9 H. 3. c. 14. No man of the church ſhall be amerced after Shall not be 
the quantity of his ſpiritual benefice, but after his lay-tenement, and after the amerced after 


| : the quantity © 
quantity of his offence. his ſpiricua! 


Amerced) Here appeareth a privilege of the church, that if an eccle- benehce. 
ſiaſtical perſon be amerced (tho* amerciaments belong to the king) yet he 
ſhall not be amerced in reſpect of his eccleſiaſtical promotion or bene 
fice, but in reſpect of his lay fee, and according to the quantity of his 
fault; which 1: to be affeered. 2 Inf. 29. 


Benefice] Benefice is a large word, and is taken for any eccleſiaſtical | 
promotion, or ſpiritual living whatſoever. 2 aft. 29. | 


Lay-tenement] And if a ſpiritual perſon be amerced above the quan- 
tity of his lay-tenement, he ſhall have a writ t prohibit the levying of 
it. Gib/. 13. 

12. By the 1 Ed. 3. ſt. 2. c. 10. Whereas archbiſhops, diſbops, abbots, Now far ſub: 
pricrs, abbejjes, and prioreſſes have been ſore grieved by the requeſts of the ject to pen 
Mig and his progenitors, which have deſired them by great threats, for thei; ang OY as 
claro and other ſervants, for great pen/ions, prebends, churches, and corodies, kiog. 227 
fo that they could nothing give nor do to ſuch as had done them ſervice, nor 
to teir friends, to their great charge and damage; the king granteth, that 


from henceforth he will no more ſuch things deſire, but where he ought. 


But where he ought] For, of common right, the king, as founder of 
archbiſhopricks, buhopricks, and many religious. houſes, had a corrody, 
or a penhon, in the ſeveral foundations; a corrody, for his valedets, who 
attend him; and a penſion, for a chaplain, ſuch as he ſhould ſpecially re- 
commend, till the reſpective poſſeſſor ſhould promote him to a com- 
petent benefice. Gi. 16. | 

If any eccleſiaſtical perſon ſhall be in fear or doubt, that his goods or 
chattels or beaſts, or the goods of his farmor, ſhould be taken by the 
miniſters of the king, for the buſineſs of the king, he may purchaſe 2 
protection. 2 Inſt. 4. 55 
No demean or proper cart for the neceſſary uſe of any eccleſiaſtical 
perſon, ought to be taken for the king's carriage; but they are exempted 
by the ancient law of England from any ſuch carriage: and this was an. 
ancient privilege belonging to holy church. 2 Uf. 25, 
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The ſherift 
cannot levy 
| of his eccle- 


W- ſiaſtical goods. 
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But there is no ſpecial exemption in the yearly mutiny acts, for clergy. 
men, in reſpect of the ſoldiers carriages. 

13. If a perſon be bound in a recognizance in the chancery or other 
court, and he pay not the ſum at the day; by the common law, if the 
perſon had nothing but eccleſiaſtical goods, the recognizee could ny 
have had a levari facias to the ſheriff to levy the fame of theſe goods, 
525 tlie wrir ought to be directed to the biſhop of the dioceſe to ley 

the fame of his eccleſiaſtical goods. 2 Inſt. 4. 

In an . brought againſt a perſon, wherein a capias lieth (for ex. 
ample, an account) "the ſheriff returns that he is a clergyman ben * 
having 19 lay fee, in which he may be ſummoned]; in this caſe the plain. 
tiff cannot have a capias to the herilf to take the body of the POR, 
hut he ſhall have a writ to the biſhop, to cauſe the perſon to come n 
appear. But if he had returned, that he 15 4 Fa e hating no lay fe, 
then is a capias to be granted to the ſherift ; for that it appeared not | 
the return that he had a benetice, ſo as he might be warned by the biſts ) 
his dioceſan; and no man can be exempt from; juſt Lce..-: 2 . 

AM. 9 W. Meſely and FParburton. On a fieri facias againſt JY/arbyrt: 

1 fellow of Wincheſter college, the ſheriff Frcturned, that he is a clergvinica 
beneficed having no lay fee, Hereupon a fieri fa clas was iſſucd to the 
ouſhop, to levy tne lame of his eccleſiaſtical goods. The biſhop ſent hi 
mandate to the warden and tellows of the college, to ſequeſter his fi 
Jary. They anſwer, that they have not power to do it. The biſhop 
moved the court to know, whether he might compel them by ecccli 
aſtical cenſures. By Holt chief juſtice , if a prebendary hath a {ole | dy 
= biſhop upon a levar) facias of his eccleſiaſtical Se may ſequelier 
; but it he hath but a body aggregate with the dean and x Hs 0 
cannot ſequeſter it. In this caſe, the profits of the fellowſhip are but c 
tual dividends, in which before diviſion H'arburio hath no intercit, i 
that they do not make an eſtate; and it ſeems in this cafe Varburten is i 
a clerk beneficed, and the biſhop may return that he hath no ecken a 
goods. IL. Ray. 265. 1 Salk. 320. 


7Yiireſles not 14. Articuli Ok r complained; bat 1 
to be taken in ugs officers, as ſeeriffs and other, do enter into the fees of the chu @ 


the fees of the t 


church, 


5 


ake dijlr ofles, and ſemetimes they take the parſen's beaſts in ile king's A 
way, where they have nothing but the land belonging to the church. Anſwer: 
The king's plec, ſure is, that from henceforth ſuch diflireſſes ſhall wt "It 
taken in the king's highway, nor in the fees <whercwith churches in linie 5 
have been enaowed ; nevertheleſs he willeth diſtreſſes to be taken in pcl/efſici 
the church newly purch aſed by eccleſtaſtical perſons. 


tees of the church] That is, lands belonging to the church. Lind. 208. 


Parſons] Here parſons (rectores) be named but for e for thi: 
taw extendeth to other eccleſiaſtical perſons. 2 12. 62 


From henceforth ſuch diſtreſſes ſhell not le taken] N that 
the king's officers, as ſheriffs and others, are mentioned in the com 


2 laining part, yet lord Coke ſays, this law bindeth not the king, When 
ie 
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* 
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he is party, for any debt or duty due unto him, becauſe the diſtreſs or 


other proceſs for the king is not expreſly named (in the enacting part), 


but diftrefſes generally: And this appeareth, he ſays, by a book caſe 
*(27 Af. p. 66.); a prior brought a bill of treſpaſs againſt the ſheriff, for 
entring into his ſanctuary, that is, within the circuit of the ſcite of his 


riory, and took away his beaſts. The defendant ſaid, that he was ſheriff}, 


nd that the prior loſt iſſues in the court of common pleas, and a writ 


ilſued to him to levy the iſſues, and that he entred into the ſanctuary be- 


cauſe he could not find a diſtreſs without. Whereupon the plaintiff de- 


murred, and judgment was given againſt the plaintiff. Which proveth 
"that the ſheriff in that caſe could not have returned, upon the proceſs to 


him directed, that he is a clerk beneficed having no lay fee. 2 Iuſt. 627. 
Nevercheleſs, the words ure, that ſuch diſtreſſes (quod diſtrictiones 7e 
cdi) ſhall not be taken; which maniteſtly refer to the complaint pre- 
ceding. 

Mall neither bs taken] And if they be taken, the party aggrieved may 
have a writ for his relicf. Gz//. 15. 

Have been endotved] This is to be taken in a large ſenſe; for here the 
fees that they have by reaſon of their foundation, or by reaſon of then 
dotation or endowment, are included. 2 I. 627. 


Endewed)] The poſſeſſions of the church are the endowment of the 
church, and they are accounted as tenants in dower. 2 1zft. 627. 


P. Heſſions of the church newly pur chaſed by eccleſtaſl ical perſons ] Concerning. 


taiks, tenths, and fifteenths granted by parliament to the king, the poſ- 
ſeſſions of eccleſiaſtical perſons, which they acquired ſince the 20 Ed. 1. 
either by purchaſe or act in law, as by others, &c. were chargeable there- 
unto : but thoſe which they had at that ume were not charged therewith, 
And the reaſon thereof was this: The pope (after the example of the 
high prieſt among the Jews, who had of the Levites the tenth part of the 
tithe) claimed by pretext thereof a yearly tenth part of the value of all 


eccleſiaſtical livings. This portion or tribute was by ordinance yielded to 


the pope in 20 Ed. 1. and a valuation then made of the eccleſiaſtical li- 


_ Vings within this realm, to the end the pope might know, and be an- 


Lindt. 268, 


Iwered of that yearly revenue, fo as the eccleſiaſtical livings chargeable. 
With that tenth (which was called ſpiritual) to the pope, were not charge- 
able with the temporal tenths or fifteenths granted to the king in parlia- 
ment, leſt they ſhould be doubly charged: hut their poſſeſſions acquirecl 
after that taxation were liable to the temporal tenths or kftcenths, becauſe. 
they were not charged to the ther. 2 Juſt. 627. 


; Newly purchaſed] In which the temporal lords kad a right of diftrain- 
mig; which right they ought not to loſe, by the poſſeſſions coming into 
Wc hands of eccleſiaſtical perſons. For where any burden real heth upon 
any land or place, the thing it ſelf paſſeth with its burden. Lindw. 268. 
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| LP 17 chaſed] Either to their own uſe, cr to the uſe ef the church. 
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Shall not be 15. If any eccleſiaſtical perſon knowledge a ſtatute merchant or ſtature Þ 
taken on 4 ſtaple, or a recognizance in the nature of a ſtatute ſtaple; his body ſhall F 
NG not be taken by force of any proceſs thereupon. 2 Inſt. 4. 
16. Amongſt the Saxons, the lands of the clergy were charged u 
Free from ., Caſtles, bridges, and expeditions. Wake's State of the Ch. 2. 
charges by tne But after the introduction of the Romiſh canon law, they obtaine! | 
common law, EXEMPUONs. 
And lord Coke ſays, that eccleſiaſtical perſons ought to be quit ani | 

diſcharged of tolls and cuſtoms, avirage, pontage, paviage, and the like, | 

for their eccleſiaſtical goods; and if they be moleſted therefore, they mu | 

have a writ for their diſcharge. 2 Iuſt. 3. 1 

Which writ they may have out of the chancery made of courſe withoy: | 

petition or motion, directed to the party that diſtrains or diſturbs then | 

for any of theſe things, commanding them to deſiſt ; and if ſuch writ be 

not obeyed, the curſitor of courſe will make out an alias and pluries; | 

and if none of theſe will be obeyed, an attachment to arreſt the par, 

and detain him till he obey. Degge p. 1. c. 11. ; 

But this and the like is always to be underſtood, with this except 

viz. provided that no act of parliament hath ordered otherwiſe. 

Not freed 17. Anciently, indeed, it was held, that clergymen are not to be bur | 
from general dened in the general charges with the laity of this realm; neither to h 
22 by act troubled or incumbred, unleſs they be eſpecially named and expreſ; Þ 
A EO charged by ſome ſtatute. God. Rep. 194. | 
Thus Dr Godolphin obſerves, that the ſtatute of Hue and cry charge Þ 

the inhabitants and refiants ; but it hath never been taken, ſays he, th 

parſons and vicars are included, or ſhall be contributory in robberies. h 

the ſame ſtatute are walchings; yet the clergy thereby are never charged 

The ſtatute for highways, charges every houfholder ; yet this hath nee 

been taken by uſage to charge the clergy. Alſo, the charge of gas; tt Þ 

act ſays all re/ants ſhall pay: yet have the clergy never been charge Þ 

Thus, where the bridge act ſays, all inhabitants ſhall be aſſeſſed ; it mut 

mean all ſuch only as are chargeable to pontage. Gad. Rep. 194, 5 

But now the contrary doctrine prevails, that clergymen are liable v9 

charges by act of parliament, unleſs they are ſpecially exempted. | 

Thus they are, both in reſpect of their tithes and glebes, bable to c0'- 

tribute to watch and ward, to the repair of the highways, and may * Þ 

rated or taxed by the commiſſioners of ſewers ; they, as well as layme 

are chargerble to the poor maimed ſoldiers or poor priſoners, conſtabt 

rates, and ſhall contribute towards ſatisfying for a robbery commit 

within the hundred, and all other publick charges impoſed by act © 
parliament. And this hath been reſolved upon debate, as Hale chic | 

Juſtice ſaid, before all the judges, T. 27 C. 2. in the caſe of Web) 

Batchelor. Watſ. ch. 40. 3 Keb. 255. 476. 1 Ventr. 273. 2 Lev. 13%) 

And particularly, in the caſe of bridges, the ſtatute of the 22 HF 

ſays, the juſtices of the peace ſhall aſſeſs every inhabitant towards the- 

repair: by which words every inhabitant lord Coke ſays, all privileges ® 
exemprions or diſcharges whatſoever from contribution (if any were) ** 


taken away, altho* the exemption were by act of parliament. 2 f. 7% i 
| | a 
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And in reſpe& of the highways, where the ſtatutes direct that | 
riſhioners of every pariſh ſhall repair, Mr. Hawkins oblerves thervvnpor, 
that perſons in holy orders are within the purview of thele frames, i: 
reſpect of their ſpiritual poſſeſſions, as much as any other perlons wiki! 
ſoever, in reſpect of any other poſſeſſions , for the words are vere al, 
there is no kind of intimation that any particular perions hal be egen 


more than others. 1 Haw. 204. 
3 


18. The canonical habit (properly ſpeaking is that Which tene 


by the canons of the church. But in a matter io fluctuating s £247 


dreſs, it is impoſſible to lay down rules for apparel in one ae, wlll 

not appear ridiculous in the next. In ſuch cate, the general ruſe ©: 
only be, that clergymen ſhall appear in habit and dreis uch as 14, 
comport with gravity and decency, without cHeminacy of all ation, 

The canons for the habit of clergymen are chiefly theie two that Fol 
which, for the reaſon abovementioned, are now become Hates 
curioſity and ſpeculation. 

By a conſtitution of archbiſhop S, 
reign of king Edward the third: The outward h 
ward diſpoſition ; and tho” the behaviour of the clergy cught to | | 
inſtruction of the laity, yet the Prevailing excelics of the cleroy, as ca 


tonſure, garments, and trappings, give abominable ſcandal to the people, 


becauſe ſuch as have dignities, parſonages, honourable prebends, 
nefices with cure, and even men in holy orders, ſcorn the tonfure (whicl: 
is the mark of perfection, and of the heavenly kingdom), and diftinguiſt. 
themſelves with hair hanging down to their ſhoulders, in an efl-minace 
manner; and apparel themſelves like ſoldiers rather than clerks, with an 


upper jump remarkably ſhort, with exceſſive wide or long fleeves, not 


covering the elbows, but hanging down; their hair curled and powdered, 


N O * . ba * * 
and caps with tippets of a wonderful length; with long beards; and rings 
on their fingers; girt with girdles exceeding large and coltly, having 
purſes enamelled with figures and various {culptures gilt, hanging with 


! * 


Knives (like ſwords) in open view; their ſhoes checquered with red and 


green, exceeding long, and variouſly indented ; with croppers to thei: 
laddles, and horns hanging at the necks of their horſes ; and cloals rurred 
on the edges, contrary to the canonical ſanctions, ſo that there is no d 
tinction between clerks and laicks, which rendreth them unworthy of the 
privilege of their order: we therefore, to obviate theſe milcartiiges, 28 
well of the maſters and ſcholars within the uniyerfities of our Province, a8 
ot thoſe without, with the approbation of this ficred council do ordain, 
that all beneficed men, thoſe eſpecially in holy orders, in our province, 
have their tonſure as comports with the ſtate of clergymen; and if any 
of them do exceed by going in a remarkab:y ſhort and cloſe upper gar- 
ment, with long or unreaſonably wide fleeves, not covering the elb%, 
Sen Ons with hair unclipped, long beards, with rings on their 
Any N x Ne thoſe of honour and dignity), or excced in 
EY ado r before expre ed ; ſuch of them as have beneſices, undes 

: Ix months time they ſhall eſfectually reform upon admonition 


E incur ſuſpenſion from their office ipſo facto, and if they con- 


1 tinue 


9 
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tinue under it for three months, they ſhall from that time be ſuſpended 
from their beneface ipſo jure without any further admonition : And th 
all not be abſolved from this ſentence by their dioceſans, till they pa 
tre 71 part of one year's profit of their benefices to be diſtributed 80 
eo. Tf they be unbeneficed, they ſhall be diſabled from obtaining 
4 benefice ror four months. And ſuch as are ſtudents in the univerſities, 
ad pals for clerxs, if they do not effectually abſtain from the Premiſſes, 
be wt facto diſabled from taking any eccleſiaſtical degrees or 
oOngurs in thote univerſities, till by tueir behaviour they give proof of 
ir diſcretion as becometh ſcholars. Yet by this conſtitution we intend 
7.9% to abridge cierks of open wide iurcoats, called table-coats, with fitting 
leeves to be uſed at ſcaſonable times and places; nor of ſhort and cloſe 
garments, walſt they are travelling in the country, at their own diſcre. 
n. Lind. 122. Jebnſ. Stratt. 
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Lonzuse] This ſignißieth ſometimes not only the ſhaved ſpot on the 


crown of the head, but the whole eccleſiaſtical cut, or having the hair 
clipt in ſuch a faſhion, that the cars might be ſecn, but not the fore. 
head. Tohbnſ. Stratt. 

Surcoats] Made to fave better cloaths, eſpecially in eating and drink- 
ing at home. Lind. 124. 


And by the ſeventy fourth canon of the canons in the year 1602, 
Archbiſhops and biſhops ſhall uſe the accuſtomed apparel of their degrees: 
iJeans, matters of colieges, archdeacons and prebendaries in cathedral 


anda collegiate churches (being prieſts or deacons), doctors in divinity law 


«nd phyſick, bachelors in divinity, maſters of arts, and bachelors of law, 
naving any ecclefiaſtical living, ſhall uſually wear gowns with ſtanding 
cOllars and fleeves ſtrait at the hands, or wide ſleeves, as is uſed in the 
univerſfties, with hoods or tippets of ſilk or ſarcenet, and ſquare caps. 


And all other miniiters ſhall alſo uſually wear the like apparel as is afore- 


Jazd, except tippets only. And all the ſaid eccleſiaſtical perſons above- 


1cntoned thall uſually wear in their journies cloaks with fleeves, com- 
monly called pricſts cloaks, with guards, welts, long buttons, or cuts. 
end no eccleliaſtical perſon ſhall wear any coife or wrought night cap, 
but only plain night caps of black ſilk, ſatten, or velvet. In private 
2011es, and in their ſtudies, the ſaid perſons eccleſiaſtical may uſe any 
romely and ſcholarlike apparel, provided that it be not cut or pinkt, and 
n publick not to go in their doublet and hoſe, without coats or caſſocks. 
And not to wear any light coloured ſtockings. Poor beneficed men and 
curates (not being able to provide themſelves long gowns) may go in 
dert gowns, of the taſhion aforeſaid. 


Particularly, the Land, we may obſerve, is no part of the canonical 
habit; being not ſo ancient as any canon of the church. Archbiſhop 
Laud 1s pictured in a ruff, which was worn at that time both by clergy: 
men and gentlemen of the law; as alſo long before, during the reigns ot 


King James the firit, and of queen Elizabeth. The band came in wi 
| | | the 
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che puritans and other ſectaries, upon the downfal of epiſcopacy z and in 
a few years afterwards became the common habit of men of all denomi. 
nations and profeſſions : which giving way in its turn, was yet retained 
by the gentlemen of the long robe (both eccleſtaſiical and temporal), ony 
becauſe they would not follow every Caprice of faſhion. Indeed moſt ot 
the peculiar habits, both in the church and in courts of juſtice and it 
the univerſities, were in their day the common habit of the nation; and 
were retained by perſons and in places of importance, only as having an 
air of antiquity, and thereby in ſome ſort conducing to attract veneration : 
and the ſame, on the other hand, in proportion do perſuade to a tvitabl. 
gravity of demeanor z for an irreverent behaviour, in a venerable han 

15 extremely burleſque and ungraceful. 

19. By Canon 75. No eccleſiaſtical perions ſhall at any time, other Thom ae s +, 
for their honeſt neceſſities, reſort to any taverns or alehoules, neitner ſhail coy cet! 
they board or lodge in any ſuch places. Furthermore, they ihall not give 
themſelves to any baſe or ſervile labour, or to drinking, or riot, tpendins 


their time idly by day or by night, playing at dice, cards, or tables, 01 
any other unlawful game. But at all times convenient, they ſhall hear o. 
read ſomewhat of the holy ſcriptures, or ſhall occupy themſelves wit! 
ſome other honeſt ſtudy or exerciſe, always doing the things which ſhal! 
appertain to honeſty, and endcavouring to profit the church of god. 
having always in mind, that they ought to excel all others in purity of 
life, and ſhould be examples to the people to live well and chriſtianly, 
under pain of eccleſiaſtical cenſures to be inflicted with feverity, according 
to the qualities of their offences. 

20, Nevertheleſs, lord Coke ſays, by the common law of the land, Recreations; 
clergymen may uſe reaſonable recreations, in order to make them fitter tor 
the performance of their duty and office. 2 Ist. 309. 

And albeit ſpiritual perſons (he favs) are prohibited, by the canon 
law, to hunt; yet by the common law they may ule the recr-ation of 
hunting. And after the deceaſe of every archbiſhop and biſhop (amongſt 
other things) the king time out of mind hath had his kennel of hounds, 
or a compoſition for the fame. 2 Ist. zog. 

The foundation of which cuſtom was this : It appeareth by many re- 
cords, that by the law and cuſtom of England, no biſhop could make his 
will of his goods or chattels coming of his biſhoprick, without the king's 
licence. Whereupon the biſhops, that they might freely make their 
wills, yielded to give to the king after their deceatcs reſpectively for ever 
li things: 1. Their beſt horſe or paltrey, with bridle and ſaddle. 2. A 
<loak with a cape. 3. One cup with a cover. 4. One baſon and ewer. 
5. One ring of gold. 6. Their kennel of hounds. 2 Lift. 338. | 
21. By the 1 H. 7. c. 4. It ſhall be lawful to all archbiſtops and May be im- 
biſhops, and other ordinaries having epiſcopal juriſdiction, to puniſh and piiioned by 
chaſtiſe prieſts, clerks, and religious men, as ſhall be convicted before the Pita! 
Dn by examination and other lawful proof requiſite by the law of the 138 
s urch, of advoutry, fornication, inceſt, or any other Hlethly incontinency, 
- FOmMmtting them to ward and priſon, there to abide for ſuch time as 


Hh 2 ſhall 


Puvileges and reſtraints ok the clergy. 
Mall be thought to their diſcretions convenient for the quality and quan- 
tity of their tretpals. 

22, No ſpiritual perſon ſhall take to farm to himſelf, or to any perſon 
to his uie, of the leaſe or grant of any perſon by writing, or by word 
otherwite, by any manner of means, any manors, lands, tenements, or 
other hereditaments, tor term of lite, for term of years, or at will; on 
pain of 101. a month, that he or any GENET to his uſe ſhall occupy an 
zum by FeaJon of any ſuch leaſe or grant: half to the king, and _ t9 
aim that Mall ſue in any of the king's courts. 21 H. 8. c. 13. 

provided that this ſha!l not extend to any ſpiritual perſon, far — 
% tarm any temporalties, during the vacation of any archbiſhoprick, 
110 ORs: or any collegiate or cathedral church. / 4. 
to any ſpiritual 55S nat ſhall tender or make any traverſe upon 
27 office, one erning his freehold, J. 4. 

Andirreyided; th at cyct 'y ſpiritual perſon may take in farm any meſſes, 
Manions, or dwelling g houfce, having but only orchards or gardens, in 
aa city, boroi eh, and town, for his own habitation or dwelling. 1 55 
And moreover by the ſame ſtatute, no ſpiritual perſon ſhall by him! 
nor by any other tor him or to his ule, bargain and buy to ſell again 5 
any lucre; gain, or profit, in any markets, fairs, or other places, any 
manner of cattle, corn, lead, tin, hides, leather, tallow, fiſh, woo], wood, 
or any manner of victual or merchandiſe; on pain of treble walli 0: 
every thing {0 bargained and bought to ſell again : half to the King, and 
hall to him that . ill ſue in any of the King's courts. And the bargain to 
0 5814 2 . 


„i. 4 

Provided, that if any ſuch ſpiritual perſon ſhall happen without frau 
ar covin, to buy any horſes, mares, or mules, to the only intent to occup! 
| nimiclt or his lervants, to ride to and fro upon his neceſſary buſine!s, 
or any other cattels or goods, to the only intent at the buying thereof t 
tC emp oyed and put in and about his neceſſary apparel of his own. houte, 
or of his perſon and ſervants, or in for and about the only occupying, 

armning. or tillage of his own glebe or demean lands annexed to 1 
urch, or for the neceſſary expences of his own houſhold Keeping ; a | 
after the buying of any ſuch horſes, cattels or goods, or exerciſe of then, 
happencth to miſlike any of them that they ſhould not be good, prot 
rable, nor convenient for any the ſaid purpoſes for the which they wer 
ought : ſuch perſon may lawfully bargain and put away ſuch thing? 
without fraud or covin. ſ. 6. 

And provided, that every ſpiritual perſon, not having ſufficient g/coe C 
demean lands in their own hands in the right of their churches, io: 
paſturege of cattel, or for increaſe of corn, for the only expences of the 
OY ſholds, or for their carriages or journies, may take in farm other 

nds, and buy and ſell corn and cattle for the yi © manurance, til}age, 

nnd pak urage of ſuch farms, fo that the increaſe thereof be alway cu 
ployed for the only expences in their houſholds and hoſpitalities, and not 1 
any wile to buy and fell again for any other commodity, lucre, or advan 
tage, an) corn or cattle renewing, coming or growing in and up any 


fuch ff m or otherwiſe, but only me remain and overplus above their & 
pEncc- 
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bences of their houſholds, if any ſuch ſhall happen of the breed and in- 
* creaſe thereof, without fraud or covin. ſ. 8. 


Wos having ſufficient glebe] This hath been pleaded, and the plea al- 
” lowed, as oft as any action hath been brought upon this ſtatute. G7%/ 159. 

23. No ſpiritual perſon ſhall have, uſe, or keep by himſelf or by any Shall not keep 
perſon to his uſe any tanhouſe; nor any brewhouſe, to any other uſe than a tanhouſe or 
only to be ſpent and occupied in his own houle : on pain of 101 a month; brewhoule. 
half to the king, and half to him that will ſue in any of the king's courts. 

21 H. 8. t. 13; f. 32. | 

24. By Canon 76. No man being admitted a deacon or miniſter, ſhall Shall rot re- 
from thenceforth voluntarily relinquiſh the ſame, nor afterwards uſe him- F2quih bis 
ſelf in the courſe of his life, as a layman ; upon pain of -excommunication. Fes, 
And the churchwardens ſhall preſent him. 

25. After all, theſe diſtinctions of the clergy are ſhadows rather than Cenclafion 
ſubſtance ; being moſt of them about matters which are oblolete and of 
no ſignificance. The 7eſtraints, as to the ſcope and purport of them, are 
ſuch as the clergy for the molt part would chuſe to put upon themſelves : 
and the privileges, ſuch as they are, ſeem to be ſcarcely worth claiming ; and 
ſorne of them one would almoſt imagine to have been calculated to bring a 
diſgrace upon the clergy, rather than to be of any real benefit co them; tot 
why ſhould a clergyman be protected from paying his juſt debts more 
than any other perſon, or be ſaved from puniſhment for a crime for which 
another perſon ought to be hanged ? And it is hoped, there hath not been 
one inſtance, of a clergyman having needed to claim the privilege of his 
order a ſecond time, for a crime for which a layman by the laws of his 
country ſhould ſuffer death. 


Probate of wills. See Tis, 
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1. DO ROC TO Rs are officers eſtabliſhed to repreſent in judgment the 
parties who impower them (by warrant under their hands, called 

2 proxy) to appear fur them, to explain their rights, to manage and in- 

Rruct their cauſe, and to demand judgment. 2 Dom. 5$3. 

2, By the 3 Ja. c. 5. No recuſant convict ſhall practiſe in the civil law 
as proctor. /. 8. 

And by the 5 G. 2. c. 18. No proctor in any court ſhall be a juſtice ot 
the peace, during fich tune as he ſhall continue in the buſineſs and prac- 
Uce of a proctor. . 

3 By the ſever! tmp. acts; every admiſſion of any perſon to the 
once of proctor in any of the courts, ſhall be upon a treble 401h ſtamp. 


4 5 (Ca Ie, 
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4. Can. 129. None ſhall procure in any cauſe whatſoever, unleſs he be 
thereunto conſtituted and appointed by the party himſelf, either before 
the judge, or by act in court; or unleſs in the beginning of the ſuit, |; 
be by a true and ſufficient proxy thereunto warranted and enabled, We 
call that proxy ſufficient, which is ſtrengthned and confirmed by ſom, 
authentical ſeal, and party's approbation, or at leaſt his ratification there. 
withal concurring. All which proxies ſhall be forthwith by the fue 
proctors exhibited into the court, and be ſafely kept and preſerved by th: 
regiſter in the publick regiſtry of the ſaid court. And if any regiſte 
or proctor ſhall offend herein, he ſhall be ſecluded from the exercif 
of his office for the ſpace of two months, without hope of releaſe 
reſtoring. 

g. Otho, Whereas a cuſtom is ſaid to prevail, that he who is cited to 

certain day, conſtitutes a proctor for that day without letters, or by 
letters not ſealed with an authentic ſeal; by which means it happenet), 
that whilſt ſuch proctor will not prove his mandate, or confirm his letter 
by witneſſes, or ſome other impediment comes in the way, nothing i; 
done that day, nor on the following day, the proctor's office being at ar 
end; and fo all former diligence is loſt without any effect: As a caution 
againſt this fallacy, we do ordain, that for the future a ſpecial proctor 
be conſtituted abſolutely without any limitation of time; or if he be 
conſtituted for the day, yet not for one day only, but for ſeveral days, 
to be continued if need be. And the mandate ſhall be proved by an 
authentic writing; unleſs he be conſtituted in the acts of court, or the con- 
ititutor cannot eaſily find an authentic ſeal. Atbon 61. 
6. Peccham. We do ordain, that no dean, archdeacon or his official, 
or biſhop's official, ſhall ſet his ſeal to any proxy, unleſs it be public) 
requeſted of him in court, or out of court when he who conſtituteth the 
proctor and is known to be the principal party is preſent and perſonally 
requeſteth it: And whatſoever dean, archdeacon or his official, or official 
of the biſhop, ſhall do the contrary out of certain malice, ſhall be ip 
facto ſuſpended from his office and benefice for three years. And if any 
advocate ſhall procure a falſe proxy to be made, he ſhall be ſuſpended 
for three years from his office of advocate, and be diſabled to hold ary 
eccleſiaſtical benefice, and if he be married or bigamus [whereby in th1/! 
days be was incapacitated to hold à benefice] he ſhall be excommunicated 
po facto; and whatever ſhall be done by virtue of ſuch falſe proxy 
ihall be utterly void to all intents and purpoſes, and the proctor who wa 
the chief actor in ſuch falſity ſhall be for ever repelled from executing 
any legal act. And all of theſe nevertherleſs, if they ſhall be convicted, 
thall be bound to render damages to the party injured, Lind. 76. 

7. Can. 130. For leſſening and abridging the multitude of fuits and 
contentions, as alſo for preventing the complaints of ſuitors in courts ec: 
cleſiaſtical, who many times are overthrown by the overſight and neg! 
gence, or by the ignorance and inſufficiency of proctors; and likewi!e 
tor the furtherance and increaſe of learning, and the advancement 0! 
Civil and canon law; following the laudable cuſtoms heretofore obſerved 
in the courts pertaining to the archbiſhop, we will and ordain os 

| | ; pro 404 


FF n. att. — fakes. ao. _— — 


l 
I 
\ 
| 
I 
7 
* 
t 
c 
0 
| 


£© x” ww XNA a — „ 


9 - 4 


Pꝛoctoꝛ. 
pfroctor exerciſing in any of them ſhall entertain any cauſe whatſoever, and 
= keep and retain the ſame for two court days, without the counicl and 


advice of an advocate, under pain of a year's ſuſpenſion from his prac- 


tice: neither ſhall the judge have power to releaſe or mitigate the ſaid pe- 
nalty, without expreſs mandate and authority from the archbiſhop. 

H. 2 V. Leigh's caſe. A proctor of doctors commons, who had done 
buſineſs without the advice of an advocate, contrary to the canon, and 
refuſed to pay a tax of 10s impoſed upon him by order of the court t9- 
wards the charges of the houſe, and was ſuſpended from his oi, 
prayed a mandamus in the court of king's bench to be reltored : but 
was denied, and ſaid by the court, that officers are incident to all courts, 
and muſt partake of the nature of thoſe ſeveral and relpcctive courts in 
which they attend; and the judges, or thoſe who have the tupreme au- 
thority in ſuch courts, are the proper perſons to cenſure the behaviour 
of their own officers ; and if they ſhould be miſtaken, the King's bench. 
cannot relieve: for in all caſes, where ſuch judges keep within their 
bounds, no other court can correct their errors in proceedings ; and if 
any wrong be done in this caſe, the party mutt appeal. G77. 995. 
3 Mod. 332. et 

8. Can. 131. No judge, in any of the ſaid courts, ſhall admit any libel 
or any other matter, without the advice of an advocate admitre.! to prac- 
tiſe in the ſame court, or without his ſubſcription ; nor ſhall any proctor 
conclude any cauſe depending, without the knowledge of the advocate 
retained and feed in the cauſe : which if any proctor {hall do or procure 
to be done, or ſhall by any colour whatſoever defraud the advocate of his 
duty or fee, or ſhall be negligent in repairing to the advocate and requi- 
ring his advice what courſe is to be taken in the cauſe; he ſhall be tu 
pended from all practice for the ſpace of ſix months, without hope of 
being thereunto reſtored before the ſaid term be fully compleat. 

9. Can. 133. Foraſmuch as it is found by experience, that the loud and 
contuſed cries and clamours of proctors in the courts of the archbiſhop, 
are not only troubleſome and offenſive to the judges and advocates, 
but alſo give occaſion to the ſtanders- by of contempt and calumay toward 
the court it ſelf; to the end that more reſpect may be had to the dignity 
of the judge, and that cauſes may more eaſily and commodioulſly be 
handled and diſpacched, we charge and injoin, that all proctors in the 
ſaid courts do eſpecially intend, that the acts be faithfully entred and fer 
down by the regiſter, according to the advice and direction of the advo- 
catez that the faid proctors refrain loud ſpeech and babling, and be- 
have themſelves quietly and modeſtly, and that when either the judges 
or adyocates or any of them ſhall happen to ſpeak, they preſently be 
ſilent; upon pain of ſilencing for two whole terms then immediately fol- 
©W1ng every ſuch offence of theirs : And if any of them ſhall the ſecond 
une offend herein, and after due monition ſhall not reform himſelf, let 

im be for ever removed from his practice. 

* 1 2 been adjudged, that no mandamus lies to reſtore a proc- 
he * or3 commons, admitting that no appeal lay from the dean of 

arches to the archbiſhop as viſitor z; b:cauſe this is an eccleſiaſtical 
3 Office 
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office, and a matter properly and only cognizable in that court; 3 


publick concern. 3 Bac, Aur. 531. 


For the fees of proctors; tee Tit. Fees, 


Procuration. See Qiſitation. 
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2 * blaſpemies againſt god, as denying his being or providence; 
and all contumelious reproaches of Jeſus Chriſt; all profane {ct 
ling at the holy ſeripture, or expoſing any part thereof ro contempt 0! 
ridicule ; all impoſtures in religion, as falſly pretending to extraordinar 
commuſtions from god, and terrifying or abuſing the people with fall 
denunciations of judgments; and all open lewdneſs groſsly ſcandalous; 
maſmuch as they tend to ſubvert all religion or morality, which are tl: 
foundation of government, are puniſhable by the temporal judges vit 
fine and impriſonment, and alſo ſuch corporal infamous puniſhment as 
the court in diſcretion ſhall ſeem meet, according to the heinouſneſs of ti: 
crime. 1 Harwu. 7. | | 
Allo, ſeditious words, in derogation of the eſtabliſhed religion, 4 
inclictable, as tending to a breach of the peace; as theſe, your religion“ 
a new religion, preaching is but prattling, and prayer once a day is mt 
edifying. 1 Haw. 7. | | 
2. By the 9 & 10 W. c. 32. If any perſon, having been educate! 


* 


) 


or at any time having made profeſſion of the chriſtian religion within is 
realm, ſhall by writing printing teaching or adviſed ſpeaking deny any one 
the perſons in the holy trinity to be god, or ſhall aſſert or maintain the! 
are more gods than one, or ſhall deny the chriſtian religion to be true © 
the holy ſcriptures of the old and new teſtament to be of divine aut!” 
ty, and ſhall upon indictment or information in any of his majelt)' 


| by 


courts at Weſtminſter or at the aſſizes, be thereof lawfully convictec ; 
the oath of two or more witneſſes; he ſhall for the firſt offence be 5 
abled to have any office or employment or any profit appertaining ** 


Unto, for the ſecond offence ſhall be diſabled to proſecute any 1 
f | 5 ** | "mor 
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information in any court of law or equity, or to be guardian of any che, 
or executor or adminiſtrator of any perſon, or capable of any legacy © 
deed of gift, or to bear any office for ever within this realm, and iu 
alſo ſuffer impriſonment for the ſpace of three years from the tung of 
conviction. . 1. 

Provided, that no perſon ſhall be proſecuted by this act tor any wor. 
ſpoken, unleſs the information thereof ſhall be given upon oath before 4 
juſtice of the peace, within four days after ſuch words ſpoken; and ti.- 
proſecution of ſuch offence be within three months atrer ſuch miyy: 
tion. J. 2. 

Provided, that any perſon, convicted of any the aforetuid cre 
ſhall for the firſt offence (upon his acknowledgment and renunciatic! of 
ſuch offence or erroneous opinions in the fame court where be was co 
victed, within four months after his conviction) be diſcharged from ail be 
nalties and diſabilities incurred by ſuch conviction. /. 2. 

3. By the 3 Fa. c. 21. If any perſon ſhall in any ftage-play, enterlude, Profaning che 
ſhew, may-game, or pageant, jeſtingly or profanely tpeak, or ule tie ge » Kage 
holy name of god, or of Chriſt Jeſus, or of the holy ghoſt, nr f 
trinity, which are not to be ſpoken but with fear and reverence ; 1 
forfeit 101. half to the king, and half to him that ſhall fue tor the 13: 
in any court of record at Weſtminſter. 

4. In the year 1656, James Nailer for perſonating our faviour, and Najler's cate; 
iuffering his followers to worſhip him, and pay him divine honours, was 
tentenced to be ſet in the pillory, and to have his tongue bored through 
with a red hot iron, and to be whipped, and ſtigmatized in the forehead 
with the letter B. 1 St. Tr. 802. 

5. M. 1G.2. K. and Curl. An information was exhibited by the at- Corl's cate, 
torney general, againſt the defendant Edmund Curl, for priating and 


publiſhing a certain obſcene book, ſetting forth the ſeveral lewd patiages, 


and concluding againſt the peace. It was moved in arreſt of judgment, 


That however the defendant may be puniſhable for this in the ſpiritual 


court, as an offence againſt good manners, yet it cannot be a libel for 
which he is puniſhable in the temporal courts. But after long debate and 


_ conſideration, the court at laſt gave it as their unanimous opinion, that 


this was a temporal offence; and the defendant was fet in the, pillory. 


Fly. 788. 


6. E. 2 G. 2. K. and Moolſton. He was convicted on four informa- Woolfton's 
tons for his blaſphemous diſcourſes on the miracles of our ſaviour. And caſe. 
attempting to move in arreſt of judgment, the court declared they would 


not ſuffer it to be debated, whether to write againſt chriſtianity in general 


vas not an offence puniſhable in the temporal courts at common law. 


7 Try deſired it might be taken notice of, that they laid their ſtreſs upon 
e word general, and did not ittend to include diiputes between learned 


men upon particular controverted points. The next term he was brought 


u | TIE | : | : 
up, and fined 2 51 for each of his four diſcourſes, to ſuffer a year's impri- 


Ment, and to enter into a recognizance for his good bchaviour during 


s life, himſelf in 30001, and 20001 by others. Str. 834. 
OL | 5 7. By 
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7. By the 22 C. 2. c. 33. art. 2. All flag officers, and all perſons in 
or belonging to his majeſty's ſhips or veſſels of war, being guilty of pro- 
tine oaths, curſings, exccrattons, drunkenneſs, uncleanneſs, or other {ca 
dalous actions, in derogation of god's honour, and corruption of good 
manners, ſhall incur fuch puniſhment as a court martial-ſhall think. fit ty 
umpoſe, and as the nature and degree of their offence ſhall deſerve. 


tor profane curſing and ſwearing, See title Swearing, 


Iereſh, is treated of under the title of that name. 


Wohibitton, 


Not grontable 1. BY the ſtatute of Circumſpecte agatis, 13 Ed. 1. ſt. 4. The Lig tu 
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his judges ſendeth greeting. Uſe your ſelves circumſpettly in all mat 
ters concerning the biſhop of Norwich and his clergy, not puniſhing thein if 
they hold plea in court chriſtian of ſuch things as be mere ſpiritual, that is !! 
wit, of penance injoined by prelates for deadiy fin, as fornication, adulicr), 
aud fuch like, for the which ſometimes corporal penance, and ſometimes fect 
ry is injoined, ſpecially if a freeman be convict of ſuch things : Alſo i 
Prelates do puniſh for leaving the churchyard uncloſed, or for that the churt 
ts uncovered or not conveniently decked ;, in which caſes none other penance (i! 
Me injoined but pecuniary: Item, if a parſon demand of his pariſhioners cd a. 
e or lithes due and accuſtemed; or if any parſon do ſue againſt ant! 
prrſon for tithes greater or ſmeller, fo that the fourth part of the value of it; 
befaßte be. not demanded : Item, if a parſon. demand mortraries, in ples 
where a mortuary hath been uſed to be given: Item, if a prelate of a chu, 
vr 6 patron, demand of a parſon a penſion due to bim; all ſuch demands «it 
*0 ve made in a ſpiritual court. And for laying violent hands on a clerk, di 
* cauſe of defamation, it hath been granted already, that it fhall be tris 
& ſpiritual court, when money is not demanded, but a thing done for put)" 
auen of ſin; and likewiſe for breaking an oath : In all caſes afere rehearjc6 
ihe ſpiritual judge ſhall have power to take knowledge, notwithſtanding '- 
ers Prohibition. | 
lu all matters concerning the biſhop of Norwich and his clergy] The bil 
of Norwich is here put but for example; but it extendeth to all the b. 
hops within this realm. 2 It. 487. The. ſaid act having been made 
on a pctirion of the, biſhop of Norwich ; as, generally, acts of parliament 
in ancient times were founded on antecedent petitions, 


Or ſuch things as de mere ſpiritual] Not having any mixture of the tell: 
Poraltige; as hereſy, ſclutms, holy orders, and the like. 2 Inſt. 488. 


3 thet the fourth part of the value of the benefice be not demanded} So A 
at this day, in caſe where one parſon of the preſentation of one par” 
G27105 tithes againſt another parſon of the preſentation of another 1 


1 
e 


01 
I 


Pꝛohibition. 243 


in court chriſtian, amounting to a fourth part of che value oi the heneficg; 
the right of tithes at this day is to be tried at the common law. 2 //f. 491. 

2. It hath been holden, that if the ſpiritual court do proceed wholly on Not for ee. 
their own canons, they ſhall not be at all controuled by:the common lavy ceeding by 1.4 
(unleſs they act in derogation from it, as by queſtioning a matter not triable e e 
before them, as the bounds of a pariſh, or the like); for they ſnall be 
preſumed to be the beſt judges of their own laws : and therefore in June?! 
caſe, if a perſon is aggrieved, his proper remedy is not by probibitioss, 
but by appeal. 1 Haw. 4. 13. Ayl. Par. 171, 438. 

3. In caſe the principal matter belong to the cognizance of the fpiritual Not tor e 
court, all matters incidental (tho' otherwiſe of a temporal Nature) are alto feryor-! vn 
cognizable there; and no prohibition will lie, provided they proceed in!?!“ 
the trial of ſuch temporal incident, according to the rules of the tempor! 
law. 

Thus in the caſe of Herter and Friend, H. 1 177. Ancxecutor being tune 
for a legacy in the ſpiritual court, pleaded payment, ant offered to prove 


it by one witneſs ; which the judge refuſed, and gave tfentence again! 


him. Upon this matter ſuggeſted, a prohibition was mov ed tor. Ani 
by the court; 1. Where the eccleſiaſtical court proceedeth in a mattes 
merely ſpiritual, if they proceed in their own manner, tho? it is difterc:: 
from the common law, no prohibition lieth; as in probate of wills, ene 
if they refuſe one witneſs, no prohibition lieth. 2. Where then jvc 
cognizance of the original matter, and an incident happens which is 02 
temporal cognizance, or triable by the common law; they fhall try the 
incident, but muſt try it as the common law would: thus in a tut for 
tithes, or for a legacy, if the defendant pleads a releaſe or payment, or 
in a ſuit to prove a will, if the defendant plcad- a revocation. So in the 
caſe at bar; they ſhall try the matter of payment or no payment, but then 
they mult admit ſuch proof as the common law would, or otherwiſe they 
reject the cauſe themſelves, and ought to be prohibited. 3. A bare tug- 
gellion, that the defendant hath but one witneſs, and that they rake ex- 
ceptio7 ta 115 credit and reputation, is no cauſe of prohibition, tor it 
they admit-the proof of one witneſs, whether he be a credible witneſs or 
not they ſhall judge, and the party hath no remedy but by appeal, 
2 SR, 547. L: Ravm. 220. 

4. A temporal los, enſuing upon a ſpiritual ſentence, is not of it ſelf Not for a tem- 


came of prohibition. So it was adjudged in the 42 & 43 Elz. in the prot con « 
cue ot Baker and Rogers {Cro. Eliz. 789.), where the deprivation was for ck 29158 


Iimony; on which occaſion the reaſoning of the court was thus: Auth! 11 
Was laid, that in the tpiritual court they ought nor to have intermeddlec 
to dwen the freehold, which is in the incumbent after induction; true i 
5, than ould not meddle to alter the frechold, but they meddled only 
with the manner of obtaining his preſentment, which by contequence di 
vetted ne freehold from him, by the düſolution of his eftare, when his 
acmiſfion and inſtitution is avoided. In like manner, where an incum- 
ben J Mod. 655.) was libelled againſt in the arches, for not being twenty 
mee years of age when made deacon, nor twenty-four when made pricit, 
mn prayed a prohibition, becanic a temporal lots (namely, deprivation 

| | 1 1 2 | might 
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might follow; the court derie/ the protib: tion, and compared this cafe | 
to That of a drunk ard, or il liver, who are ali ally punithee i in the eccle. 
ſiaſtical courts, tho' a temporal loſs may AE and if prohibitions (ow, 
be gr auted in all caſes where a temporal lols might enſue, thoſe cout. 
would have little or nothing to do. GB.. 1029, 
AM. 1 Ann. Galizard and Leigault. There was an indictment for al 
— Ting beatin WF; wounding, and endeavouring to raviſh the wife of 
uppen Which the e party was convitte d: and afterwards the huſband brough \ 
31 action of treſpaſs, for the ſame cauſe : and now the. party being al 
libelted gain in the ſpiritual court for the fame fact, me for toll; 
citing. her chaſtity, moved for 4 prohibition to the proceedings in the ſp. 
cual court: A! id it was urged for the juriftiiction of the ſpiritual court, 
that Ny, may punith for th 4 tollicitation and incontinence, and tliat thi; 
ſai wa 25 for the health of the foul, the others for fine and damages. But 
by tle court a prohibition was granted; for it being an attempt and ſol. 
MCIEAtion to incontinence, coupled with force and violence, it doch by 
e of the force, which is temporal, become a temporal crime in toto; 
as if one fay, thou art a whore and a thief, or thou keepeſt a bawdy hou, 

hich are temporal matters, the party ſhal! not proceed in the {piritua 

gurt; fo if it be ſaid of a woman that ſhe is a bawd only, and not that ſhe 
ink a bawdy houſe : but, Holt chief juſtice ſaid, if one commit adu!- 
ery, and the huſband bring aſſault and battery, this ſhall not hinder the 
piritual court, for it is a criminal proceeding there, and no indictineim 
es at ine: common law for adultery. 2 Salk. 552. 

But if a man libel for two diſtinct things, the one of which is of eccle 
gaſtical cognizance, and the other not; a prohibition ſhall be granted as 
te that which is of te: mporal cognizance, and they of the court chriſtia 
mall proceed for the other. L. Reym. 59. 

V. 77, 101. The churchwardens againſt the rector of Market Bofevor!! 
The churchwardens hbel againſt the rector, that there hath been time ou: 
ot wind, and is, a chapel of eaſe within the ſame partſh ; and that ti 
rector of the ſaid Pad for time out of mind hath repaired and ought t 
repair the chancel of the ſaid chapel; and that the chancel being out 6! 
repair, the Jefendat it being rector hath not repaired it. The rector in thi 
aid court denied the cuſtom. And a decree was made for the rector, that 
there was no ſuch cuſtom, and colts were taxed there for the faid recto! 
The churetwardens moved tor a prohibition; and it was argued for thc 
rrohibtion, that it ought to be granted, becauſe it appears that the lib! 

upon a cuſtom, Which the defendant hath denied; and it may be che 
guettion was in the ſpiritual court, cuſtom or not, which is not triable 
there, but at the common law; and then this appearing upon the libel, 

hat the court hath not juriſdiction, a prohibition may be granted after 
wentence, But all the court held the contrary. For by Holt chief jul- 
tice; The reaſon for which the ſpiritual court ought not to try cuſtons 
155 becauſe the have different notions of cuſtoms, as to the time which 
creates them, from thoſe. that the common law hath: For in ſome cales 
the uſage of ren years, in fome twenty, in fome thirty years, make 7 

cuitom in the ipuitual court; whereas by the common law it muſt be for 
| tim? 
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time immemorial. And therefore ſince there is fo much diſicrence be- 
tuccn the laws, the common law will not permit that court to adjudge 
upon cuſtoms, by which in many caſes the inheritances of perſons may 
be bound. But in th:s caic, that reaſon fails: for the ſpiritual court is 
o far from adjudging that there is any ſuch cuſtom which the common 
la allows, that they have adjudged that there hath not been any cuſtom 
owed by their law, which allows a lets time than the common law to 
make a cuſtom. And the plaintits having grounded their libel upon a 
cuſtom, which was well grounded if the cuſtom had not been denied (tor 
libel; there may be upon cuſtoms), but the cuſtom being denied and 
found no cuſtvin, it is not icaton to prohibit the court in executing, their 
ſentence againt the plaintiffs. For the deſign of a motion for a protub!- 
tion, is only to excuſe the plaintiffs from coſts. And there is no reaſon. 
but that they ought to pay them; fince 1t appears, that they have vex- 
ed the defendant without cauſe, And therefore a prohibition was denied. 
L. Kay. 435. 

J. 12 /. Jones and Stone. David Jones the vicar of V. was libciled 
againſt in the ſpiritual court, for that by cuſtom time out of mind, che 
v.cars of N. had by themſelves or others, ſaid and performed divine icr- 
vice in che chapel of Chawbury, for which there was ſuch a recompence, 
anch that he neglected. The detendant came tor a prohibition, and with- 
dot traverſing this cuſtom, ſuggeſted that all cultoms were triable at 
common law, And it was urged, that it was enough for a prohibition. 
that a cuſtom appeared to charg- the vicar with à duty, for which he 
was not liable of common right. But by Holt chief juſtice z A parlon 
may be bound to an eccleſiaſtical duty by cuſtom, and when he is bound 
by cuſlom, the ſpiritual court may puniſh hum if he neglects that duty; 
the cultom might have a reaſonable commencement by compolition in 
the ſpiritual court, and begin by an eccleſiaſtical act; ard a bare preſcrip- 
tion only is not a ſufficient ground for a prohibition, wunlets it concerns a a2 
lay man, whereas here it is an eccleſialtical right, an eccleitaſtical perſon, 
and an eccleſiaſtical duty, and the preſcription not denied. 2 Sal. 550. 

7. When the iſſue of a matter depending in the ſpiritual court, is de- On the con- 
termined or influenced by by any ſtatute, a prohibition lieth. The rea- ſtruction of 
fon je, becauſe the temporal judges have the interpretation of all ſta- act of parlia-. 
tutes or acts of parliament, whether they concern, temporal matters or“ en. 
Ipiritual. 

In ſome of the books there is an intimation, that not only all ſtatutes 
nate ver are to be interpreted by the temporal courts; but alſo that when 
a ſtatute is made, giving remedy in a matter of eccleſiaſtical cognizance, 
the very making of ſuch ſtatute doth ipſo facto take the right of juriſ- 
diction from the ſpiritual court, and transfer it to the temporal; if there 
3 not a ſpecial ſaving in the act, to preſerve the ſpiritual juriſdiction. 

But to this the rule laid down by lord Coke, (which 1s alſo generally fol- 

lowed by the books) is a full anſwer: An act of parliament being in the 

*rmative doth not abrogate or take away the juriſdiction eccleſiaſtical, | 

unleſs words in the negative be added, as and not otherwiſe, or in 16 other 

"aner or form, or to the like effect. Cid/. 1028, 


9. . 
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Ou refuſal of 8. T. 2 An. By Holt chief juſtice: It was formerly held by all th- 
a copy of the judges of England, that when there was a proceeding ex officio in the 
TOW eccleſiaſtical court, they were not bound to give the party a copy of th: 
articles; but the law is otherwiſe, for in ſuch caſes, if they refuſe to give 
2 copy of the articles, a prohibition ſhall go until they deliver it; and 
cordingly, upon motion, a prohibition was granted in the like caſe by Ho 
chief juſtice and the court. L. Raym. 991. 

9. Prohibition may be granted upon a collateral ſurmiſe; that; 
upon a ſurmiſe of ſome fact or matter not appearing in the libel. It ws 
heretofore a petition of the clergy to the king in parliament, that no pr, 
hibition might be granted, without frit ſhewing the libel; and it was x 
complaint of archbiſhop Bancroft in the time of king James the kr); 
that prohibitions were granted without fight of the libel, which (as it ws; 
chere ſaid) is the only rule and direction for the due granting of a prohib: 
tion, becauſe upon diligent conſideration thereof it will eaſily appear, wie 
ther the cauſe belong to the temporal or eccleſiaſtical cognizance ; as, 
the other fide, without ſight of the libel, the prohibition mult nee; 
range and rove with ſtrange and foreign ſuggeſtions, at the will and ple 
lure of the deviſer, nothing pertinent to the matter in demand. To this 
charge of granting prohibitions without fight of the libel, the judge, 
in their anſwer ſay nothing; but as to granting them upon ſuggeſtion 
at matters not contained in the libel, their words are theſe ; 'Tho' in the 
libe] there appear no matter to grant a prohibition, yet upon a collateral 
ſarmiſe the prohibition is to be granted; as, where one is ſued in the {p: 
ritual court for tithes of ſylva cædua, the party may ſuggeſt, that they 
were groſs or great trees, and have a prohibition, yet no ſuch matter ap- 
peareth in the hbel; ſo if one be ſued there for violent hands laid on : 
miniſter by an oflicer, as a conſtable, he may ſuggeſt, that the plaintif 
made an affray upon another, and he to preſerve the peace laid hands 0n 
him, and ſo have a prohibition ; and ſo in very many other like cafes; 
and yet upon the libel no matter appeareth, why a prohibition ſhould be 
granted. G1b/. 1027. | | 
— 755 hat: 10. I. 13 1. Libel in the ſpiritual court by the huſband and wile, f. 
dude Kites Calling the huſband cuckold: Ruled by Holt chief juſtice, that a probib- 
-auſcofation. tion ſhall go, becauſe they cannot both ſue in that court for that word, 

but the wife only, the imputation being upon her; and the huſband and 
wife by the law ſpiritual may not join in ſuit in the eccleſiaſtical court a 
they muſt do in the temporal, but each ſhall ſue ſeparatcly upon their on 
cauſe of action. 3 Salk. 288. 
Suggeſtion to 11. The ſuggeſtion muſt have been moved, and rejected in the ſpiritual 
ve rt moved court, before it can be admitted in the temporal court. In the biihop d 
n the tpiritual Lack 3 | N a eee *T3 
ad incheſter's caſe (2 Co. 45.) it was held, that in a ſuit for tithes in the fp. 
ritual court, a man may have a prohibition, ſuggeſting a preſcription 0! 
modus, before or without pleading, But this ſeems not to be law. Fo 
win the 12/7, a prohibition was moved for, ſuggeſting a cuſtom: Put K 
was denied by Holt chief juſtice and the court, unleſs they pleaded it be 
tow, becauſe perhaps they might admit the plcea. Alſo in the 10 //”*. * 
was ſaid by Holt chief juſtice, that i a modus be pleaded in the fpiritus 
| 2 COurk 


On a collateral 
ſurmiſe. 
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© court, and admitted, no prohibition ſhall go; but if the queſtion be, 


whether a modus or no modus, a prohibition ſhall go; and ſo is the law, 


© viz, wherever the matter which you ſuggeſt for a prohibition is foreign ts 


the libel, you mult plead it below, before you can have a prohibition ; 
otherwiſe where the cauſe of prohibition appears on the face of the Jibel, 
2 Salk. 551. | | | 

12. M. 4 An. Burdett and Newell. A rule was made to ſhew cauſe, Affdavit to be 
why a prohibition ſhould not be granted, to ſtay a ſuit againſt the plaintiff, made of the 
in the court of the archdeacon of Litchfied, for not going to his pariſh ſuggeſtion- 
church nor any other church on ſundays or holidays, nor receiving the 
ſacrament thrice a year; upon ſuggeſtion. of the ſtatute of Lig. and the 
toleration act, and then qualifying himſelf within that act; and alledging 
that he pleaded it below, and that they refuſed to receive his plea. It 
was ſhewed for cauſe, that this fact was falſe, and the plaintiff was not a 
diſſenter, nor had qualified himſelf as above; and therefore it was moved, 
that the court would not allow the rule to ſtand, unleſs they had an affi- 
davir of the fact; for by that means any perſon might come and ſuggeſt 
a falſe fact, and ouſt the ſpiritual court of their juriſdiction. Which was 
agreed to by the court, and therefore the rule was diſcharged. IL. 

Raym. 1211, 

And, by Holt chief juſtice, the diſtinction is this: Where the matter 
luggeſted appears upon the face of the libel, we never inſiſt upon an affi- 
dayit ; but.unleſs it appear upon the face of the libel, or if you move for 
a prohibition as to more than appears on the face of the libel to be out 
of their juriſdiction, you ought to have affidavit of the truth. of the tug- 
geſtion. 2 Salk. 549. 

12. It is ſaid, the ſuggeſtion need not be preciſely proved, in order to Strict proof of - 
obtain a prohibition. For where the ſuggeſtion was tor a modus for lamb the e 
and wool, tho' the proof failed as to the wool, and it was urged that wet necchk7 
therefore they had failed in che whole; yet a prohibition was granted. 

And in the caſe of Auſten and Pigot, it was ſaid, that the proof in a pro- 
hibition need not to be ſo preciſe, but if it appears, that the court chris 
tian ought not to hold plea thereof, it ſufficeth. GI 1029. | 

But if the ſuggeſtion appears to the court to be notoriouſly falſe, they 
will not grant a prohibition ; for by Holt chief juſtice, they ought to 
examine into the truth of the ſuggeſtion, and fee what foundation it hath. . 
L. Raym. 587. 


14. Lord Coke ſays, the ſuggeſtion for a prohibition may be traverſed Suggeſtion tra- 
in the temporal court. 2 Inſt. 611, veriable. 
And Dr Watſon ſays, if the ſuggeſtion for a prohibition contains no 
other matter upon which a-prohibition ought to be granted to the ſpiritual . 
court, beſides the refuſal of a plea there, which by the common law is a 
good plea, and ought to have been allowed, in ſuch caſe the refuſal is 
traverſable. Therefore ſuppoſing that a modus decimandi, or a preſcrip- 
tion of a manner of tithing, is triable in the ſpiritual court; if in a ſuit 
there for a modus decimandi another modus be pleaded, or that there is 
ng ſuch modus, and that plea is refuſed; or if in a ſuit for tithes of lands 
not tithe-free, a preſcription is pleaded as to the manner of tithing, and 


that. 
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that plea is refuſed ; and a prohibition is moved for, upon ſuggeſtion or 
ſuch refuſal ; the refuſal being the principal matter of the ſuggeltion, i; 
therefore traverſable. Wat/. c. 58. | 
Not on the 15. Prohibitions are not to be granted on the laſt day of the term. 8 
| | laſt day of the js the rule ſet down in the books; to which Rolle adds, nor on the lust 
| _ day fave one: and the reaſon of both is, that there would not be time 
| for notice to be given to the other fide. But it is added in Latch, tha 
upon motion, on the laſt day of the term, there may be a rule to ſt; 
proceedings till the next term. G#f. 1029. : 
May be after 16. T. 10 V. Gardner and Booth. Where it doth appear in the libel, 
{:rtence, or by the proceedings in the cauſe, that the cognizance of the cauſe dot 
not belong to the ſpiritual court; a prohibition may be moved for an! 
granted after ſentence : and this holds in all caſes but where one is ſued 
out of his dioceſe ; for there, if he doth not take advantage of it befor: 
ſentence, he ſhall not have a prohibition after ſentence ; and the reaſon 
is, for that the cauſe doth belong to the ſpiritual court; and tho? it hot, 
not belong to that ſpiritual court, it belongs to ſome other, and not t9 
the king's temporal court. 2 Salt. 548. | 
So in the cate of Parker and Clarke, AL. 3 An. The clerk of a park 
libelled againſt che churchwardens, for lo much money due to him by 
cuſtom every year, and to be levied by them on the reſpective inhabitant; 
in the ſaid pariſh ; and after ſentence in the ſpiritual court, the defendant 
ſuggeſted for a prohibition, that there was no ſuch cuſtom as the plaintf 
had ſet forth in his libel. It was objected againſt granting the prohibition, 
that it was now too late, becauſe it was after ſentence, eſpecially ſince the 
g cuſtom was not denied ; for if it had, and that court had procecded, then 
and not before it had been proper to move for a prohibition. But by 
Holt chief juſtice; It is never too late to move the king's bench for! 
prombition, where the ſpiritual court hath no original juriſdiction, as they | 
had not in this caſe, becauſe the clerk of a pariſh is neither a ſpiritual 
perſon, nor is this duty in demand ſpiritual, for it is founded on a cuſtom, 
and by conſequence triable at law; and therefore the clerk may have an 
action on the caſe againſt the churchwardens, for neglecting to make 4 
rate, and to levy it, or if it had been levied, and not paid by them b 
the plaintiff.” 6 Mad. 252. 3 Salk. 87. 
Plaintif may 17. The plaintiff, as well as defendant, in the ſpiritual court, ma; 
Dave a prohi- have a prohibition to ſtay his own ſuit. To this purpoſe when archbiſho/ 
en. Bancroft alledged that the plaintiff's having made choice thereof, ard 
brought his adverſary there into trial, ſhould by all intendment of law 
and reaſon and by the uſage of all other judicial places thereby conchu 
him ſelf in that behalf; yet the anſwer of the judges was, that none m 
purſue in the eccleſiaſtical court, for that which the king's court ougit 
to hold plea of; but upon information thereof given to the King's cout, 
either by the plaintiff or by any mere ſtranger, they are to be prohibited, 
becauſe they deal in that which appertaineth not to their own urifcic- 
tion. And in the caſe of Worts and Chyſton, M. 12 Ja. the ſame thing 
was declared and adjudged in the court of king's bench. C. / 1027: 
Cro. Ja. 350. „ 3 3 a 
18. lt 
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19 If the defendant in a prohibition die; his executors may proceed Pan 


in the ſpiritual court, and the judges of that court out of Which the 
prohibition was granted, will alſo in ſuch caſe make a rule to the ſpiritual 
court to proceed : but the plaintiff may, it he pleaſech, have a new pro- 
hibition againſt the executors. a. c. 55. 

19. A prohibition takes off the colts aſſeſſed upon an appeal, where Cos. 
the cauſe is returned to the inferior court. This was adjudged, E. 7 Cha. 
in the caſe of Crompton and Waterford; where an appeal had been to the 
delegates, who overruled it, and ailefled coſts for the wrong appeal: And 
the court agreed with Richardion, that becauſe a prohibition ſtays all 
proceedings, the coſts were taken away; and added, that if the party 
was excommunicate, he thould be ablolved, Z7etl. 167. Lit. 265 
Giv/. 1029. 


By the ſtatute of the 8 & 9 V. c. 11. In ſuits upon probibilions, the 
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ſha!l become nonſuit, or ſuſſer a diſcontinuance, or a verdi fha'l- paſs again! 
him, the aefendant fhatl rececer his cls, and hade execution for the jams. 
. 

H. 4 6. Sir Henry Tloughton and Stertey. After judgment for the 
plaintiff in prohibition, the queſtion was, what coſts ought to be allowed; 
and whether they ſhould be computed from the firſt motion, or only 
from the declaration, was the doubt. Upon ſcarch, it was found to be 
the courſe of all the courts, to tax only from the time of declaring, ex- 
cept in two inſtances; the one in the caſe of Hads and Fack/on in the 
2 Ges; and the other in the caſe of Broum and Twrner : where they were 
allowed from the firſt motion. And of this opinion were all the judges. 
And all the officers were directed for the future to allow the coſts of the 
firſt motion. And afterwards, I. 12 Geo. between Swetram and Archer, 
it was ſtated in the ſame manner, and agreed to be the uniform practice 
ever ſince. And, E. 1 Geo. 2. between Sir Thomas Bury and Croſs, the 
ſame doubt- was raiſed by a new maſter; and the court ordered colts 
from the firſt motion. Str. 82. 

M. 10 G. 2. Middleton and Croft. The plaintiff in prohibition, having. 
prevailed in one point, altho' he failed in all the reſt, moved for coſts : 
and it was moved that they might be taxed from the time of the firil 
motion, according to ſeveral determinations. And this laſt was ac- 
quieſced in, if the court ſhould be of opinion for cofts. As to which, 
it was objected, that the point in which the plainti!” prevailed was not 
the git of the proceedings, but only a circumſtance; and that it would 
be very hard, that they who had prevailed upon the merits, ſhould pay coſts. 
But by the court, The words of the act are not to be got over, which 
ge coſts to the plaintiff if he obtains any judgment: and this matter 
Was under conſideration in the houſe of lords in Dr. Bentley's caſe, where 
the prohibition ſtood as to ſome articles, and there was a conſultation to; 
fc reſt: to be ſure it will be conſidered in the quantum, but we cannot 
deny coſts. Sr. 1062. 2 

Vor ,. | Ke: H 1346-23: 
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77. 14 C. 2. Cegge and Jones. Upon ſhewing cauſe againſt a prot 


Þition, the court mage the rule abi ſolute, with a direction that the pl aintif 
{hould declare in e He tendred a declaration, but the defer. 
dant refuſed it, and applied to Nay proceedings, as being willing to ſub. 
it, The other inſiſted he had a right to go on, and fo get the coſts of 
te motion, which he could not otherwiſe have. But the court ſtaved 


the proceedings without coſts; lay ing, the direction to declare was in 
favour of the defendant, who might waive it. Str. 1114. 

20. To conclude; Sir Simon Degge obſerveth, that prohibitions cf 
themſclves are excellent things, where they are uſed upon uſt, legal, a and 
true grounds; and have often avoided the uſurpations of the Popes and 
fpiritual courts. But by the corruption of theſe later times, they are 
grown very grievous to the clergy (in the recovering of their tithes ard 


other rights), being too often granted upon feigned and untrue ſuggel 


tions, witch it is impoſi ible the judges ſhould foreſce without the | Pr 


of prophecy. And (he adds) L think I may preſume to ſay, that where 
one was granted before queen Elizabech's time, there have been a hun- 
dred granted in this laſt age. And they are a very great delay and charge 
to the clergy ; and 1t were well (lays he) in my poor judgment, if the re- 
verend judges would think of ſome way to reſtrain them, or to make 
them pay well for cheir delay, by making the plaintiff enter into recog- 
nizance to Pay ſuch coſts as the court out of which they iſſue _ Id 
award, in caſe they ſhould not prove their ſuggeſtion in convenient tin 

or ſome ſuch other courle as they in their great wiſdom ſhall think uſt 


and meet. Deg. p. 2. c. 26. 


Note, Conlſultation is treated of under the title of that name. 


Proviſors. Sce Courts. 
Plalmody. Sec Publick worſhip. 
Publick Notary. Sce Notary Publick. 


Publick wozHip. 


I. Due attendance on the publick worſhip. 
II. Eftabliſhment of the book of common prayer. 
III. Orderly behaviour during the divine ſervice, 


IV. Performance of the divine ſervice, in the ſeveral parts 
ter 60. | 
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Publick Wozlytp, 251 
I. Due attendance on the publick worſhip. 


1 Can. 90. HE churchwardens or queſtmen of every pariſh, and Al! perſons 
two or three more diſcreet perſons to be choſen for tide- : all reſort to 

men or aſſiſtants, ſhall diligently lee that all the pariſmoners duly ictort“ Is. 

to their church upon all ſundays and holidays, and there continue the 

whole time of divine ſervice : and all ſuch as ſhall be found lack or neg- 

ligent in reſorting to the church (having no great or urgent cauſe of ab- 

ſence) they ſhall earneſtly call upon them; and after due monition (if 

they amend not) they ſhall preſent them to the ordinary of the place. 

2. By the 5 & 6 Ed. 6. c. 1. All perſons. ſhall diligently and faithfully On pain of 
(having no lawful or reaſonable excuſe to be abſent) endeavour themſelves to paniſiment by 
reſort to their pariſh church or chapel accuſtomed, or upen reaſonable let the cerfures ot 
thereof, to ſome uſual place where common prayer and ſuch ſervice of gde e 
ſpall be uſed in ſuch time of let, upon every ſunday and other days ordained 
and uſed to be kept as holidays; and then and there to alide crderly aud ſo- 
berly during the time of the common prayer,  preachings, er other ſervice of 
god : on pain of puniſhment by the cenſures of the church. 1. 2. 

And for the due execution hereof , the king's moſt excellent majeſty, the lords 
temporal, and all the commons in this preſent parliament aſſembled, do in god's 
name require and charge all the archbiſhops, biſhops, and other ordinaries, that 
they ſhall endeavour themſelves to the utmoſt of their kuewledges, that the due 
ena true execution thereof may be had throughout their dioceſes and charges, 


es they will anſwer before god for ſuch evils and plagues wherewith almighty 

gd may juſtly puniſh his people, for neglecting this goed and wholeſome law. 
9, 

. 4* 


no lawful or reaſonable excuſe to be abſent, endeatour thempetves to reſort ia 124 a ſundex. 
their pariſh church er chapel accuſtcmed, or upon reaſenalle let thereof, to 
Jome uſual place where common prayer and ſuch ſervice ef g fhall be uſed 
in ſuch time of let, upon every ſunday, and other days ordained and uſed 10 
be kept as holidays, and then and there to abide orderly and ſcherly, during the 
line of the common prayer, preaching, or eber ſervice cf ged there to be uſed 
aud miniſtred; on pain of puniſhment by the cenſures of the church, and als 
Upon pain that every perſon ſo offending Hall forfeit for every ſuch offence 12d, 
to be levied by the churchwwardens of the pariſh where. ſuch offence fait 6: 
done, 19 the uſe of the poor of the ſame periſh, of the goods and lands 9 


1 7 3 = 2 1 
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3. By the 1 El. c. 2. All perſons foall diligently and faithfully, having On pain of 


All perſons] Femes covert as well as others. Gb, 261. 

I'xcept diflenters qualified by the act of toleration, WG retort to ſome 
congregation of religious worthip allowed by that act. 1 /. c. 18, 
„ 

| But they who repair to no place of publick worſhip, are ſtill puniſh. 
able as before that act. And if the churchwardens ſhall happen to pre- 
ſent a perſon, who poſſibly may go to ſome other place; the proof thereot 
relts upon the perſon preſented, and the abſence from chuc 1 juſtifies the 
Piclentment, 07%. 904. i 
f K k 2 1 lavius 


* 


- — . ²˙ a ts at. end 8 


252 


Publick Worship. 


Having no lawful or reaſcnable excuſe] In the cafe of Elizabeth Desi 
an exception was taken to the indictment, becauſe theſe words were 
omitted, not having any lawful or reaſonable excuſe , but it was agreed hy 
, that theſe words are to come in on the other ſide, and need not be Put 
into the indictment. Gb/. 291. 


To their pariſh church] If one goes to a cuſtomary chapel within th. 
pariſh, it is a good excuſe ; but this mult be pleaded. Gibf. 292. 

It the plea in the ſpiritual court be, that this 1s not his pariſh church. 
and they reſuſe the plea, a prohibition will be granted; becauſc tha 
court cannot intermeddle with the precincts of pariſhes. Gib{. 292. 


Or upon reaſonable let thereof, to Some uſual place where commen provi; 
and ſuch ſervice of goa ſhall be uſed in ſuch time of let] By the commu 
law or practice of the church of England, no perſon can be duly dit 
charged from attending his own pariſh "church, or warranted in reſortino 
to another, unleſs he be firft duly licenſed by his ordinary, who is the 
proper judge of the reaſnaablenels of his requeſt, and grants him letters 
of licence under ſeal, to be exhibited (as there ſhall be occaſion) in proci 
of his diſcharge. Which licences are very common in our eccleſiaſtica 
records. Grbf. 291, | 


And there to abide orderly and ſoberly] It is not enough to come, unle!z 
ne allo abide z nor enough to abide when he is come, unleſs he come 5 
as to be preſent at the ſeveral parts of divine ſervice, and alſo remain there 
throughout orderly and ſoberly ; the clauſe being penned conjunctively 
and io the guilt 006 torferrure incurred by the violation of any ore 
branch. Gil. 2 

Among the e of Egbert, archbiſhop of York, one is, that 
whilſt the miniſter is officiating, it any perſon ſhall go out of the church 
he ſhall be excommunicated ; and thus is taken from a canon of the four 
council of Carthage. 676, 964. 


And all arch biſbops and biſhops, and er very of their chancellers, comme. 
des, archaeacens, and oiher ordinaries having any peculiar eccleſi eftice ul. 
01210, ſhall have peer to inquire hereaf in their viſitation, Had. „ di 
elſerphere within their quriſdiction at g other time and place, and to 16 
accu ations and informations of all and every the things abovementioned, 1 
eynmiitted or perpetrated within the limits of their juriſdiflions and to full 
the ſame by cdmonition, excommunication, ſequeſtration, or depriv: in, cn 
other cenſures and preceſs, in like form as heretofore hath been uſed in 
caſes by the queen's ecclefiaſtical laws, ſ. 23. 

Aud the juſtices of affize ſhall bave power to inquire o, hear and oy 
mine the fame, at the next offizes, and lo make proceſs for execution, 45 is 
ay do ageinſt any perſon being indicted before them of treſpaſs, or 16%; 
convitied ere, And every archl ifhop end biſhop may at his liberty 5 
pleaſure, juin and afſocate himſelf to the juſtices of affize, for the Imquiring (1 
rearing end determining the ſame. T. 15, 18, 19. : 

And all mayors bailiff's and other head efficers, of cities boroughs and WA 
corporate 40 <ebich juſtices of affize as 1400 commonly repair, Nan Bade P 
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t inquire of hear and determine the ſame yearly, within fifteen days after the 
feaſt of Lafter and St Michael the archangel ; in like manner and ferm as the 
juſtices of afſize may 40. I. 24. 

Alſo, by the 3 J. c. 4. F any ſulject of this realm ft all not repair every 
ſunday to ſome church chapel or uſual place appointed for common prayer, and 
there hear divine ſervice, according to the ſaid ſtatute of the 1 El. c. 2. it 
ſhall be lateful for one juſtice of the peace, on proof to him made by confeſſ.cn 

| or oath of <witneſs, to call the party before him; and if he ſhall not make a 
= ſufficient excuſe and due proof thereof io the ſatisfatiion of ſuch juſtice, he ſal: 
of give warrant lo the churchwarden of the pariſh here the par ſl all arve!!, 
to levy 12d for every ſuch default by diſtreſs and ſale; and in default ct 
diſtreſs, ſhall commit him to priſon till payment be made: which fei 
ſhall be to the uſe of the poor of the pariſh where the offender ſhall be refiden; 
at the time of the offence committed. Provided, that no man be impeach'd 
upon this clauſe, except he be called in queſtion for his faid default, within 
one month next after the default made: And that no man being puniſhed ac- 
i cording to this branch, ſhall for the ſame offence be pumſhed by the forfeiture 
'F of 12d. on the ſtatute of the firſt of Elizabeth. ſ. 27, 28, 29. 

| And provided, that whatſoever perſons ſhall fer their offences firſt receive 
puniſhment of the ordinary, having a teſtimonial thereof under the ordinary“ 
| ſeal, ſhall not for the ſame offence eftſoons be convicted before the juſtices , ana 
likewiſe receiving for the ſaid offence puniſhment firſt by the juſtices, ſhall no! 
| for the ſame offence eftſoons receive puniſhment of the ordinary, 1 El. c. 2. 

24. 
"| 4. By the 23 El. c. 1. f. 5. Every perſon above the age of ſixteen years, 

Fo wwich ſhall not repair to ſome church chapel or uſual place of common prayer, 
but forbear the ſame contrary to the 1 El. c. 2. and be thereof lawfully won- 
victed, ſhall forfeit to the queen 201 a month. 

And there are many regulations concerning the ſame, by that, and by 
ſeveral ſubſequent ſtatutes z which being chiefly intended againſt popith 
= recuſants, are more properly treated of under the title Dopery. Ar: 
"2 by the toleration act, the ſame ſhall not extend to qualified proteſtant dis. 
"F  {enters: but no papiſt, or popiſh recuſant, ſhall have any benefit by th 
'F laid act of toleration. 
of And by the 23 El. c. 1. Every perſon which uſually en the ſunday 


ſhall have in his houſe divine ſervice which is eftabliſhed by the law ot 


/ this realm, and be thereat himſelf uſually or moſt commonly preſent, and 
ſhall not obſtinately refuſe to come to church ; and ſhall alſo four times in 
the year at leaſt be preſent at the divine ſervice in the church of the p3- 
r1/h where he ſhall be reſident, or in ſome other common church or chapel 
"| of eaſe, ſhall not incur the ſaid penalty of 201 a month for not repairing 
vo to church. ſ. 12. 

5. No recuſant conic? ſhall pratftiſe law er pryſice, 


relieve, keep, or harbour in his boufe any ſercant, fojourner, of ffronvr, des 
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On pain of 


* 
201 a mon. 
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ſpall not repair to church, but ſhall forbear for a month together, not having 
reaſonable xc cuſe » hall forfeit 101 for every month he ſhall continue in his hoi. 
fuch p. r/o! jo forbearing : And the juſtices of the peace in their ſeſſions may 
pear and determme the fame. 1. 32, 335 3 36. 

But by the 1 J. c. 4. A recuſant conforming himſelf fall be diſchorg, 
of 5 penalties, cobich ne might otherwiſe ſuſtain by reaſon of his recuſunc 


1 7 
1 60 


II. Eftabliſhment of the book of common prayer. 


t. Ard. 20. The church hath power to decree rites or ceremonies, that 
are not contrary to gou's word. 

Art. 34. It is not neceſſary that traditions and ceremonies be in all 
places one, or utterly like; for at all times they have been divers, and 
may be changed according to the diverſity of countries, times, and mens 
manners: ſo that nothing be ordained againſt god's word. Whoſoever 
thro' his private judgment, willingly and purpoſely, doth openly break 

the traditions and ceremonies of the church, which be not repugnant to 
the word of god, and be ordained and approved by common authority 
ought to. be Tebuked openly (that other may fear to do the like), as % 
that offendeth againſt the common order of the church, and hurteth the 
authority of the magiſtrate, and woundeth the conſciences of weak bre- 
thren. Every particular or national church, hath authority to ordain, 
Lange, and aboliſh ceremonies or rites of the church, ordained only b. 
man's authority; ſo that all things be done to edifying. 

Can. 6. Whoever ſhall affirm, that the rites and ceremonies of the 
church of England by law eſtabliſhed, are wicked, antichriſtian, or ſuper- 
bitious; or fuch as, being coca by lawful authority, men who are 
zealouſly and godly affected may not with any good conſcience approve 
them, uſe them, or as occaſion requireth ſubſcribe unto them: let him be 
excommunicated ipſo facto, and not reſtored until he repent, and puv- 
I:ckiy revoke ſuch his wicked errors. 

2. In the more ny ages of the church, every biſhop had a power to 
torm a liturgy for his own \ dioceſe ; and if he kept to the analogy of faith 
and ctr, ne, all circ TEE were left to his own diſcretion. After- 
wards the practice was, for the whole province to follow the ſervice of the 
metropolitan church; which alſo. became the general rule of the church: 
And this Lindwo: 0 acknowledgeth to be the common law of the church; 
and intimates, that the uſe of ſeveral fervices in the ſame province (as 
was here in England) was not to be warranted but by long cultom: 
Crib}. 259. 

The latin ſervices, as they had been uſed in E ngland before, continued 
in all king Henry the eighth's reign, without any alteration; fave fone. 
raſures of collects for the pope, and of the office of Thomas B ecket an 
of ſome other ſaints, r bole days were by the king's injunctions No more 
to be obterved : but thoſe raſures or deletions were fo few, that the "ok | 
mais becks, breviaries, and other ritua's, did {lull ſerve without new im 
preihons. Gibf, 259, 
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3. In the ſecond year of king Edward the ſixth, a liturgy was eſta- = 
bliſhed by the ſtatute of the 2 & 3 Ed. 6. c. 1. as followeth : 

I here of long time there hath been had in this realm of England end in 
Wales, divers forms of common prayer, commonly called the ſervice of the 
church, that is to ſay, the uſe of Sarum, of York, of Bangor, and of Lincoln; 
and beſides the ſame, now of late much more divers and ſundry forms and 
faſhions have been uſed in the cathedral and pariſh churches of England and 


Wales, as well concerning the mattens or morning prayer, and the evenſcn9, 
as alſo concerning the holy communion commonly called the maſs, with divers and 


ly 
# * 
ſundry rites and ceremonies concerning the ſame, and in the edminiſirelien of 
other ſacraments of the church; and albeit the king, by the advice of tis coun- 
cil, hath heretofore divers times afſayed ts flav innovations or new rites con- 
cerning the premiſſes, yet the ſame hath not had ſuch good ſuccels os Lis hiot- 
neſs required in that behalf , whereupon his highaeſs being pleaſed to bear with 
the frailly and weakneſs of his ſubjefs in that behalf, of his great clemency 
hath not only been content lo abſtain from puniſhment of thoſe that bade & 
fendea in that behalf, but alſo to the intent a uniform quiet and godly order 
foould be had concerning the premiſſes, hath appointed the archbiſh«p of C 


Cin 
terbury and certain other of the moſt learned and difcreet biſt ehe and ed 
learned men of this realm, having reſpec! to Ihe moje fencere and Pure chriftien 


religion taught by the ſcripture, as to the uſages in the primitive bur, 10 
draw and make one convenient and meet order rite and faſvion of common ond 
cen prayer and adminiſtration of the ſacraments to be had and uled in bis 
majeſty's realm of England and in Wales; the clic, by the aid of the holy 
ghoſt, with one uniform agreement is of them concluded, ſet forth, and delivered 
in 2 book, intitled, The book of common prayer and adminiſtration of the 
lacrament and other rites and ceremonies of the church, after the uſe of 


the church of England: Wherefore the lords ſpiritual and temporal and ide 


commons in this preſent parliament aſſembled, conſidering as well the met godly 
travel of the king's highneſs herein, as the godly prayers orders rites and ere- 
mones in the ſaid book mentioned, and the conſiderations of altering thc 


things hich be altered, and retaining theſe things which be retoined in the 
ſaid bock, and alſo the 


honour of god, and great gquietneſs which by the grac. 
of god ſhall enſue upon the one aud uniform rile ond order in fuch common 
prayer and rites and external ceremonies to be uſed throughout England aud 
Wales, do give to his highneſs moſt hearty and lowly thanks for the ſame, ana 
bunbly pray that it may be enafted by his majeſty with the ailent of the lord: 
and commons in parliament aſſembled, That al! and fingnlar miniſters in any 
calhedr al or pariſh church, or other place within this realm, ſhall be bound. 
* ſay and uſe the mattens,  even/ong, celebration of the lord's ſupper comm 
called the maſs, and adminiſtration of each the ſacraments, and all their com- 
mon and open prayer, in ſuch order and form as is mentioned in the ſame book, 
end none other, or otherwiſe, 

O00 by the ſame act divers regulations were made, to eſtabliſm the 
ek EL, AC are yet 11 force, not For the eſtabliſhment of that 
128 2 for the eſtabliſhment of the preſent book of common prayer 
om by the act of uniformity of the 13 & 14 C. 2. and which there- 
ore remain to be inſerted in their due courſe. For, that I may obſerve 
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it once for all; the regulations made by the ſeveral acts of uniformity f 
the eſtabli ming of the leveral reſpective liturgies, are all brought over an 
inforced by the laſt act of uniformity for the eſtabliſning of the prese 
hook of common prayer, by this clauſe following, viz. 

The ſeveral good laws and ſtatutes of this realm, which have been former 
made, and are now in force, for the uniformity of pr 1 and adminiſtration if 
the ſacraments, ſmall ſtand in full force and ſtrength to all intents and put. 
poſes whatjoever, for the eſtabliſhing and confirming of the ſaid book herein te. 
fore mentioned to be joined and annexed to this act, and ſhall be applied proc: 
tiſed and put in ure for the puniſhing of all Hences contrary to the ſaid lays, 
with relation to the book aforeſaid, and no other. 13 & 14 C4: ci 24. 


And by the 3 & 4 Ed. 6. c. 10. All books called antiphoners, miſſ:!: 
grailes, procęſſionuls, manuals, legends, pies, portuaſſes, primers in latin aii 
engliſh, couchers, journals, orainals, or other books or Writings whalſcrca 
}, e uſed for the ſervice of the church, written or printed in the en 

* latin tongue, other than ſuch as ſhall be ſet forth by the king's gh, 
2 2 be clearly and utterly abolfſbed, extinguiſhed and forbidden for ever d“, 
wed or kept in this realm or elſewhere in any the king's dominions. 1. 1. 

Aud if any perſon or perſons, bodies politick or corporate, that ſhall lat, 
'n his or their «uſtody any the books or writings of the ſorts aforeſaid, and d 
not before the laſt day of June next enſuing deliver or cauſe to be delivered «i 
wal. -very the ſame books to the mayor bailiff conſtable or churchwardens f 

wn co ere fuch books then ſhall be, to be by them delivered over openly ci 
125 months next following after the ſaid delivery, to the archbiſhop bit 
chancellor or commiſſary of the ſame dioceſe, to the intent that they cauſe Ibis 
*mmediately after either to be openly burned, or otherwiſe defaced and 2 All! 
ſhall for every ſuch book or books willingly retained in his hands er cuſs 
and not delivered as aforeſaid after the ſaid laſt day of June, and be thei 
lawfully convitt, forfeit to the king for the firſt offence 20 ſb, and fer l. 
ſecond offence 41, and for the third offence ſhall ſuffer impriſonment a! the 
kinp's will; . 2. 
| Note, the ſenſe of the foregoing paragraph 1 is evident enough; but 
it is a little ungrammatically exprelied. | 

And if any NAYGHS bailiffs conſtables or others, do not within three Wn" 
after receipt of the ſaine buoks, Aver or cauſe to be delivered fuch b Rs [609 
them received, to the archbiſhop biſhop chancellor or commiſſaries of ther c. 
gceſe; and if” the ſcid archbiſhop biſheps chancellor or commiſſaries de l, 
within forty days after oh receipt of ſuch books, burn deface and dei,“ 
cor;fe to be bur ned defaced or deflrozed the ſame books, and every ef them: 
they and every of tym 75 offending ſhall forfeit to the king, being theres 
lawfully conti, 40l. The one 200. F all which forfeitures ſhall be t1 x; 
of be kr; 1 $ ſubjects 1 wat will Jae for the fame 71 any of tbe king's cows 
record. l. 3. 

Aud os well jrſfices of affize in their circuits, as juſtices of the peace 

2e limits of their 1mmumifſion in the general ſeſſions, ſhall have Arte to . 


qutre of, bear, aud deter mine the ſame z in ſuch form as they may de in cit 
Lich like cajes; I. 
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Previded, that any perſon may uſe keep and pave any primers in the engliſb 
ir latin tongue, ſet forth by king Henry the eighth; Jo that the ſenlences of 
invocation or prayer to ſaints in the ſam? primers oe blotted, or ciearly put 
out of the ſame. 1. 6. | 

4. Thus ſtood the liturgy until the zth year of King Edward the ſixth. Ag of unifor- 
But becauſe ſome things were contained in that liturgy, which ſhewed a mity of the 
compliance with the ſuperſtition of thoſe times, and tome exceptions were 5 Ed. 0. 
taken to it by ſome learned men at home, and by Calvin abroad, there- 
fore it was reviewed, in which Martin Bucer was conſulted, and tome al- 
terations were made in it, which conliſted in adding the general confeſſion 
and abſolution; and the communion to begin wich the ten command— 
ments. The uſe of oil in confirmation and extreme unction were left 
oat, and alſo prayers for fouls departed, and what tended to a belief of 
Chriſt's real preſence in the euchariſt, And this liturgy ſo reformed was 
eſtabliſhed by the act of the 5 Ed. 6. as followeth : ——— Becauſe there 
bath riſen in the uſe and exerciſe of the common ſervice in the church hereto- 
fore ſet forth, divers doubts for the faſhion and manner of the miniſtration of 
the jame, rather by the curioſity of the miniſter and nuſtakers, than of any 
„ other worthy cauſe; therefore as well for the more plain aud nanifeſt explana- 
tion thereof, as for the more perfection of the ſaid order or common ſervice, 
the king with the aſſent cf the lords and commons in parliament aſſembled, hath 
| cauſed the aforeſaid order of commen ſervice, intitled, the book of common 
.F prayer, to be faithfully and godly peruſed explained and made fully perfect, 
1 end hath annexed and jcined it ſo explained and perfected to this ſtatutè: add- 
| ing alſe, a form and manner of moking and conſecrating of archbiſhops biſhops 
= : Prieſts and deacons, to be like force authority and value, as the fame like fore- 
ſaid book intitled the bock of common prayer was befere ; and with ihe ſame 
clauſes of proviſions and exceptions to all intents and purpoſes as by the att of 
the 2 & 3 Ed. 6. c. 1. was limited and expreſſed for the uniformity of ſervice 
and adminiſtration of the ſecraments throughout the-realin, uten juch ſeveral 
pams as in the ſaid act is expreſſed. Aud the ſaid former af to ftand in full 
force and ſtrength to all intents and conſtructions, and to be applied pratiiſed 
end put in ure to and for the eſtabliſhing of the book of common prayer new 
explained and hereunto annexed, and clſo the ſoid form of making erchbiſheps 
biſhops prieſts and deacons hercunto annexed, as it was for the fermer book, 
5 & 6 Ed. 6. c. 1. ſ. 5. 

This liturgy was aboliſhed by queen Mary ; who having called in and 
deſtroyed the aforeſaid raſed books of king Henry the eighth, requitec 
all pariſhes to furniſh themſelves with new compleat books, and enacted 
that the ſervice ſhould ſtand as it was moſt commonly uſed in the tail 
year of the reign of the ſaid king Henry the eighth. Gil. 259. 

And for a month and more after queen Mary's death, the icrvice con 
ned as before, nothing being torbidden but the elevation; but on the 
27th day of December following, queen Elizabeth ſet forth a proclama. 
tion, to Charge and command all manner of her ſubjects, as well thoutc 
A called to the miniſtry of the church, as all others, that they do 
* to preach. or teach, or to give audience to any manner of doc- 
mine or preaching, other than to the goſpels and epiſtles, commonly 
Vor. II. 1. called 
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called the gofpel and epiſtle of the day; and to the ten commandmene 
in the vulgar tongue, without expoſition or addition of any manner of 
ſenic or meaning to be applied or added; or to uſe any other manner 
ot publick prayer rite or ceremony in the church, but that which is 
aiready uled, and by law received, or the common litany uſed at this 
preſent in her majeſty's own chapel, and the lord's prayer and the creed 
in engliſh; until conſultation may be had by parliament, by her mais 
ity and her three eltates of this realm, tor the better conciliation and 
accord of ſuch caules, as at this preſent are moved in matters and ce- 
. of religion. Cib/, 207, 268, 

5. After which, in the firſt year of the fame queen, a liturgy was cfia- 
blind by act of Parliame nt of the 1 El. c. 2. in this wiſe: i 
enatted, by the queen's highne/s, with the aſſent of the lords and commons i 
this preſent parliament aſſembled, that all miniſters in any cathedral or paris 
church or other place, fha't be bounden to ſay and uſe the mattens, Even/ong, 
celebration of the lord's ſupper, end adminiſtration of each of the facramen. | 
and all the common and open prayer, in ſuch order and form as is mentioned , 
the book authorized 2 parliament in the 5 & 6 Ed. 6. with one atteraticn t 
addition of certain leſſens to be uſed cn every ſunday in the year, and the Foot 
of the litany altered and cerretted, and two ſentences only added in the delivi) 
of the ſacrament to the communicants, and none other or otherwiſe. And 


+ > +4 


there was a proviſo, tat ſucb ornoments of the church, and of the miniſter: 
thereef, ſhall be retained and uſed, as was in this chur h of England by auths- 
rity of parliament in the fecond year of the reign of king Edward the fixth, 
unlil otber order fall [/ be talen therein by the authority of the queen's maœjoſh), 
20e the addict of her commiſſioners appointed and authorized under the great 
ſeal of England for cauſes eccleſiaſtical, or of the metropolitan of this realm. 


Gf the lords and con e It was not ſaid lords ſpiritual, in this 0! 


either of the former acts; becauſe all the biſhops preſent diſſen ted, 
(; 22 268. 


The fcrin of the litany altered and correfled] By the omiſſion of tie 
glauſe, from the tyranny of the biſhop of Rome and all bis deteftable enorm 
es; which had been in the 2d and in the 5th of Ed. 6. Gif. 268. 


Two ſentences only added in the delivery of the ſacraments] Of the tuo 
forms now uſed at the delivering of the bread and wine, the firſt part of 
dach (to the word {fe incluſive) was in the book of the iccond year 0! 
King E Edward the ſixth, but not the ſecond part; but in the bock of a 
25 year, was the ſecond part without the firſt : and the alteracion made 

virtue of this act, was the inſerting of both as they now ſtand. Gibj 
5 \ 


Order ſhall be taken by authority of the queen's : majeſty, with the ddt. 
of ber commiſ woners| Iwo years afterwards, by virtue of this clauſe, 0 

queen iftued her commiſſion to the archbiſhop and three others to perule 
the order of the leſſons throughout the whole year, and to cauſe ſome 
new calendars to be imprinted ; which were finiſhed and ſent to the icve- 
ral bithops to fee them obſerved in their dioceſes in the month of Febru?- 
ry 1560. Gif. 208. 1 
| | [1 
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By Can. 36. of the canons in 160 33 No perſon ſhall be recerved into the 
miniſtry, nor admitted to any eccleſiaſtical living, nor ſuffered to preach, to ca- 
techize, or be a leflurer or reader of divinity in any place; except he ſhall 
firſt ſubſcribe (amonglt others) 7o this article foll;zving ; That the book ot 
common prayer, and of ordering of biſhops prieſts and deacons, con- 
taineth in it nothing contrary to the word of god, and that it may be 
luwfully uſed, and that he himſelf will uſe the form in the ſaid book pre- 
{cribed, in publick prayer and adminiſtration of the ſacraments, “and 
« none other.” 


And by Cen. 56. of the fame canons ; Every miniſter, being poſſeſſed of 


a benefice that hath cure and charge of ſouls, althe* he chiefly attend to 
reaching, and hath a curate under him to execute the other duties which ore 
to be performed for him in the church, aud likewiſe every other flipendiory 
preacher that readeth any lecture, or calechigetb, or preacheth in any church 
er chapel, ſhall twice at the leaſt every year read himſelf the divine ſervice up- 
on-two ſeveral. ſundays publickly and at the uſug! tiyies, both in the ferenoon 
and afterncen in the church which he jo poſſeſſeib, cr where he readeth cate- 
chizeth or preacheth as is aforeſaid, and ſhall likewiſe as often in every year 
adminiſter the ſacraments of baptiſm (if there be any to be baptized), and of 
the lord*s ſupper, in ſuch manner and form, and with the obſervation of ail 
ſuch rites and ceremonies as are preſcribed by the book of common prayer in 
that behalf : which if be do not accordingly perform, then ſhall he that is poſ- 
ſelſed of a benefice (as before) be ſuſpended; and he that is but a reader 
preacher or catechizer, be removed from his place by the biſhop of the disceſe; 
until be or they ſhall ſubmit tbemſelves to perform all the ſuid duties, in ſuch 
manner and fort as before is preſcribed. : 


After the paſſing of theſe canons, king James in the firſt year of his 
reign, by virtue of the aforeſaid proviſo in the 1 E/. c. 2. upon the con 
ference held before the king himſelf at Hampton court, gave directions 
to the archbiſhop and other high commiſſioners, to review the common 
prayer book; and they did make ſeveral material alterations and inlarge— 
ments of it, as in the office of private baptiſm, and in {everal rubrick: 
and other paſſages, and added five or fix new prayers and thanlzſtivings, 
and all that part of the catechiſm which contains the doctrine of the Ja 
craments. And yet the powers ſpecified in that] ©, It 
tend to the queen's heirs and ſucceſſors, but to be only lodged perſonally 
n the queen; yet the book of common prayer ſo altered food in force 
nom the firſt year of king James, to the fourtecnth of 
cond, Watlſ. c. 31. 

And 1t is to be obſerved, that the liturgy of the 13 & 14 C. 2. is not 
Were lame with that which the aforeſaid canons do refer to; to that fo tar 
forth the ſaid canons as to this matter are not now in force. 

0. In the preface to the book of common prayer, concerning the | 
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Vice. of the church (which was alſo nearly the ſame in the 2d and in the mity 
5th of Id. 6 +) dere was never auy thing oy the wit ef man ſo well“ 


po 5 5 5 5 

dediſed, or ſo fare eſtabliſiuu, woirh in continuance of time hath not been cor. 

rupted ; as, atuong eth:r this, % may plain!y appear by lhe common prayers 
/ ; 
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ne cl ietab, cogumonly called divine ſervice. The firſt original and gry} 
rwhererf, if a man would ſearch out by the ancient fathers, be ſhall find th 
the alte was not ordained but of a good purpoſe, aud for a great advance. 
en of godlineſs. For they ſo ordered the matter, that all the whole 6:4, 
{or the greateſt part thereof) ſhould be read over once every year; iteniin; 
thereby, that the clergy, and eſpecially ſuch as were miniſters in the congregs- 
tien, ſhould by often reading and meditation in ged's wora, be ſtirred up 1 
godliueſs themſelves, an he more able to exhort others by wholeſome dotirin; 
ad to confute them that were adverſaries to the truth, and further, that . 
Hel ple, by daily bearing of holy ſcripture read in the church, might continuc!y 
profit more and more in the knowledge of god, and be the more in amed uit} 
the love of his true religion. 

But theſe many years paſſed, this godly and decent order of the ancient f4. 
thers hath been ſo altered. broken and neglected, by planting-m uncertain ſtorie 
and tzgends, with multitude of reſponds, verſes, vain repetitions, commentra- 
tions, and fynedals, that commonly, <when any beck of the bible was begun, 
after three or four chapters were read out, all the reſt were unread. And in 
ihis fort the book of Iſaiah was begun in advent, and the book of Geneſis in 

 ſeptuageſimaz but they were only begun, and never read through , after lit: 
fort were other books of holy ſcripture uſed. And moreover, whereas St Paul 
would have ſuch language ſpoken to the people in the church, as they might 
underſtand and have profit by hearing the ſame ;, the ſervice in this church i 
England theſe many yeers hath been read in latin to the people, which ihe) 
wnderjtand net; ſo that they have heard with their ears only, and their heart 
ſpirit and mind have not been edified thereby. And furthermore, notwithjtanc- 
ing that the ancient fathers bade divided the pſalms into ſeven portion, 
whereof every one was called a nodturn; now of late time, a few of 1heil 
have been daily ſaid, and the reſt utterly omitted Moreover, the number i. 
hardneſs of the rules called the pie, and the manifold changings of the ſerv, 
2s the cauſe that to turn to the book only was ſo hard and intricate a malle, 


W; 
that many times there was more buſineſs to find uut what foould be read, thai 

to read is when it was found out, | 
Theſe incenveriences therefore eonfigered, here is ſet forth fuch an ran, 
were the ſame may be regreſſed. And for a readineſs in this matter, tr! 
is drawn out d kalendar for that purpoſe, which is plain ana eaſy to le un 
derſtced,, whereof (ſo much as may be) the reading of holy ſcripture is j0 j4 
forth, that all things ſhall be done in order, without breating one piece fru, 
another. For this cauſe be cut off anthems, reſponds, invitatories, and ſuc 
like things, as did break the continual courſe of the reading of the ſcripture. 
Yet becanſe there is no remedy, but that of neceſſity there muſt be font 
rules; therefore certain rules are bere ſet forth: which as they are few i 
number, ſo they are plain and eaſy to be underſtood. So that here Yi! 
have an order for prayer, and for the reading of the holy ſcripturt, 
much agreeable ta the mind and purpoſe of the old fathers, and oa gre 
deal more profitable and commodious, than that which of late was 1e 
It is more projutable, beceuſe here are left cut many things, whereof falt 
are untrue, ſome uncertain, ſome vain and ſuperſtitious, and nothing is (, 
duined ro be read but the very pure word of god, the holy ſcriptures, or nn 
bi 
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which is agreeable to the ſame; and that in ſuch a langacge and orcer, as 5 
moſt eaſy and plain for the underſtanding both of the readers and bearers. I. 
is olſo more commodious, both for the ſhortneſs thereof, and for the plainneſs of 
the order, and for that the rules be fete and eaſy. 

And foraſmuch as nothing can be ſo plainly jet forth, but doubts may ariſe 
in the uſe and practice of the ſame , to appeaſe a ſuch arverſity (if any ariſe) 
and for the reſolution of all doubts, concerning the manner pow to unaerſtand 
5 and execute the things contained in this book ;, the parties that ſo doubt, or 
diverſcly take any thing, ſhall alway reſort to the biſhop of the dioceſe, who by 
his diſcretion ſhal! take order for the quieting and appeaſing of the ſame /0 
that the ſame order be not contrary to any thing contained in this book, And 
if the biſhop of the dioceſe be in doubt, he may ſeud for the reſolution NMercaf 
to the archbiſhop. | EP 

And altho it be appointed, that all things ſhall be read and ſung in tte 
church in the engliſh tongue, to the end that the congregation may be thereby 
edified; yet it is not meant, but that when men ſay morning and evening 
prayer privately, they may ſay the ſame in any language that they thenijerues 
do underſtand. 


Stories and legends] That is, concerning the lives of the ſaints ; of whom 
there being ſuch a number in the church of Rome, few days are tree from 
the ſtories and legends they relate of them. G75/. 263. 


Reſponds] A ſhort anthem ſung, after reading three or four verſes of a 
chapter; after which, the chapter proceeds. Id. | 


Commemorations] The ſervice of a leſſer holiday falling in with a 


greater. Ia. 


Sucdals] Conſtitutions made in provincial or dioceſan ſynods, and 
publiſhed in the pariſh churches. Id. 


Nocturn] So called from the ancient chriſtians riſing in the Night to 
perform them. Id. | 


P:e] A table to find out the ſervice belonging to each day; which 


8 very difficult, by the coincidence of many offices on the ſame 
ay. 1d. | | 


Irvitaterics) Some text of ſcripture, adapted and choſen for the occa- 
hon ot the day, and uſed before the vente; which alſo it ſelf is called the 
nvitatory plalm. Id. 


In the engliſh tongue] By Art. 24. It is a thing plainly repugnant to 
the word of god, and the cuitom of the primitive church, to have pub- 
et prayer in the church, or to miniſter the ſacraments, in a tongue not 
underitanded of the people. 

And by the 2 & 3 Ed. 6. c. 1. it is provided, that it ſhall be lawful to 
any man that underitandetch the greek, latin, and hebrew tongue, or other 
ſtrange tongue, to ſay and have the prayers of mattens and cvenſong in 


lat! 8 Roa, Be f. f | 
latin or any ſuch other tongue, ſay ing the ſame privately, as they do un- 


der ſtand: 7 Bf 


And 
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And Cor the encouragement of learning in the tongues, in the unive:; 
ties of Cambrie dge and Oxford; to uſe and exerciſe in their Common an 
open prayer in their chapels (being no pariſh churches) or other pl: 
prayer, the mattens, evenſong, Ictany, and all other prayers on Ia 
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communion commonly called the mals excepted) cen in the ſai; 
book, in greek, latin, or hebrew. /. 6. 

And by the 13 & 14 C. 2. c. 4. it is provided, that it all be uff 
o uſe the morning and evening prayer, and all other Prayers and ſervice 
pre ſcribed in and by the ſaid book, | in the chapels or other publick phe 
of the reſpective colleges and halls in both the univerſities, in the collcg; : 
of W. eſtrminſter W incheſter and Eaton, and in the convocations of ih 
ergies of either province, in latin. /. 18. 

And by the lame {tatute, the biſhops of Hereford, St David's, 87 
Bangor, and Landaff, and their ſucceſſors, ſhall take order that th. © {a 
hook be tranflated into the britiſh or welſh tongue, to be uſed in Walz, 

4 the welth N is commonly uſed; and at the ſame tim? 1 
ng2lith As DK ſhail be had there likewiſe, that ſuch as underſtand rhe [; 
may have recourte thereunto, and ſuch as do not underſtand the 155 
may by bs rring both tongues together the ſooner attain to the knoy 

edge Of tlie englith tongue. /. 27. 
And by the 3 El. c. 28. The bimops are in like manner required ti 
caule the old ond new teſtament to be tranſlated into welſh, and to hav 
one engliſh and one welſh copy in every ſuch reſpective place. 


oF the 13 & 14 C. 2. c. 4. (which is the laſt act of 1 it b 

nacted as follows: JJ 73 by the neglect of miniſters in uſing the order 1. 
common prayer, during the time of the late troubles, great miſch refs and! 
conveniences have ariſen; for the prevention thereof in time to come, and [i 
ſettling the peace of the church, the king (according to his declaration 6 t:" 
five and twentieth of Ottober 1660) granted his commiſſion under the. grea! 
feal, to jeveral biſhops and other divines, ts review the buck of common pic, 
and to prepare ſuch alterations an additions as they thought fit to offer : = 
afterwar 71 the convocations of b the Provinces being by his m1 270 Cai 
and aſſembled, lis majefly bath been pleaſed to authorize and require 1 y 
dents of the ſaid convecation, aud other the biſhops and clergy of the fait, l. 
review the ſaid hoch of common prayer, and the book of ihe ferm and mann 
of the making end cc ſecreting of Lage- Prieſts and Aeacens : ; and tho! uli 
mature conſideration, they ſhtuld mate ſuch additions and alteraticns in! 


ſaid books FC pd 4 weh 


lv. os to them ſhould ſeem meet and convenient, 27775 
exhibit an iu, {te Jame to his majeſty in writing, fer Dis furtt 

eace or confirmation : fence wieh time, they the faid prefidents Far EH 
clergy of both P. "ones have accordingly pine the lat a 1 0 TH, 

mage ſome alleralicns to the fame r ebich they think fit to be inſerted, 6 
cli, prayers to the ſaid book of common prayer to be uſed upon. p 2 
emergent celle, 1s; and have exhibited and prefentes the ſame unto h. 


in coriling in one 05%, iulilled, Ihe book of common prayer 5 Mit 


hom en 
niſtration of the ſacra amenks 2 and other rites and ceremonies of the church. 


accordipg to the uſe of the church of England, together with the pate 
1 65 
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4 K uns of David pointed as they are to be ſung or ſaid in churches, and 

» form and manner of making ordainit.g and confecrating of biſhops 
prieſts : and deacons: AU which his majeſty heviis duly £0; o/eder? , kat: 
ul, v approved and allowed the ſame, and ec nded to this preſent Pat lic 
ment, that the ſaid books of common prayer ana of the form of ordination det 
conſecration of biſhops prieſts and deacons, with the alteroticas end a Nile. 
wh; we have been ſo made and preſented to his majeſty by the ſaid convece 

7 


„ be the book wwhich ſhall be appointed to be ue by all that officiale in. 


each Aral and collegiate churches and chapels, and in 55 CH fel of 


colleges and halls in bs th the unverſities and the colleges of Eaton age IV in 

er, and in all pariſh churches and chapels throughout the kingdom, ant by 
all that make or co. 10 Crate biſhups Pi weft LY Azar "16 731 any of 1 tho fad 1 
under ſuch ſancfions end penalties as the houſes of parliament ſhall think fit: 
1. 


Noto in regard that nothing conduceth more to the ſetiling of the peace 7 2 


the nation, nor to the honour of cur religion and the propagatioi: they 


than an univerſal agreement in the publick worſhip of god; and to the tint 
that every perſon within this realm may certainly kaow the rule to which he 75 
to conform, in pubi ck worſhip and admiuiſtration of ſacraments and bil er 
rites and ceremonies of the church of Hngl. nd, and the manner hw and u 

whom biſhops prieſts and deacons are and ought to be made ordained and cnſe. 
rated be it enatted by the king”s moſt excellent majeſty, by the advice and con- 

ſent of 1he lords ſpiritual and temporal and of the commons in {ts preſent 
partiament aſſembled, That all and fingular miniſiers in any catheore!, colle- 
$/ate, or pariſh church or chapel, or other place of publick eee Pall be 
hund to ſay and uſe the morning prayer, evening praver, celebration end ad- 
miniſtration of both the ſacraments, and all other the pubs 1 and CONMER 
prayer, in ſuch order and form as is mentiened in the Jaid bock, intitled as 
aforeſaid, and annexed and joined to this preſent act; and that the rains 
and evening prayers therein contained, ſhall upon every "far ds Hax, and un. al 
other days 67 occaſions, and at the the times therein epprinted, be cen and 
5 /emnly read by all and every miniſter or curate, in every church chapel or other 
place of publick 901 Hip as aforeſaid. ſ. 2. 


Granted bis commiſſion under the great ſeal] Which bore date Mar. 2 5. 
10661, and was directed to twelve biſhons ani rwelve mrefbyterian divincs, 


with nine aſſiſtanrs on each ſide, to ſupply the places of the principals. 


when they ſhould be occalionaliy abſent. In virtue © CE winch commiſſion, 


the commiſſioners met frequently at the Savoy, and diſputations Were 
elch, but nothing concluded. Gib. 275. 
c. 33. All comman- 


Or ober place of publick worſhip] By th E242 2 88 2 
de: Captains, and officers at ſea, ſhall cauſe the publick worſuip of al- 
mighty god, according to the liturgy cf the church of England, to be 
mcd in their reſpective {Þ1 ips; and 1 and preachings by the. 
a! d hapla 13 ſhall be performed d di ligentiy APE >. 
And by the rubrick before the Aervice a 1 2: The mo ning and evening 


. ce to be uſed daily at fea, ſhall be the ſame which is appointed in the 
book of common prayer. 
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In ſuch order and form as is mentioned in the ſaid book | Provided, that in 
all thoſe prayers, litanies, and collects, which do any way relate to the 
king, queen, or royal progeny ; the names be altered and changed fron 
time to time, and fitted to the preſent occaſion, according to the direction 
of lawful authority. 13 & 14C. 2. c. 4. / 25. That is, (according to 
practice,) of the king or queen in council. G79}. 280. 

7. By the 1 El. c. 2. The book of common prayer ſhall be provided 
at the charges of the pariſhioners of every parith and cathedral church 
{. 19. 

This was intended of the book of common prayer, as then eſtabliſhe 
by that act, 


By Can. 80. The churchwardens or queſtmen of every church an 
chapel ſhall, at the charge of the pariſh, provide the book of common 
prayer, lately explained in ſome few points by his majeſty's authority, 
according to the laws and his highneſs's prerogative in that behalf; and ta: 
with all convenient ſpeed, but at the furtheſt within two months after the 
publiſhing of theſe our conſtitutions, 

And this was intended of the fame book of common prayer, as altere 
in the conference at Hampton court as aforefaid. 


Finally, by the 13 & 14 C. 2. c. 4. A true printed copy of the (preſent 
book of common prayer, ſhall at the coſts and charges of the parithioner 
of every pariſh-church and chapelry, carhedral church, college and bal 
be provided before the feaſt of St Bartholomew 1662; on pain of 3145 
month, tor ſo long time as they ſhall be unprovided thereof. /. 25. 

And the reſpective deans and chapters of every cathedral or collegiate 
church were required at their proper coſts and charges, before Dec. 25. 
1662, to obtain under the great ſeal of England, a true and perfect printed 
copy of this act, and of the ſaid book annexed hereunto, to be by ti! 
fault deans and chapters and their ſucceſſors kept and preferved 1n ſafer) 
tor cyer, and to be allo produced and ſhewed forth in any court of x. 

ord as often as they ſhall be thereunto lawfully required; and allo ther 
ſhall be delivered true and perfect copies of this act and of the ſame boo 
into the reſpective courts at Weſtminſter, and into the tower of London, 
to be kept and preſerved for ever among the records of the ſaid court, 
and the records of the tower, to be alto produced and ſhewed fort! ! 
any court, as need ſha require; which ſaid books ſo to be exempiitics 
under the great ſeal of England, ſhall be examined by ſuch perſons as tt 
king ſhall appoint under the great ſeal of England for that purpole, an 
ſhall be compared with the original book hereunto annexed, and the, ſal 
have power to correct and amend in writing any error committed by 
printer in the printing of the ſame book, and ſhall certify in writs 
under their hands and feals, or the hands and ſcais of any three of the 
at the end of the {ame book, that they have examined and compare the 
zaine book, and find it to be a true and pertect Copy 3 which lard 206 
ſo exemplifies under the great ſeal, (hall be acemed to be good and _ 
4 
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able in the law to all intents and purpoſes, and ſhall be accounted as good 
records as this book it ſelf hereunto annexed. / 28. 

8, By the 13 9-14 C. 2. c. 4. Every perſon ho ſhall be preſented or Declaration of 
collated or put into any eccleſiaſtical benefice or promotion, ſhall in the int tore 
church chapel or place of publick worſhip belonging to the lame. 
within two months next after that he ſhall be in the actual poſſeſſion of the 
ſaid eccleſiaſtical benefice or promotion, upon ſome lord's day, openly 
publickly and ſolemaly read the morning and evening prayers, appointed 
to be read by and according to the ſaid book of common prayer, at the 
times thereby appointed or to be appointed; and after ſuch reading ther. 
oi, ſhall openly and publickly before the congregation there aſtembled, 
declare his unfeigned aſſent and conſent to the uſe of all things therv:r: 
contained and preſcribed, in theſe words and no other: *I A. B. do here 
declare my unfeigned aſſent and conſent to all and every thing contain 
ed and preſcribed in and by the book, intituled, Ihe book of common 
prayer and adminiſtration of the ſacraments and other rites and ces. 
e monies of the church, according to the uſe of the church of England ; 
together with the pſalter or pſalms of David, pointed as they are to 
** be ſung or ſaid in churches; and the form or manner of making or- 
* daining and conſecrating of bithops prieſts and deacons.” And ever. 
tuch perſon, who ſhall (without ſome lawful impediment to be allowed 
and approved by the ordinary of the place) neglect or refuſe to dv thc 
jame within the time aforeſaid {or in caſe of ſuch impediment, within one 
month after ſuch impediment removed), ſhall ipſo facto be deprived of 
«il his ſaid eccleſiaſtical benefices and promotions; and the patron ſhall 
preſent or collate as if he were dead. /. 6. 

And every perſon who ſhall be appointed or received as a lecturer, to 
preach upon any day of the week, in any church chapel or place of 
publick worſhip, the firſt time he preacheth (before his ſermon) hall 
openly publickly and ſolemnly read the common prayers and ſervice ap- 
pointed to be read for that time of the day, and then and there publicl:!y 
«nd openly declare his aſſent unto and approbation of the ſaid book, 


and to the uſe of all the prayers rites and ceremonies forms and orders 


therein contained, according to the form before appointed in this act , 
and ſhall upon the firſt lecture day of every month afterwards, ſo long 
as he continues lecturer or preacher there, at the place appointed for his 


E Land 8 . . 5 . : © 
tact lecture or ſermon, before his ſaid lecture or ſermon, openly publickh 


anc ſolemnly read the common prayers and ſervice for that time of the 
das, and after ſuch reading thereof ſhall openly and publickly before tus 
-02gregation there aſſembled declare his unfeigned atlent unto the Tad 
ook, according the form aforeſaid : and every ſuch perſon who fha't 
neglect or refule to do the ſame, ſhall from thenceforth be diſabled to 


' preach the ſaid or any other lecture or ſermon in the ſaid or any other 


BP TOR, - . . . E 4 * 
urch chapel or place of publick worſhip, until he ſhall openly pub- 


' lickly and ſolemnly read the common prayers and ſervice appointed by thc 


8 : : f gag 

dach book, and conform in all points to the things therein preſcribed, ac: 
orung to the purport and true intent of this act. Provided, that if the 
. Y.3 7% . 1 ' 
lecture be to be read in any cathedral or collegiate church or chare! , 
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it ſhall be ſufficient for the ſaid lecturer, openly at the time aforeſaid, 
to declare his aſſent and conſent to all things contained in the ſaid boyk, 
according to the form aforgſaid. And if any perion who is by this at 
diſabled (or prohibited, 15 C. 2. c. 6. /. 7.) to preach any lecture or ſer. 
mon, {hall during the tinte that he ſhall continue fo difabled (or prob. 
bited), preach any ſermon or lecture; he ſhall ſuffer three months im. 
prifonment in the common gaol: and any two juſtices of the peace c 
any county within this realm, and the mayor or other chief magiſtrate 
or any City or town corporate within the ſame, upon certificate from the 
ordinary made to him or them of the offence committed, ſhall and are 
hereby required to commit the perſon ſo offending to the gaol of the 
tame county city or town corporate. Provided, that at all times when 
any ſermon or lecture is to be preacned; the common prayers and ſcrrice 
in and by the ſaid book appointed to be read for that time of the da, 
Mall be openiy publickly and folemnly read by ſome prieſt or deacy;, 
in the church chapel or place of publick worſhip where the ſaid ſermon 
or lecture is to be preacned, before fuch ſermon or lecture be preached, 
and that the lecturer then to preach ſhall be preſent at the reading theres! 
And provided, that this att thall not extend to the univerſity churches, 
when any ſermon or lecture is preached there as and for the univerſity 
ſermon or lecture; but the fame may be preached or read in ſuch fort 
and manner, as the ſame have been heretofore preached or read. /. 19, 
20; 21, 12, 23. 

9. Every dean canon and prebendary of every cathedral or collegiate 
church, and all maſters and other head fellows chaplains and tutors of 
or in any college hall houſe of learning or hoſpital, and every publick 
proteflor and reader in either of the univerſities and in every college 
chlewhere, and every parion vicar curate lecturer and every other perton 
in holy orders, and every ſchoolmaſter keeping any publick or private 
ichool and every perſon inſtructing or teaching any youth in any kovte 0! 
private family as a tutor or ſchoolmaſter, who ſhall be incumbent or 
tive poſſeſſion of any deanry canonry prebend maſterſhip headſhip it 
owthip profeſſor's-place or reader's-place parſonage vicarage or any oth! 
eccleſiaſtical dignity or promotion or of any curate's-place, lecture 0! 
chool or ſhall inſtruct or teach any youth as tator or ſchooimai!, 
mall at or before his admiſſion to be incumbent or having poſleſlivn 
zorelaid ſubſcribe the declaration following; „I A. B. do declare 
that I will conform to the liturgy of the church of England, © 
* 1t is now by law eſtabliſhed,” 13& 14C. 2. c. 4. 8. 1. fe 1 
„ | 

Which taid declaration ſhall be ſubſcribed by every of the ſaid maler 
and other heads fellows chaplains and tutors of or in any college hall of 
houſe of learning, and by every publick profeſſor and reader in either 0 
ic univerſities, before the. vicechancellor or his deputy ; and by eve!) 
v: ker of the ſaid perſons before the archbiſhop biſhop or ordinary of the 
dioceſe (or his vicar-general chancellor or cominiſſary, 1 5 C. 2. c. C. J 5/ 
on pain of forfeiting ſuch office place promotion or dignity, and - 
ug utterly difabled and ipſo facto deprived of the. ſame ; which * 
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64 þ, 19: 3 | | 
And if any ſchoolmaſter or other perſon inſtructing or teaching youth 


13814 C. 2. 


in any private houſe or family as a tutor or ſchoolmaſter ſhall inſtruct 0: 


teach any youth as a tutor or ſchoolmaſter before ſuch ſubſcription , ]. 
ſhall for the firſt offence ſuffer three months impriſonment, and tor the 
ſecond and every other offence ſhall ſuffer three months impriſonment and 
alſo forfeit 31 to the king. /. 12. | 
And after ſuch ſubſcription made, every ſuch parſon vicar curate and 
lecturer ſhall procure a certificate under the hand and ſeal of the re{peQive 
archbiſhop biſhop or ordinary of the dioceſe (who ſhall make and delive; 


the fame upon demand); and ſhall publickly and openly read the tame. 


together with the ſaid declaration, upon ſome lord's day within three 
months then next following, in his pariſh church where he is to officiate, 
in the preſence of the congregation there aſſembled, in the time of divine 
ſervice : upon pain that every perſon failing therein (without ſome law 
ful impediment to be allowed and approved by the ordinary of the place, 
23 G. 2. c. 28.) ſhall loſe ſuch place reſpectively and be diſabled anc 
iplo facto deprived thereof, and the fame thall be void as it he were na 
turaily dead. /. 17. 

Provided, that the penalties in this act ſhall not extend to the roreigners 
or aliens ot the foreign reformed churches, allowed by the king his heirs 
and ſucceſlors in England. /. 15. 

Provided, that no title to confer or preſent by lapſe ſhall accrue by any 
avoidance or deprivation ipſo facto by virtue of this ſtatute, but after fix 
months notice of ſuch avoidance or deprivation given by the ordinary to 
the patron, or fuch ſentence of deprivation openly and publickly read in 
the pariſh church of the benefice parſonage or vicarage becoming void, or 
whereof the incumbent ſhall be deprived by virtue of this act. / 16. 
And no form or order of common prayers adminiſtration of lacraments 
rites or ceremonies ſhall be openly uſed in any church chapel or other 
publick place of or in any college or hall in either of the univerſities, or 


ol the colleges of Weſtminſter Wincheſter or Eaton, other than What is 


prelcribed by the ſaid book; and every governor or head of any of the 
kd colleges or halls, ſhall within one month next after his election or 
collation and admiſſion into the ſame government or headſhip, openty a1! 
publickly in the church chapel or other publick place of the lame college 
or hall, and in the preſence of the fellows and ſchuiars of the fame or 


the greater part of them then reſident, ſubſcribe unto the ſald book, 


by declare his unfeigned aſſent and conſent thereunto, and to the uſe of 
al the prayers rites and ceremonies forms and orders therein preſcribed 


end contained, according to the form aforcſaid: and all ſuch governors or 


Nath 5 the ſaid colleges and halls as ſhall be in holy orders, ſhall once 
at lea 


Open] 


Bed. book appointed to be read in the church chapel or other publick 
Place of the ſame college or hall; on pain to lole and be ſuſpended from 


in every quarter of the year (not having a lawful impediunent 
y and publickly read the morning prayer and ſervice in and by the 


all the benefits and profits belonging to the ſame government or head- 


m 2 hip, 
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ſhip, by the ſpace of ſix months, by the viſitor or viſitors of the 
ſame college or hall: and if ſuch governor or head fo ſuſpended fy 
not ſubſcribing to the ſaid book, or for not reading of the morning 
prayer and ſervice as aforeſaid, ſhall not at or before the end of {1 
months next after ſuch ſuſpenſion ſubſcribe unto the ſaid book and ds. 
clare his conſent thereto as aforeſaid, or read the morning prayer ard 
ſervice as aforeſaid, then ſuch government or headſhip ſhall be ipſo facto 
Void. . 17. 

Provided, that in the ſame colleges and halls as aforeſaid, the ſad 
ſervice as aforeſaid may be uſed in latin. ſ. 18. 

Provided alſo, that nothing in this act ſhall be prejudicial to the king 
profeſſor of the law within the univerſity of Oxford, for or concernins 
the prebend of Shipton within the cathedral church of Sarum, unite 
and annexed unto the place of the ſame King's prefeſſor for the time 
being by the late king James of blefled memory. 1. 29. 

10. By Can. 4. VWhotoever ſhall affirm, that the form of god's wor: 
ſip in the church of England, eitabliſhed by law, and contained in the 
book of common prayer and adminiſtration of ſacraments, is a corrupt 
ſuperſtitious or unlawful worſhip of god, or containeth any thing in it 
that is repugnant to the ſcriptures; let him be excommunicated ip/z 
facto, and not reſtored but by the biſhop. of the place, or archbiſhon, 
after his repentance and publick revocation of ſuch his wicked errors. 

By Cen. 28. If any miniſter, after he hath ſubſcribed to the book d 
common prayer, ſhall omit to uſe the form of prayer, or any of the ct. 
ders or ceremonies preſcribed in the communion book, let him be fe. 
ended; and if after a month he do not reform and ſubmit himſelf, |! 
him be excommunicated ; and then if he ſhall not ſubmit himſelf withit 
the ſpace of another month, let him be depoſed from the miniſtry. _ 

And by Can. 98. After any judge eccleſiaſtical hath pronounced jt: 
dicially againſt contemners of ceremonies, for not obſerving the rites an 
orders of the church of England, or for contempt of publick pray, 
no judge ad quem ſhall allow of his appeal, unleſs the party appcllant © 
firſt perſonally promiſe and avow, that he will faithfully keep and c. 
ſerve all the rites and ceremonies of the church of England, as 4 
the preſeript form of common prayer, and do likewiſe ſubſcribe to c. 
ſame. | 

By the 13 & 14 C. 2. c. 4. In all places where the proper incumb*!! 
of any parſonage or vicarage or benefice with cure, doth reſide on i! 
living, and keep a curate the incumbent himſelf in perſon (not havWs 
ſome lawful impediment to be allowed by the ordinary of the place ſha) 
once at the leaſt in every month openly and publickly read the come 
Prayers and ſervice in and by the ſaid book preſcribed, and (if there“ 
vecalion) adminiſter each of the ſacraments and other rites of the church, 
in the pariſh church or chapel belonging to the ſame, in ſuch order f 
ner and form as in and by the ſaid book is appointed: on pain of 519 
the uſe of the poor of the pariſh for every offence, upon convici.0! Y 
confeſſion or oath of two witneſſes, before two juſtices of the peace; © 
in default of payment within ten days, to be levied by diſtreſs anc 
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s by warrant of the ſaid juſtices, by the churchwardens or overſeers of the 


poor of the ſaid pariſh. 7 5 

By the 2 & 3 Ed. 6. c. 1. and 1 El. c. 2. it is enacted as followeth: 
F any parſon vicar or other whatſoever miniſter, that cught or ſhould fing or 
fay common prayer mentioned in the ſaid book, cr miniſter the ſacraments, re- 
fuſe to uſe the ſaid common prayers or to miniſter the ſacraments in ſuch ca- 


 thedral or periſh church, or other places as he ſbculd uſe to minifler the ſame, 


in ſuch order and ferm as they be mentioned and ſet forth in the ſaid book ; 


or ſoall wilfully or obſtinately, ſtanding in the ſame, uſe any ether rite cere- 


mon order form or manner of celevrating ihe lord's ſupper, openly or privity, 
or mattens, even/ong, adminiſiration of the ſacraments, er other open prayer 
than is mentioned and ſet forth in the ſaid book; or hell preoch, declare, ar 
[peak any thing in the derogation or deprating of the ſaid le, or any thing 
therein contained, cr of any part thereof : and ſhall be thereof lawfully con- 
vided, according to the laws of this realm, by verdidt of twelve men, or by 
bis cxon conſelſion, or by the noicrieus evidence of the fact, be ſhall forfeit to 
the king (it the proſecution is on the ſtatute of the 2 & 3 Ed. 6.) for bis. 
firſt offence the profit of ſuch one of his ſpiritual benefices or promotions as it 
ſhall pleaſe the king to appoint, coming or ariſing in one whole year after his 
coudiction, and alſo be impriſoned for fix months; and for his ſecond «ffenco 
be impriſoned fer a year, and be deprived ipſo facto of all his ſpiritual pro- 
motions, and the patron ſhall preſent to the ſame as if he were dead; and 
for the third offence ſhall be impriſoned during life : and if he ſhall not bave 
any ſpiritual promotion, he ſhall for the firſs offence ſuffer impriſonment ſis 
months, and for the ſecond offence impriſonment during life. And it the pro- 
l<cution is on the ſtatute of the 1 El. c. 2, then he ſhall forfeit to the king 
for the firſk offence the profit of all bis ſpiritual premotions for one year, 
and be impriſoned for ſix months; for the ſecond offence ſhall be impriſoned 
for a year, and deprived ipſo facto of all his ſpiritual promoticns, and the 
patron ſhall preſent as if he wwere dead; and for the third offence ſhall be 
deprived ipſo facto of all his ſpiritual promotions, and be impriſoned during 
life: and if he have no ſpiritual promotion, be fhall for the firſt effence le 
impriſoned for à year, and for the ſecond offence during life. 
And by the ſaid ſtatutes, / any perſon ſhall in any interludes, plays, 
ſongs, rhymes, or by other open words, declare or ſpcak any thing in the 
derogation depraving or deſpiſing of the ſame book, or of any thing therein 
contained, or any part therecf ; or ſhall by open fact, deed, or by open threa!- 
ungs compel or cauſe, or otherwiſe procure or maintain any parſon vicar or 
other miniſter in any cathedral or pariſh church, er chapel, cr in any other 
place, to Ang or ſay any common or open prayer, or 19 miniſter any ſacroment 
otherwiſe, or in any other manner and form than is mentioned in the ſaid ok ; 
or by any of the ſaid means ſhall unlawfully interrupt or let any parſon vicar 


Ir other miniſter, in any cathedral or pariſh church chapel er any other place, 


to ſing or ſay common and open prayer, or to miniſter the ſacraments or any 
of them, in ſuch manner and form as is mentioned in the ſaid boch; every 
ſuch perſon, being thereof lawſully convited in ferm aforeſaid, ſhalt (if the 
proſecution is on the ſtatute of the 2 & 3 IEd. 6.) forfeit to the king fer 
15 the ſecond ſtence 20l, for the third 2 5 ſha 

„ 7 {ers 
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forfeit all his goods and be impriſoned during life : and if for the firſt ofen, 
he do not pay the 101 within fix weeks after his conviftion, he ſhall inſ,q} 
of the ſaid 101 be impriſoned for three months; and if for the ſecond offen,, 
he do not pay the ſaid ſum of 201 within ſix weeks after his convittion, | 
Gall inſtead of the ſaid-201 be impriſoned for fix months. And if the pro. 
ſecution is on the ſtatute of the 1 El. c. 2. then he ſhall forfeit to the king 
for the firſt offence 100 marks, for the ſecond offence. 400 marks, fer the 1h 
effence ſhall forſeit all his goods and be impriſoned during life: and if be 4 
not pay the ſum for the firſt offence within fix weeks next after his come. 
tion, he ſhall inſtead thereof be impriſoned for fix months; and if he do nt 
pay the ſum for the ſecond offence within fix weeks next after his convitiicy, 
he ſhall inſtead thereof be impriſoned for twelve months. 

And the juſtices of affize ſhall have power to inquire of hear and d:ttr- 
mine all offences contrary to the ſaid ade, and to make proceſs for the execy- 
tion of the ſame, as they may do againſt any perſon being indifted befor: the 
ef treſpaſs, or lawfully convicted thereof. Provided, that every archvijhop ard 
biſhep may at his liberty and pleaſure aſſociate himſelf to the ſaid juſtice 
al/1ze, for the inquiring cf hearing and determining the ſame. 

But no perſon fhall be moleſted for any offence againſt theſe acle, unleſs tt 1. 
indicted thereof at the next aſſixes. 

And lords of parliament for the ſaid offences on the 2 & 3 Ed. 6. 9065 
tried by their peers. But if the proſecution is on the 1 El. c. 2. then they 
ſhall only for the third offence be tried by their peers. 

And all mayers bailiffs and other head officers of cities boroughs or tc 
corporate, to which jujtices of afſize do net commonly repair, ſhall hade peter 
to inquire of bear and determine offences againſt theſe ads within fifteen di 
after the feaſt of Eaſter and St Michael the archange! vearly, as the jujict: 
of affize may do. 

Provided, that all archbiſhops and biſheps, and every of their chancellor, 
commiſſaries, archdeaccus, and other ordinaries having any peculiar eccle/ojiito 
Juriſdiction, ſhall have poteer ly virtue of theſe acts, as well to inquire in 
their viſitations, fynods, and elſewhere within their juriſdiftion, at aily other 
time and place, to take accuſations and informations of all and every the {hit 
avgvementioned done or committed within the limits of their juriſdictian, an- 
to puniſh the ſame by admonition, excommunication, ſequeſiration, or depriec 
tion, and other cenſures and proceſs, in like ferm as beretofore hath been ut 
in like caſes by the king*s ecclefiaſtical laws. And fer their authority in ili 
behalf, all and fingular the fame archbiſheps biſheps ard other their Acer. 
exerciſing eccleſiaſtical juriſdifien as well in places exempt as not exempt Wilt 
their dicceſe, ſhall have full power and authority to reform correft and punil 
by cenſures of the church, all and frngular the ſaid offenders within ary teerr 

Juriſdictions or dicceſe; any ether law, ſtatute, privilege, liberty cr previj,on 
heretoſere made bad or. ſuffered to the contrary notwithſtanding. Provide, 
that whatſoever perſons ſhell for their effences firſt receive puniſhment «f tte 
ordinary, beving a tePtmenial thereof under the erdinary*s ſeal, ſhail nt for 
the ſame offence eftſcons be convicted before the juſtices ; and likewiſe receiv", 
for the ſaid offence puniſhment firſt by the juſtices, ſhall not fer the ſome . 
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V any parſan, vicar, or other whatſoever miniſter] Popiſh prieſts, as well 
as others; for in an action hereupon, in the 3 El. brought againſt a popiſh 
prieſt for ſaying maſs, it was held by the whole court, that he was within 
the purview of the ſtatute of the 1 El. it appearing clearly by the next 
claute thereof, that the deſign of the parliament was, to avoliſh the ſu- 
perltitious ſervice, and to eſtabliſh the new ſervice in its place. Dyer 20g. 


Uſe any other rite] In the 26 & 27 El. Fleming was indicted upon this 
ſtatute of the 1 El. and puniſhed ; becauſe he had given the ſacrament 
of baptiſm in other form than is here preſcribed. 1 Leon. 295. 

E. 1 Ja. 2. An indictment for uſing other prayers, and in other man- 
ner, ſeems to have been judged inſufficient, becauſe the prayers uſed may 
be upon ſome extraordinary occaſion, and ſo no crime ; and it was ſaid, 
that the indictment ought to have alledged, that the detendant uſed other 
forms and prayers ixfcc4 of thoſe injoined, which were neglected by him; 
for otherwiſe every pariſon may be indicted that uſeth prayers before his 
ſermon, other than ſuch winch are required by the book of common 
prayer. 3 Med. 79. 


Or other open prayer] By the ſaid acts, en prayer in and throughout 
the ſame, meaneth that prayer which is for others to come unto, or hen, 
either in common churchers, or private chapcis or oratories, commonly 
called the ſervice of the church. 


Shall forfeit] A clerk was indicted hereupon, for uſing other prayers, 
and was fined 100 marks; and it was held by the whole court to be ill: 
becauſe they can inflict no other puniſhment than what is directed by the 
ſtatute. 3 Mod. 79. 


All archbiſhops aud biſbeps] I a miniſter preach againſt the book of 
common prayer, this is a good cauſe of deprivation by the eccleſiaſtical 
law without aid of the ſaid ſtatutes : for he that ſpeaketh againſt the peace 
and quiet of the church, is not worthy to be a governor of the church. 
And the ſtatutes being in the affirmative, do not take away the ordinary*s 
power of depriving for the firtt offence : on the contrary, there is an 
cxpreis proviſo, which reſerveth to him his power. 2 Re, Abr. 222. 

11. 33 El. Robert Caudrey, clerk, was deprived of his benefice before 
the high commiſſioners, as well for that he had preached againſt the 
hook of common prayer, as alſo for that he refuſed to celebrate divine 
ſervice according to the ſaid book; which deprivation, tho not prefcribed 


by the ſtatutes for the firſt offence, was declared to be good; becauſe the 


eccleſiaſtical judge might lawfully inflict ſuch ſentence before the making 


of thele ſtatutes, and is not inhibited (on the contrary his ancient power 


is reſerved) by the ſame ſtatutes. Gil/. 268. 5 Co. Caudrey's caſe. 


271. 


11. By the 5 & 6 Ed. 6. c. 1. F any perſon ſhall willingly and <wit- Penalty af: 
lingly hear and be preſent at any other manner or form of common Prayer or being preſent 
adminiſtration of the ſacraments, or of making miniſters in the church, or of at any other. 


any other rites contained in the bock of common prayer, than is mentioned and 


ſer forth in the ſaid book except perſons qualified by the. act of toleration 
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as before is mentioned], and ſhall be thereof convicted according to the lan. 
of this realm, before the juſtices of aſſixe or juſtices of the peace in their fi. 
ſions, by the verdift of twelve men, or by confeſſion, or otherwiſe ;, he fia 


fer the firſt offence ſuffer impriſonment for fix months, for the ſecond often 
impriſonment for a year, and for the third offence impriſonment during li: 


——— 


III. Orderly behaviour during the divine ſervice. 


1. Can. 18. No man ſhall cover his head in the church or chapel in tj, 
time of divine ſervice, except he have ſome infirmity , in which caſe let lin 
wear a night cap, or coif. All manner of perſons then preſent ſhall re. 
rently kneel upon their knees, when the general confeſſion, litany, er albu 
prayers are read; and ſhall ſtand up at the ſaying of tbe belief, according 1 
the rules in that behalf preſcribea in the bock of common prayer. And lib. 
wife when in time of divine ſervice the lord Jelus ſoall be mentioned, due i 
lowly reverence ſhell be done by gil perſons preſent, as it bath been accaſlome;, 
teſtifying by theſe cutward ceremonies and geſtures their inward bumnility, cri; 
tian reſolution, and due acknowledgment that the lord 7eſus ( iſt, the ins 


eternal ſon of god, is the only ſavicur of ibe world, iu ilene all tl 
mercies graces and promiſes of ged to mankind, i 111 be life i; 
come, are fully and wheilly comprized. And u man e 
child, of what calling ſoever, ſhall be ober, in tit 
church, than in quiet attendance to hear mark alf iche 
read preached or miniſtred ,, ſeying in their due places a be it 


niſter, the confeſſion, the lord's prayer, and the creed; and me juh oh 
anſwers to the public prayers, as are appointed in the book of cearmun frage, 
7161ther ſhall they diſturb the ſervice or ſermon, by walking, or talki;7, di e, 
other way; nor depart out of the church during the time of divine ſci! 
fermon, without ſome urgent or reaſonable cauſe. 


Cover his head] In the 18 C. 2. An action of treſpaſs for aſſault an: 
battery, was brought againſt a churchwarden; who pleaded that d 
plaintiff had his hat on in time of divine ſervice, and that he defired i! 
to put it off, and upon refuſal took it off, and delivered it into his H 
And all the court held, that the plea was good; except Twiſden, 0 
concerved that all that the churchwarden could do, was to preſent tum 
the ſpiritual court: tho? it is very apparent, how neceſſary an 1nmect* 
remedy is, in caſe of this or the like diſorders committed in the worli 
of god. The court alſo ſaid, that the churchwardens may chaſtiſe bo) 
playing in the churchyard, —— and much more in the church. C. 
204. 2: Keb. 124. Sid. 301. 

Can. 19. The churchwardens or queſtmen and their aſſiſtants, ſhall pc 
ſuffer any idle perſons to abide either in the churchyard or church poic's 
during the time of divine ſervice ; but ſhall cauſe them either to comes 
or to depart. 

Can. 85. The churchwardens or queſtmen ſhall take care, that in ev) 
meeting of the congregation peace be well kept; and that all perlt 
£xcommunicated, and fo denounced, be kept out of the church. 


Can. 
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Can. go. The churchwardens or queſtmen ſhall diligently ſee, that none 
do walk or ſtand idle or talking in the church, or in the churchvard, or 
the church porch, during the time of divine ſervice. 

Can. 111. In all viſitations of biſhops and archdeacons, the church- 
wardens or queſtmen and ſidemen ſhall truly and perſonally preſent the 
names of all thoſe, which behave themſelves rudely and diforderly in the 
church ; or which, by untimely ringing of bells, by walking, talking, or 
other noiſe, ſhall hinder the miniſter or preacher. 


2. By the 1 Mar, ſeſſ. 2. c. 3. F any perſon of his own power and au- By the 6atrte 
therity ſhall willingly and of purpoſe, by open and overt word fact act or deed, of the 1 Mar 


malictoufly or contemptuonfly moleſt let diſturb vex or trouble, or by any the; 
unlawful ways or means diſquiet or miſuſe any preacher that ſhall be licenſe1 
allowed or authorized to preach by the queens highneſs, or by any archbi!l. cp 51 
biſhop of this realm, or by any other las:ful ordinary, or by any of the untycr- 
fities of Oxford and Cambridge, or otherwiſe lawfully authorized or chars? 
by reaſon of bis cure benefice or other ſpiritual promotion or charge, in av */ 
his open ſermon preaching er collation that he ſhall make declare preach or pro- 
ounce, in any church chapel churchyard or in any other place uſed frequented 
or appointed to be preached in: ſ. 2. 

Or fhall malicioufly willingly or of purpoſe moleſt let diſturb vex di/mno! - 
otherwiſe trouble, any parſen vicar pariſh prieſt or curate or any lawfi! ff 
preparing ſaying doing ſinging miniſtring or celebrating the maſs, or «thr fed. 
divine ſervice, ſacraments or facramentals, as was moſt commonly frequented and 
uſes in the laſt year of the reign of king Henry the eighth, or that at any time 
bereafter ſhall be allowed ſet forth or authorized by the queen's majeſty : .. 3. 

Or fhall contemptuouſly unlawfully or malicioufly, of their own power cr. 

authority, pull down deface ſpoil abuſe break or otherwiſe unreverently handle cr 
order the moſt bleſſed comfortable and holy ſacrament of the body and blrod of 
eur ſaviour Feſus Chriſt, commonly called the ſacrament ef the altar, that ſai 
be in any church or chapel or in any other decent place, or the pix or canofy 
wHereia the ſame ſacrament ſhall be; or unlawfully contemptucuſly or malicionſly, 
of bis cron power and authority, pull daten diſace ſpoil or otherwiſe breat any 
lar crucifix or croſs that ſhall be in any church chapel or churchyard : = 
T bat then every ſuch offender in any the premiſſes, his aiders, procurers er 
aveliors, immediately and forthwith after the offence committed, ſpall be ap pre- 
vended by any conſtable or churchwarden of the pariſh town or place There the 
Hence ſoall be committed, or by any other officer, or by any other per/on then 
vang preſent at the time of the offence committed : ſ. 4. 
Which perſon ſo apprehended ſhall with convenient {peed be carried lo a 
Juſtice of the peace; who ſhall, upon due accuſation by the apprehencer er other” 
berſon of ſuch offence, commit him to ſafe keeping and cuſtody as by bis di{creiis;; 
foal be theught meet; and within fix days next after the faid accuſalion made, 
the ſaid juſtice, with one other Juſtice, ſhall diligently examine the effence ; 
c 5. | 

And if they ſhall find him guilty, by too Toitneſſes or by confeſſion, they ſho! 
*runeaiately with convenient ſpeed commit him to gaot for three months and fil. 
ver 4% the next quarter ſeſſions Io be holden next after the end of the ſaid thre: 


1 7 2 which quarter ions, the perſon ſo committed to gaol, upon li, 
VL. II. Nn ; ec 
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reconciliation and repentance in that behalf, before the ſaid juſtices at the fail 
ſeſſions, ſhall be diſcharged out of e upon ſufficient ſurety of his 0 
nbearing and behaviour, to be then and there taken by the ſaid juſtices, for ane 
whole year then next enjuing : And if he will not be reconciled and repent at 
the /rid quarter ſeſſions, then he ſhall immediately in time convenient be fur 
committed to the ſaid gaol by the ſaid juſtices or the more part of them, ther; 
to remain without bail until he ſhall be reconciled and be penitent for his did 
ojjence. ſ. 6. | 

Aud if any perſon, of bis own authority and power, willingly and unlacy. 


1 


{ally da rilenve aux eſfender ſo apprebended, or will diſturb hinder or let ſu 


#ffender do be apprehended ; be ſhall ſuffer like impriſoument os aforeſaid, and 
further ſball ferfeit 51, ſ. 7. 

And if any ſuch offender be not apprehended immediately in time conven: 
as oferclaid, but do eſcape or go away; then the ſaid eſcape ſhall be lawfu! 
prejented before the juſtices of the peace at the next quarter ſeſſions : and ii 
invabitants of the pariſh where the eſcape was ſo ſuffered ſhall forfeit to ile 
queen for every ſuch eſcape 51, to be levied as other like amerciaments, wn 
any village hundred or town, for the eſcape of a murderer or other felon, fir 
not making hue and cry. ſ. 8. 

And all juſtices of the peace, juſtices of afſize, mayors bailiffs and juſtice: 


of the peace within any city or town corporate, ſhall have power to inquire «| 


wear and determine the ſaid offences, and to ſet the ſaid fines. 1. g. 

Provided, that this ſhall not in any wiſe extend, to abrogate and take ac) 
the authority juriſdiftion power and puniſhment of the eccleſiaſtical laws nus 
ſtanding and remaining in their force, or for the puniſhment of any the offence; 
and miſdemeanors aforeſaid ; but the ſame ſhall ſtand in force as if this d 
bad not been made. ſ. 10. 

Provided, that perſons for any the ſaid offences receiving puniſhment of (+ 
era;nary, having a teſtimonial thereof under his ſeal, ſhall not for the ſc! 
ſaſcons be convicted before the juſtices, and in like wiſe receiving for the /«i 
offences puniſhment by the juſtices, ſball not for the ſame eftſoons receive ji 
n:/hinent of the ordinary. ſ. 11. 


Or other ſuch divine ſervice] It hath been reſolved, that the diſturbance 
of a miniſter in ſaying the preſent common prayer, is within this ſta. 
tute ; for the expreſs mention of ſuch divine ſervice, as ſhould afterwarc: 
be authorized by queen Mary, doth implicitly include fuch allo 4 
ſhould be authorized by her ſucceſſors : for ſince the king never dies, 
4 prerogative given generally to one, goeth of courſe to others. 1 Hes 
140. 


Shall be apprehended] In the caſe of Glover and Hind, M. 25 C. 2. 
where an action of treſpaſs of aſſault and battery was brought, for laying 
hands on the diſturber; it was declared by the court, that at the common 
law a perſon diſturbing divine ſervice might be removed by any oth! 
perſon there preſent, as being all concerned in the ſervice of god that 
was then performing; ſo that the diſturber was a nuſance to them all, 
and might be removed by the ſame rule of law that allows a man de 
abate a nuſance. Gi. 304. 1 Mod. 168. 
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E. 15 C. 2. The court refuſed to grant a certiorari, to remove an 


3 
*I 
WT 


! 
| © indictment at the ſeſſions againſt the defendant for not behaving Eimſelf 


reverently and modeſtly at the church during divine ſervice ; becauſe al- 
tho? the offence is puniſhable by eccleſiaſtical cenſures, yet they judged 


it a proper cauſe within cogniſance of the juſtices of the peace, and in- 


dictable. 1 Keb. 491. | | 
3· By the I W. C. 18. If any perſon ſhall willingly aid of purpoſe, Alt- Py ne ac of 


' cieufly or contemptuouſly, come into any cathedral or pariſh church chapel or te,. 


other congregation permitted by this act, and diſquict or diſturb the ſame, or 

miſuſe any preacher or teacher; he ſhall, on proof thereof before a juſtice of 

the peace, by two witneſſes, find two ſureties to be bound by recognizence in tho 

un , 501, and in default of ſuch ſureties ſhall be committed to priſau, there 
remain till the next general or quarter ſeſſions : and upon convitiion cf ve 

aid offence at ſuch ſeſſions, ſhall ſuffer the penalty of 201. ſ. 18. | 

4. By the 1 G. ft. 2. c. 5. If any perſons unlawfully rictonfly and tumul- By he 

tuouſly aſſembled together, to the diſturbance of the publick peace, ſhall unlaw- ** 


according to the 1 W. c. 18. the jaime ſhall be adjudged felony without boner! 


FCC 


IV. Performance of the divine ſervice, in the ſeveral parts there,. 


The occaſional offices are treated of under the title Holidays. 

1. Cai, 14. The common prayer ſhall be ſaid or ſung diſtinctly and re- Common 
verently, upon ſuch days as are appointed to be kept holy by the book of bn er to bs 
common prayer, and their eves, and at convenient and uſual times ot eg on hott 
thoſe days, and in ſuch places of every church, as the biſhop of the dio- Me 
cele or eccleſiaſtical ordinary of the place ſhall think meet for the large- 
nels or ſtraitnefſs of the ſame, ſo as the people may be moſt edified. All 


miniſters likewiſe ſhall obſerve the orders rites and ceremonies preſcribed 


the book of common prayer, as well in reading the holy ſcriptures and 


aying of prayers, as in adminiſtration of the ſacraments, without either 
Cmmiſhing in regard of preaching, or in any other reſpect, or adding 
any thing in the matter or form thereof. 

2. And by the preface lo the book of common prayer: All prieſts and dea- On ge; 
cons are to fay daily the morning and evening. prayer, either privately or a9 
openly, not being let by ſickneſs, or ſome other urgent cave. 

And the curate that miniſtreth in every pariſh church or chapel, being 
dome, and not being otherwiſe reaſonably hindred, thall ſay the tame 
in the pariſh church or chapel where he miniltreth ; and ſhall caule a bel! 


wy be tolled thereunto, a convenient time before he begin, that the 


People may come to hear god's word, and to pray with him. 
3. By the rubrick before the common prayer of the 2 Fd. 6. it was [n what part 
orvered thus: The prieft being in the quire, ſhall begin with a loud voice the of the church, 


rie 8 
prayer, called the pater noſter. 
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In the quire] That is, in his own ſeat there, as the way was all Edward 
the ſixth's time; and as is ſtill done in ſome churches : but in the begin. 
ning of queen Elizabeth's reign, reading deſks began to be ſet up in tl 
body of the church, and divine ſervice to be read there, by appointment 


of the ordinaries, according to the power veſted in them by the rubrid 
of the 5 & GEd. 6. Gil. 297. 


Shall begin} All that now goes before, viz. the ſentences, exhortatig. 
confeſſion, and abſolution, were firſt inſerted in the ſecond book vt d. 
ward the ſixth. 2 Burnet 76. 


By the rubrick before the preſent common prayer: The moi ning . 

vening prayer ſhall be uſed in the accuſtomed place of the church, cl el, i 
chancel : ; except it ſhall be otherwiſe determined by the ordinary of the place, 

4. By Can. 58. Every miniſter ſaying the publick prayers, or min- 
ſtring the ſacraments or other rites of the church, ſhall wear a decent and 
comely {urplice with ſleeves, to be provided at the charge of the par. 
And if any queſtion ariſe touching the matter decency or come 
thereof, the ſame ſhall be decided by the diſcretion of the ordinary, 
Furthermore, ſuch. miniſters as are graduates ſhall wear upon their fur 
plices at ſuch times, ſuch hoods as by the orders of the univerſitics arc 
agreeable to their degrees; which no miniſter ſhall wear, being no gu- 
duate, under pain of ſuſpenſion: notwithſtanding, it ſhall be lawful for 
ſuch miniſters as are not graduates, to wear upon their ſurplices, inſtcad 
of hoods ſome decent tippet of black, ſo it be not filk. 

But this canon (which is fomewhat obſervable) is in part deftroyed 
by the ſtatute law, and by the rubrick before the preſent comma! 
Pr aver. 

For by the 1 El. c. 2. it is provided, that ſuch ornaments of the hurt). 
and of the miniſters thereof, ſhall be retained and uſed, as was in this ch,, 
Hugland by authority of parliament in the ſecond year of the reign of king Hatt 
the fixih;, until other order fhall be therein taken by the authority of the felt 


majeſty, with the advice of her commiſſioners appointed and authorized unt, 


the great ſeal fer cauſes eccleſiaſtical, or of the metropolitan of this Tali. 
. 25, Which other order, as to this matter, was never taken. 

And by the rubrick before the common prayer of the 13 & 14 C. 
It is to be noted, that ſuch ornaments of the church, and of the niit, 
rherecf at all times of their miniſtration, ſhall be retained and be in i, © 

vere in this church of England by the authority of parliament in the jc 0 
year of the reign of king nar the ſixth. 

Therefore it is neceſſary to recur in this matter, to tlie common prayet 
book eſtabliſhed by act of parliament 1 in the ſecond year of king Fd rd 
the ſixth. In which there is this rubrick : „In the ſaying or ſinging 0 
« matens and evenſonge, baptizyng and burying, the miniſter in paryſe 
© churches and chapels annexed to the ſame, ſhall uſe a ſurples. And 
in all cathedrall churches and colledges, the archdeacons, dca65 
1 proveſtes, maiſters, prebendaryes, and fellowes, beinge oraduates 


* may "uſe in the quiere, beſide theyr ſurpleſſes, ſuch hoodes as | git 
| cc * tainct 


gan (as was ſaid before) with the lord's prayer, and ended with the third evening 
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e taineth to their. ſeveral degrees whiche they have taken in any uni- 
e verſitie within this realme. But in all other places, every miniſter 
„ ſhall be at libertie to uſe any ſurples or no. It is alſo ſcemly that 
„ graduates, when they dooe preache, ſhoulde uſe ſuche hoodes as per- 
© « tayneth to theyr ſeverall degrees.“ 


So that in marrying, churching of women, and other offices not here 


© ſpecified, and even in the adminiſtration of the holy communion, it 
* ſcemeth that a ſurplice is not neceſſary. And the reaſon why it is not 
 injoined for the holy communion in particular, is, becauſe other veſt— 


ments are appointed for that miniſtration, which are as followeth : © Up- 


on the day, and at the time appointed for the miniſtracion of the ho- 


«ly communion, the prieſt that thall execute the holye miniſtery, ſhall 


put upon hym the veſture appointed for that miniſtracion, that is to 


« ſay, a white albe plain, with a veitment or cope. And where-there be 
many prieſtes or deacons, there ſo many ſhall be ready to helpe the 


„ prieſt in the miniſtracion, as ſhall be requiſite; and ſhall have upon 


« them likewyſe the veſtures appointed for their miniſtery, that is to ſay, 


e olbes with tunacles.“ 


Note, the alb differs from the ſurplice in being cloſe fleeved. 

And whenſoever the buſhop ſhall celebrate the holye communion in 
e the churche, or execute any other publique minyſtracion; he ſhatl have 
* upon hym, beſyde his rochette, a ſurples or albe, and a cope or velt- 
* ment, and alſo hys paſtoral ſtaffe in hys hand, or elles borne or holden 


* by hys chapeleyne.” 


5. In the 2d of Ed. 6. The order for morning and evening prayer be- Niorning and 


& 


collect for grace; the other five prayers that now follow having been added prayer. 
ſince. G#f. goo. 


From which, and from other obſervations which follow, it will appear, 


that beſides the ſeveral offices being now generally put into one, which ar 
firſt were diſtin and ſeparate, they are now become much longer than 


originally they were, by the additions from time to time which have there- 


Unto been made. 


6. Rubr. The pſalter followerh the diviſion of the hebrews, and the Pſmz. 


tranſlation of the great engliſh bible, ſet forth and uſed in the time cf 
king Henry the eighth and Edward the ſixth. 


7. Can. 15. The litany ſhall be ſaid or ſung, when and as is ſct down Iitany- 


un the book of common prayer, by the parſons vicars miniſters or curates, 
nn all cathedral collegiate and pariſh churches and chapels,. in ſomèe conve- 
= ment place, according to the diſcretion of the biſhop of the dioceſ*, or 
eccleſiaſtical ordinary of the place; more particulary, upon the wednef- 
: days and fridays weekly, tho' they be not holidays, the miniſter at the 
> ccuſtomed hours of ſervice ſhall refort to the church and chapel, and 
+ Warning being given to the people by tolling of a bell, ſhall fay the 
+ litany preſcribed in the book of common prayer: whereunto we wiſh 
2 cvery houſholder, dwelling within half a mile of the church, to come 


or lend one at the leaſt of his houſhold fit to join with the miniſter in 


8. Of. 


* 


2 


— r 
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8. Of the prayers and thankſgivings which now ſtand at the end of the 
litany ſervice, the firſt two prayers (for rain and fair weather) were at the 
end of the communion ſervice in the book of the 2 Ed. 6. To Which 
were added in the 5 Ed. 6. theſe prayers, In the time of dearth and f. 
mine; In the time of war; and, In the time of plague and ſickneß. 
The prayer to be uſcd after any other, and the thankſgivings for rain, 
fair weather, plenty, and deliverance from enemies, were brought in by 
king James the firlt. The prayers, In the ember weeks, For the parli. 
ment, and For all conditions of men, were added in 1661; as were al 
the general thankſgiving, and the thankſgiving for publick peace, and for 
deliverance from the plague. Gig.. 301. 

9. By the ſeveral acts of uniformity, the form of worſhip directed in 
the book of common prayer ſhall be uſed in the church, and no other: 
but with this proviſo, that it ſhall be lawful for all men, as well i. 
churches chapels oratories or other places, to uſe openly any pſalms co 
prayer taken out of the bible, at any due time, not letting or omittine 
thereby the ſervice, or any part thereof, mentioned in the ſaid book. 
e 8. a ee 

And whereas heretofore there bath been greet diverſity in ſaying and fig. 
ing in churches within this realm, ſome following Sahſbury uſe, ſome Here: 
ford uſe, and ſome the uſe of Bangor, ſome of York, ſome of Lincoln uu 
from henceforth all the whole realm ſhall have but one uſe, Pref. to the 
com. pr. | 


Saliſbury /e] Lindwood ſpeaking of the uſe of Sarum, ſays, that al 
moſt the whole province of Canterbury followeth this uſe; and add: 
as one reaſon of it, that the biſhop of Sarum is precentor in the col 
lege of biſhops, and at thoſe times when the archbiſhop of Canterbury 
ſolemnly performeth divine ſervice in the preſence of the college o 
biſhops, he ought to govern the quire, by uſage and ancient cuſtom 


Gubſ. 259. 


Some Hereford uſe] In the northern parts was generally obſerved the uſe 


of the archiepiſcopal church of York; in South Wales, the uſe of Here- 


conſideration. Gibf. 298, 299. 


ford; in North Wales, the uſe of Bangor; and in other places, the 
uſe of other of the principal ſees, as particularly that of Lincoln. 4%: 
Par. 356. 

The rule laid dqwn for church muſick in England almoſt 1000 year 
ago, was, that they ſhould obferve a plain and devour melody, according 
to the cuſtom of the church. And the: rule preſcribed by queen Fitz 
beth in her injunctions was, that there ſhould be a modeſt and diſtindt 
ſong, ſo uſed in all parts of the common prayers in the church, that the 
{lame may be as plainly underſtood, as if it were read without ſigning: 
Of the want of which grave ſerious and intelligible way, the reformat 
legum had complained before. And whether ſome regulations may net 
now be neceſſary, to render church muſick truly uſeful to the ends of de- 


votion, and to guard againſt indecent levities, ſcemeth to require ſome 
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10. By the ſtatute of the 26 C. 2. c. 33. After the ſecond leſſon ſhall Publication of 


| : the banns of matrimony be publiſhed. 


And by the rubrick : After the Nicene creed is ended, the curate ſhall 


© declare unto the people what holidays or faſting days are in the week fol- 
© lowing to be obſerved ; and then alſo, if occaſion be, ſhall notice be given 


of the communion ; and briefs, citations, and excommunications read: 


and nothing ſhall be proclaimed or publiſhed in the church, during the 
time of divine ſervice, but by the miniſter; nor by him any thing, but 
hat is preſcribed in the rules of this book, or injoined by the king, or by 


the ordinary of the place. 


eccleſiaſtical 
matters in the 
church. 


11. The clergy in queen Elizabeth's time being very ignorant (and no Preaching, 
wonder, their ſtipends in moſt places being exceeding ſmall) ; and more 


over the ſtate having a ee eye upon them, as if they were not very 


well affected to the reformation ; none were permitted to preach without 


licence, but they were to ſtudy and read the homilies gravely and aptly, 


and they that were inſtituted, ſubſcribed a promiſe to the ſame effect. 
And this continued in ſome meaſure in the next reign : for miniſters not. 


licenſed to preach, were by the canons prohibited to expound any text 


of ſcripture, and were only to read the homilies, even in their own cures, 


But the occaſion of thoſe- canons being now taken away, the biſhops do 


generally and juſtly forbear to put the canons as to this matter in exccu— 


tion; and every prieſt is permitted to preach, at leaſt in his own cure, 


as he may and ought to do by the old canon law, and by the charge 
given him at his ordination, and by the very nature of his. office, 
Joonſ. 48. 

The reftraints in this kind were (and are) as follows: 
Arundel. No prieſt not being licenſed ſhall exerciſe the office of preach- 
ing, until he ſhall be examined and ſent by the biſhop, and ſhall produce 
the authority by which he preacheth. Lind. 288. 

Form of ordaining deacons : Take thou authority to read the goſpel in 
the church of god, and to preach the ſame, if thou be thereto licenſed by 


the biſhop himſelf, 


Form of ordaining priefls : Take thou authority to preach the word of 
. and to miniſter the holy ſacraments, in the congregation where thou 

alt be lawfully appointed thereunto. 
| Art. 23. It is not lawful for any man, to take upon him the office of 
* preaching, or miniſtring the ſacraments in the congregation, be- 

re he be lawfully called and ſent to execute the ſame. And thoſe we 
ought to judge lawfully called and ſent, which be choſen and called to 

ls work by men who have publick authority given unto them in the 
congregation, to call and ſend miniſters into the lord's vineyard. 

Can. 36. No perſon ſhall be received into the miniſtry, nor admitted 
to any eccleſiaſtical living, nor ſuffered to preach, to catechize,. or to be 
a ecturer or reader of divinity in either univerſity, or in any cathedra! 
Or collegiate church, city, or market town, pariſh church, chapel, or any. 
Aher place within this realm; except he be licenſed either by. the arch- 

uhop or by the biſhop of the dioceſe where he 1s to be placed, under 
eir nands and ſeals, or by one of the two univerſities under their ſeal 
| likewile 
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likewiſe; and except he ſhall firſt ſubſcribe to the three articles concerning 
che king's ſupremacy, the boo of common prayer, and the thirty nine 
articles: and if any biſhop ſhall licenſe any perſon without ſuch ſubſcrib. 
tion, he ſhall be ſuſpended from giving licences to preach for the fate 
of twelve months. 

And by the 31 El. c. 6. If any perſon ſhall receive or take any money, 
fee, reward, or any other profit, directly or indirectly, or any promik 
thereof, either to himſelf or any of his fricnds (all ordinary and laufül 
jv2s only excepted), to procure any licence to preach: ; he ſhall forf 
40. /. 10. | 

After the preacher ſhall be licenſed, then it is ordair.ed as followeth: 

Can. 45. Every beneficed man, allowed to be a preacher, and re{i; 


1441 


+ 
is 

— 
* 


en his benefice, having no lawful impediment, ſhall in his own cure, c. 
in {ome other church or chapel (where he may conveniently) near adicin. 
ing, where no preacher is, preach one ſermon every ſunday of the yer; 
herein he ſhall foberly and fincerely divide the word of truth, to the 
ory of god, and to the beſt edification of the people. 

Can. 47. Every beneficed man, licenſed by the laws of this realy 
upon urgent occaſions of other ſervice) not to reſide upon his benefice, ſh] 
cauſe his cure to be ſupplied by a curate that is a ſufficient and license 
preacher, if the worth of the benefice will bear it. But whoſoever hatt 
two benefices, ſhall maintain a preacher licenſed, in the benefice where 
he doth not reſide, except he preach himſelf at both of them uſually. 

By Can. 50. Neither the miniſter, churchwardens, nor any other of: 
cers of the church, ſhall ſuffer any man to preach within their churche: 
or chapels, but ſuch as by ſhewing their licence to preach ſha]! apyer 
unto them to be ſufficiently authorized thereunto, as 1s aforeſaid. 

Can. 51. The deans, preſidents, and reſidentiaries of any cathecri 
or collegiate church, ſhall ſuffer no ſtranger to preach unto the pech 
in their churches; except they be allowed by the archbiſhop of the pu 
vince, or by the biſhop of the ſame dioceſe, or by either of the une 
fines: and if any in his ſermon ſhall publiſh any doctrine either ftrange d 
diſagreeing from the word of god, or from any of the thirty nine an 
| cles, or from the book of common prayer; the dean or refidents ſhall 


- 


* 


their letters, ſubſcribed with ſome of their hands that heard him, ſo 109! 

| as may be, give notice of the ſame to the biſhop of the dioceſe, that it 
may determine the matter, and take ſuch order therein as he ſhall thin 

convenient, | 'F 

Can. 52. That the biſhop may underſtand (if occaſion fo requi! 

hat ſermons are made in every church of his dioceſe, and who prcſuꝶe 

to preach without licence; the churchwardens and ſidemen ſhall lee, t 

7 5 the names of all preachers which come to their church from any 0 
N place, be noted in a book, which they ſhall have ready for that purp% 

; | wherein every preacher ſhall ſubſcribe his name, the day when 4 
| preached, and the name of the biſhop of whom he had licence“ 
bY preach. : | 
4 Can. 53. If any preacher ſhall in the pulpit particularly or name a 
. purpoſe impugn or confute any doctrint delivered by any other prez 
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in the ſame church, or in any church near adjoining, before he hath ac- 
quainted the biſhop of the dioceſe therewith, and received order from him 
Chat to do in that caſe, becauſe upon ſuch publick diſſenting and contra. 
dicting there may grow much offence and diſquietneſs unto the people 
the churchwardens or party grieved ſhall forthwith ſignify the ſame to the 
ſaid biſhop, and not ſuffer the ſaid preacher any more to occupy thar 
lace which he hath once abuſed, except he faithfully promiſe to forbear 
all ſuch matter of contention in the church, until the biſhop hath take, 
farther order therein: who ſhall with all convenient ſpeed ſo proceed 
therein, that publick ſatisfaction may be made in the congregation where 
the offence was given. Provided, that if either of the parties offendin; 
do appeal, he ſhall not be ſuffered to preach pendente lite. 
Can. 55. Before all ſermons, lectures, and homilies, the preacher: 
and miniſters ſhall move the people, to join with them in prayer, in tht, 
form, or to this effect, as briefly as conveniently they may. *© Ye ſhall 
« pray for Chriſt's holy catholick church, that is, for the whole congre- 
« gation of chriſtian people diſperſed throughout the whole world, and 
« eſpecially for the churches of England, Scotland, and Ireland. And 
« herein I require you molt eſpecially, to pray for the king's moſt excel 
« lent majeſty, our ſovereign lord James, king of England, Scotland, 
„France, and Ireland, defender of the faith, and ſupreme governor in 
« theſe his realms, and all other his dominions and countries, over all 
« perſons, in all cauſes, as well eccleſiaſtical as temporal. Ye ſhall alſo 
« pray for our gracious queen Anne, the noble prince Henry, and the 
« reſt of the king and queen's royal iſſue, Ye ſhall alſo pray for the 
« miniſters of god's holy word and facraments, as well archbiſhops and 
« biſhops, as other paſtors and curates. Ye ſhall alſo pray for the king's 
« moſt honourable council, and for all the nobility and magiſtrates of 
« this realm, that all and every of theſe in their ſeveral callings, may 
« ſerve truly and painfully to the glory of god, and the edifying and 
« well governing of his people, remembring the account that they muſt 
make. Alfo ye ſhall pray for the whole commons of this realm, that 
they may live in the true faith and fear of god, in humble obedience to 
the king, and brotherly charity one to another. Finally, let us praiſe 
god for all thoſe which are departed out of this life in the faith of 
«* Chriſt, and pray unto god that we may have grace to direct our lives 
after their good example; that this life ended, we may be made par- 
* takers with them of the glorious reſurrection in the life everlaſting : al- 
ways concluding with the lord's prayer.” 


The like form was injoined by the injunctions of queen Elizabeth in 
the year 1559; and a form of bidding was likewiſe preſcribed (but of a 
different tenor from theſe two) by the injunctions of Edward the ſixth 
and alſo before this (and before the reformation) we find the like bidding 
form in engliſh, in a f/t+val printed in the year 1509, which is much longer 
than theſe, and is reprinted at length by Dr Burnet in his hiſtory of the 
reformation. Vol. 2. Append. p. 104. 5 iS 
The occaſion of this kind of bidding prayer (as it is called) was, that 
in the ancient church ſilence was commanded to be kept for a time, for 

Vol. II. O 0 the 


40 


282 


Iiomilics. 


Publick Wozſhip. 


the peoples ſecret prayers; and in this or ſuch like form the miniſter di. 
rected the people what to pray for. A remainder of which uſage is {1 
preſerved in the office of ordination of prieſts. 1 Warn. 28. 

In the year 1661, there is an entry in the journal of the upper houſc of 
convocation, that the biſhops unanimouſly voted for one form of prayer, 
to be uſed by all miniſters, as well before as after ſermon : and that thi; 
order was purſued in the convocation (altho* not brought to effect), ap. 
pears from the minutes of the lower houſe, where on Jan. 31. we find a 
committee appointed for this (amongſt other purpoſes) to compile a prayer 


— 


before ſermon. G7#/. 311. 

Peccham. Every pricit ſhall explain to the people, four times a year, 
the fourteen articles of faith, the ten commandments, the two evangcl- 
cal precepts, the ſeven works of mercy, the ſeven deadly ſins with thei: 
conlequences, the ſeven principal virtues, and the ſeven ſacraments of 
grace. The tourteen articles of faith (whereof ſeven belong to the myſ 
tery of the trinity, and ſeven to Chriſt's humanity) are, 1. The uni; 
of the divine eſſence in the three perſons of the undivided trinity. 2. 
That the father is god. 3. That the fon is god. 4. That the holy ghoft, 
proceeding from the father and the ſon, is god. 5. The creation ef 
heaven and earth by the whole and undivided trinity. 6. The ſanCtifics- 
tion of the church by the holy ghoſt; the ſacraments of grace; and all 
other things wherein the chriſtian church communicateth. 7. The con- 
ſummation of the church in eternal glory, to be truly raiſed again in fe 
and ſpirit; and oppoſite thereunto, the eternal damnation of the repro- 
bate. 8. The incarnation of Chriſt. 9. His being born of the bleſſed 
virgin. 10. His ſuffering and death upon the croſs. 11. His deſcent 
into hell. 12. His reſurrection from the dead. 13. His aſcenſion into 
heaven. 14. His future coming to judge the world. The ten com- 
mandments are the precepts of the old teſtament. To theſe the goſpel 
addeth two others, to wit, the love of god, and of our neighbour. Of 
the ſeven works of mercy, ſix are collected out of the goſpel of St Mat- 
thew to feed the hungry, to give drink to the thirſty, to entertain the 
ſtranger, to cloath the naked, to viſit the ſick, and to comfort thoſe that 
are in priſon : and the ſeventh is gathered out of Tobias, to wit, to bury 
the dead. The ſeven deadly ſins are pride, envy, anger or hatred, floit- 
tulneſs, covetouſneſs, gluttony and drunkenneſs, luxury. The ſeven 
principal virtues are faith, hope, charity, which reſpect god; prudenct, 
temperance, juſtice, fortitude, with regard unto men. The ſeven facrt- 
ments of grace are baptiſm, confirmation, orders, penance, matrimony; 
the euchariſt, and extreme unction. Lind. 1, 43, 54. 

12. Rubrick aften the nicene creed. Then ſhall follow the ſermon, ot 
one of the homilies already ſet forth or hereafter to be ſet forth b 
authority, | 


Form of ordaining deacons. It appertaineth to the office of a deacon, 10 
read holy ſcriptures and homilics in the church. 


Art. 35. The ſecond book of homilies, the ſeveral titles whereof we 
have joined unto this article, doth contain 2 godly and Wwholſom- Joes 
and neceſſary for theſe times, as doth the former book of homes, Which 

| weil 


wic j 
wet 


Publick Wozlſhip. 


were ſet forth in the time of Edward the ſixth ; and therefore we judge 
chem to be read in churches, by the miniſters diligently and diſtinctly, 
that they may be underſtanded of the people. 

Can. 49. No perſon whatſoever, not examined and approved by the 
biſhop of the dioceſe, or not licenſed as is aforeſaid for a ſuſficient or 
convenient preacher, ſhall take upon him to expound in his own cure or 
elſewhere, any ſcripture or matter of doctrine ; but ſhall ſtudy to read 
plainly and aptly (without gloſſing or adding) the homilies already fe 
forth, or hereafter to be publiſhed by lawful authority, tor the confirma- 
tion of the true faith, and for the good inſtruction and edification of 
the people. 

Can. 46. Every beneficed man, not allowed to be a preacher, ſhall 
procure ſermons to be preached in his cure, once in every month at the 
leaſt, by preachers lawfully licenſed ; if his living, in the judgment cf 
the ordinary, will be able to bear it. And upon every ſunday, when 
there ſhall not be a ſermon preached in his cure; he or his curate ſhall 


read ſome one of the homilies preſcribed or to be preſcribed by authority, 
to the intents aforeſaid. 
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13. Beſides the publication of things merely eccleſiaſtical, there are Publication of 
divers acts of parliament, and other matters temporal, required to be 2 of pariia- 


publiſhed in the churches. Such are theſe which follow: 


ment, and 


g 5 br other temporal 
The act of uniformity of the 5 & 6 Ed. 6. is required to be read in the F 


church by the miniſter once every year. 


The act againſt ſwearing, of the 19 C. 2. to be read in the church by 
the miniſter tour times every year. 

The act of the 12 An. ft. 2. c. 18. concerning ſhips in diſtreſs, to be 
read in the church four times a year, in all the fea port towns, and on the 
coalt, immediately after prayers and before the ſermon. | 

The act for the obſervation of the fifth of November, to be read by 
the miniſter on that day, after the morning prayer or preaching. 

The act for the commemoration of king Charles the ſecond's reftoration, 
to be read after the nicene creed on the lord's day next before the 
twenty ninth day of May yearly. 

By the 3 & 4 I. c. 12. What defaults or annoyances the ſurveyor of 
the highways ſhall find in the highways, cauleways, bridges, ditches, 
hedges, trees, watercourſes, drains, or cutters ; he ſhall, immediately 
alter ſermon ended, give publick notice of the ſame in the pariſh 
church. ſ. 8. | 


By the 17 C. 2. c. 3. The churchwardens and overſcers of the poor 


ſhall cauſe publick notice to be given in the church, of every rate for relief 


of the poor allowed by the juſtices of the peace, the next ſunday after 
ſuch allowance; and no rate ſhall be reputed ſufficient to be collected, till 

ater ſuch notice given. ſ. 1. 
By the yearly land tax acts, and by the acts for laying duties upon 
ouſes and windows, the collectors of the ſaid tax and duties refpectively 
all, within ten days after their receipt of the duplicates of the aſſeſſ- 
ment, cauſe publick notice to be given in the church or chapel immedi- 
arch after divine ſervice on the lord's day (if any ſuch divine tervice ſhall 
O 02 be 


matters iu the 
church. 


— 2 


1 


—— 


e 


1 
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Publick Wozthtp, 


be performed therein within that time) of the time and place appointed 


by the commiſſioners, for hearing and determining appeals againſt the 
ſaid aſſeſſment. 


Pulpit. See Church. 


E — * * _ * Poul — _— 
_— —_— 


Purgation. 


Purgation in 1. B* a provincial conſtitution of archbiſhop Langton ; Eccleſiaſiici 


general, 


judges ſhall not compel any to come to purgation at the fſugge! 
tion of their apparitors, unleſs they be infamed by grave and good men, 
Lind. 312. | 

And by a conſtitution of archbiſhop Stratford; Perſons defamed dt 
crimes and exceſſes, and willing to purge themſelves, ſhall not be drann 
out of one deanery into another, or to places in the country where vic- 
tuals and neceſſaries of lite are not to be fold : And in the enjoining ct 
purgation to them, not more than fix compurgators ſhall be required for 
fornication, or the like crime; nor more than twelve for a greater crime, 
as for adultery, Lind. 343. 

And purgation was exerciſed in the following manner: When any mat 
or woman lay under a common ſuſpicion or publick fame of incontinenct, 
or other vice; tho' there was not proof plain and full enough to convict! 
them, yet were they liable to be ſummoned before the ſpiritual judge, 
and to be charged with the crime. If they confeſſed ; they had a certai 
penance immediately injoined them: If they denied; the judge enjoine 
them purgation to be performed on a day appointed, by their own oz! 
and by the oaths of five or ſix neighbours (more or leſs, according to te 
nature of the crime, and the condition of the perſon) ; and thoſe to be © 
good fame and ſober converſation. The oath of the perſon ſuſpefte! 
was, to declare his own innocence ; and the oath of the compurgaton, 
that they believed what he ſwore was true. If the perſon came at the di 
appointed, together with his neighbours, and purged himſelf according 
to the rules of the church, he was diſmiſſed, and declared innocent, and 
reſtored to his good name; but he was at the fame time enjoined to avoid 
the cauſe of ſuſpicion, or the ground of the fame, for the time to come 
But if he appeared not, he was declared contumacious, and proceect 
againſt as ſuch; or if he did appear, and could not perform purgat! 
(chat is, either would not ſwear to his own innocence, or could not bing 
others to ſwear that they believed he ſwore true,) ſuch failure was taken 
for conviction, and the judge proceeded to enjoin penance, in the 4 
manner as if the perſon had been duly convicted, by his own confcfiivr, 
or by the teſtimony of others. Gig. 1042. 3 

But by the 13 C. 2. c. 12. ſ. 4. I ſhall not be lawful for an) perj® 
exerciſing eccleſiaſtical juriſdiftion, to tender or adminiſter unto any hell 


_ whatſeever, the gath uſually called the cath ex officio, er any other oath, _ 


Purgation. 


' by ſuch perſon to whom the ſame is tendred or adminiſtred, may be charged or 
compelled to confeſs, or accuſe, or to purge him or herſelf, of any criminal mat- 
tor or thing, whereby he or ſhe may be liable to cenſure or puniſhment. 


Compelled to confeſs] So that any perſon may ſtill offer himſelf volunta- 
rily, for the clearing of his innocence, to ſuch purgation as hath been 
| deſcribed. G1b/. 1042. 
7 2, Anciently, upon the allowance of the benefit of clergy, the perſon Purpation on 
accuſed was delivered to the ordinary, to make his purgation ; which it venefit of 
was to be before a jury of twelve clerks, by his own oath affirming his clergy allow- 
innocency, and the oaths of twelve compurgators as to their belief of it.“ 
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2 II. I. 383. Mood Civ. L. 669. 


[tical But now, by the ſtatute of the 18 El. c. 7. this kind of purgation is 

Toe! alſo taken away; and the perſon admiited to his clergy ſhall not be delivered 

men 4% the ordinary, 

12 Quakers, See Diſſenters. 

rawn 

vic. _ — — — — — = — 

15 

Of 1 7 / 

in Quare impedit. 

828 094 RE impedit is a writ that lieth, where one hath an advowſon, and 

950 the parſon dies, and another preſents a clerk, or diſturbs the right- 

DVIC. ful patron to preſent; then the rightful patron (altho he be a purchaſer, 

ge, and do not claim from his anceſtors) ſhall have this writ. But an aſſize 

By of derrein preſentment hes, where a man or his anceſtors have preſented 

as before. From ' whence it follows, that where a man may have an afliſe 

Wan of darrein preſentment, he may have a quare impedit; but not contrariwiſe. 

) HE Terms of the Laco. | 

Je Ui And it is ſo called, in like manner as moſt of the other writs in the 

dich regiſter, from certain words in the writ reſpecting the ſpecial matter for 

tors which the writ is brought. i N 

Gay The law concerning writs of guare impedit is treated of under the title 

dul Advowlon. 

and 

void 

me. e — — — — — — A 

edec | Mo 

ion 1 | 4 

3 Quare incumbzavit. 

1 | 

Care er E incumbravit is a writ that lies, where two are in plea for the 

Non, advowſon of a church, and the biſhop admits the clerk of one of 
them within the fix months; then the other ſhall have this writ againſt 

1 2 2224 And this writ lies always depending the plea. Terms of 

777 . | : 


Which is treated of more at large under the title Adbowlon. 
Quatre 
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Quare non admiſit. 


UARE non admiſit is a writ that lies, where a man hath recover 
an advowſon, and ſends his clerk to the biſhop to be admitted, any 


the biſhop will not receive him; then he ſhall have the ſaid writ again 
the biſhop. Terms of the L. 


Quarrelling in the church or churchyard. See Church, 


Querela duplex. See Double quarrel, 
Queſtmen. See Churchwardens. 


Quod permittat. 


0 UOD permittat is a writ granted to the ſucceſſor of a parſon, for the 
recovery of common of palture, by the ſtatute of the 13 Ed. . 424 
and hath its name from thoſe words in the writ. 


Rape. 
Carnally 1. 1 F any perſon ſhall unlawfully and carnally know and abuſe any woman 
knowing a > child under the age of ten years; every ſuch unlawful and carnal know: 
wo child Jedge ſhall be felony, and the offender ſhall ſuffer as a felon without allowance 
mon ee, of cleryy. 18-EL e. 
Taking a wo- 2: By the 3 Ed. 1. c. 13. The king probibiteih, that none do take a) 
wan by force. by force any maiden within age (neither by her own conſent nor without), 
nor any wife or maiden of full age, nor any other woman againſt her will; ond 
if any do, at his ſuit that will ſue in forty days, the king ſhall do commu 
right ,, and if none commence his ſuit within forty days, the king ſhall ſue: 
and ſuch as be found culpable, ſhall have two years impriſonment, and after 
ſhall fine at the king's pleaſure; and if they have not whereof, they ſhall be 
puniſhed by longer impriſonment, according as the treſpaſs requireth. 


Do take away by force] The taking away by force of any woman what 
ſoever againſt her will, albeit there be no rape, is generally prohibited d 
this act, upon the penalty herein expreſſed. 2 Inf, 182. by 
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| MES he got into his power. 1 Haw. 110. 


Rape. 


Any maiden within age] This ſhall be taken for her age of conſent, that 
is, twelve years old, for that is her age of conſent to marriage; and the 
taking her away within that age, whether ſhe conſent or no, 1s prohibited 


by this act. 2 Iuſt. 182. 


By the 13 Ed. 1. ſt. 1. c. 34. Of women carried away with the goods of 
their huſbands ; the king ſhall have the ſuit for the goods ſo taken away. 


Of women carried away] This is to be underſtood of a violent taking 


away by any perſon; and fo this action may be brought againſt women 


as well as men. 2 Inſt. 435. 

The king ſhall have the ſuit] Yet may the huſband alſo have his action 
of treſpaſs, both by the common law, and by the ſtatute of the 3 Ed. 1. 
c. 13. 2 Inſt. 434. 
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3. By the 3 H. 7. c. 2. Where women, as well maidens, as widows, and Taking a wo- 


wives, having ſubſtances, ſome in goods moveable, and ſome in lands and tene- 


ments, and ſome being heirs apparent unto their anceſtors, for the lucre of ſuch 


ſubſtances be oftentimes taktn by miſdoers, contrary to their will, and after 
married to ſuch miſdoers, or to other by their aſſent, or defoiled; it is enafted, 
that what perſon that taketh any woman ſo againſt her will unlawfully, that 
5 to jay, maid, widow, or wife, that ſuch taking, procuring, and abctting to 
the ſame, and alſo receiving wittingly the ſame woman ſo taken againſt her 
will, and knowing the ſame, be felony ; and that ſuch miſdoers, takers, and 
procurators to the ſame, and receitors, knowing the ſaid offence in form afore- 
fa.d, be reputed and adjudged as principal felons. 


Where women Sc.] This act, on the offender's part, doth extend to all 
degrees, and to all perſons; but extendeth not to all women. For on 
the woman's part, three things are neceſſarily required to make the offence 
felony; 1. That the maid wife or widow have lands or tenements or 
moveable goods, or be an heir apparent. 2. That ſhe be taken away 
againſt her will. 3. That ſhe be married to the miſdoer, or to ſome 
other by his conſent, or be defiled (that is, carnally known), For if theſe 


concur not, the miſdoer 1s no felon within this ſtatute, but otherwiſe to 
be puniſhed. 3 If. 61. 


Contrary to their will] It is no manner of excuſe, that the woman at 
firlt was taken away with her own conſent; becaufe if ſhe afterwards re- 
fule to continue with the offender, and be forced againſt her will, ſhe 


may from that time as properly be ſaid to be taken againſt her will, as ” 


8 had never given any conſent at all: for till the force was put upon 
er, ſhe was in her own power. 1 Haw, 110. 
And it is not material, whether a woman ſo taken away be at laſt mar- 


died or defiled, with her own conſent or not, if ſhe were urder the force 
the time; becauſe the offender is in both caſes equally within the words 


of the ſtatute, and ſhall not be conſtrued to be out of the meaning of 
It, for having prevailed over the weakneſs of a woman, whom by ſo baſe 


Receiving 


man having, 
ſubſtance. 
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Taking a wo- 
man under 
{ixtcen, 


Rape. 


Receiving wittingly the ſam? woman] But by a conſtruction of the com. 


mon law, they that receive the miſdoers, and not the woman, are vn, 


acceſſaries, and not principal felons. 3 Inſt. 61, 62. 
Be felony] And by the 39 El. c. 9. The benefit of clergy is taken away 


from the principals, procurers, and acceſſaries before. 


And for the proof of this felony. the woman may be admitted an ey. 
dence againſt the miſdoer, tho' married to him; becauſe ſuch marriae; 
was founded in force and terror; and becauſe, as ſuch caſes are generally 
contrived, ſo heinous a crime would go unpuniſhed, unleſs the teftimgyy 
of the woman ſhould be received. Gf. 418. 

And when a woman 1s taken by force in one county, and married in 
another county, the offender may be indicted and found guilty in ſuc, 
other county; becauſe the continuing of the force there, amounts to 
forcible taking within the ſtatute. 1 Haw. 110. 

4. By the 4 & f P. & M. c. 8. I. ſhall not be lawful to any perſin i 
take or convey away, or cauſe to be taken or conveyed away, any maid an tt: 
man child unmarried, being within the age of ſixteen years, out of the pi. 


ſeſſion cuſtody or governance and againſt the will of her father or of ju 


perſon to cobom by his will or other act he appointed her guardian; exc! 


ſuch taking and conveying away as ſhall be made without fraud, by or fu 


her maſter or miſtreſs, or her guardian in ſocage, or guardian in chivalry, 
5 7 

And if any perſon above the age of fourteen years, ſhall unlawfully take v 
convey, or cauſe to be taken or conveyed any maid or woman child unmarritt 
being within the age of ſixteen years, out of the poſſeſſion and againſt the *:i 
of her father or mother or guardian; he ſhall, on conviflion and ati ain 5 
the order and due courſe of the laws of this realm, be impriſoned for tw ye, 
or elſe pay ſuch fine as ſhall be aſſeſſed by the court of ſtar chamber. |. 3. 

And if any perſon ſhall ſo take away or cauſe to be taken away, and aciii!, 
any ſuch maid or woman child; or ſhall againſt the will of or unkno:% i 
ber father if he be living, or againſt the will of or unknown to her null 
(having the cuſtody of her) if he be dead; by ſecret letters, meſſages, or oli 
wiſe, contract matrimony with her: he ſhall, being thereof lawfully conviit 


as aforeſaid, be impriſoned for five years, or elſe pay ſuch fine as ſhi te 


aſſeſſed by the ſaid court. The one moiety of which fines fhall be, half t tht 
king, and half to the party grieved. ſ. 4. 2 

And the king and queen's honourable council of the flar chamber, by did 
complaint or information, and juſtices of afſize by inquiſition or indilimen, 
ſhall have power to hear and determine the ſaid offences ; upon every hid 
indiftment and inguiſitions ſuch proceſs ſhall be awarded, as upon an ini 
ment of treſpaſs at common law, ſ. 5. 

And if any woman child or maiden, being above the age of twelve Yu h 
and under the age of fixteen, do conſent or agree to ſuch perſon that ſai J 
nake any contract of matrimony; her next of kin, to whom the inberiſcli 
fhould come after her deceaſe, ſhall have all ſuch lands as fhe bad iu paſt 


reverſion or remainder at the time of ſuch aſſent, during the life of ſuch pi 


that Hall ſo contract matrimony ; and after her deceaſe the ſame ſpall * 
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| ſuch perſon as they ſhould have done in caſe this act had not been made, other 


thon to him only that ſo ſhall contract matrimony. 1. 6. 

Provided, that this ſhall not extend to any orphans in London, or any other 
city borough or town, where orphans are commonly provides for by grant or 
cuſtom ; but the lord mayor and aldermen of London, and the head oficcrs in 
other cities boroughs or towns, may take ſuch order therein os they have been 


Won. I. 7. 2 


It ſhall not be Iawful] This clauſe is but a declaration of the common 
law; by which any perſon might be fined and impriſoned for the off-nce 
therein ſpecified and contained : and the ſtatute 1s only an aggravation of 
puniſhment, and doth not create an offence, G7}. 419. 


Azpainſt the will of her father] H. 15 G. 2. K. againſt Cornforth and 
others. The court granted an information againſt the defendants, for 
taking away a natural daughter under ſixteen, under the care of her pu 
tative father; being of opinion it was within this ſtatute. Sr. 1162. 


Againſt the will of her father or mother or guardian] In the caſe of 
Twiſleton and King, M. 20 C. 2. it was alledged, that the girl conſented 
to go; but the court took no notice of that: and it being plainly againſt 
the will of the parents, the jury were directed to find the parties guilty. 
2 Keb. 432. 


By ſecret letters, meſſages, or otherwiſe] The mother of one Tibbeth, 
fearing that her only daughter might be ſtolen, entreated the lady Gore 
to take her into her family; who married her (being under the age of ſix- 
teen) to her ſon, without conſent of the mother, who was allo her gua;- 


dian. But the eſtate being ſued for by Hicks according to the tenor of 


the ſtatute, and it appearing to the court that the marriage was folem- 
nized by a lawful miniſter, in the church, at a canonical hour, before 
leyeral people, and while the church doors were open; the caſe was found 
not to be within the deſign and intention of this ſtatute ; nor could the 


| Plaintiff prove any thing to make a forfeiture : ſo he was nonſuit. G10, 


420, 


| Honourable council of the ſtar chamber] It is declared in Moor's caſe, 
that inaſmuch as there are no negative words in this new conveyance 
of power to the ſtar chamber, and the court of king's bench had a right 
to hear and determine before the ſtatute z the ſame power which they had 
by the common law ſtill remaineth to them, notwithitanding the ſtatute ; 


| and that ſo it would have been, tho' the court of ſtar chamber had till 
| continued. And it appears that one Story was fined 1001 by the court 
J of king's bench, for taking away a young woman under ſixteen out of 


er mother's cuſtody ; and two women who were aſſiſtants 501 each; 


? and all bound to the good behaviour, the firſt for five years, and the 
1 wo others for one year. Gibſ. 420. 5 | 
5. By the 13 Ed. 1. ft. 1. c. 34. If a man do raviſh a woman married, Raviſime 


ar other, where he did not conſent, neither before nor after; he ſhall 


L _— Judgment of life and of member : And where a man raviſheth a woman 
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Rape. 


married, lady, damoſel, or other, with force, altho' ſhe conſent after; he a! 
have ſuch judgment as before is ſaid, if he be attainted at the king's ſuit, an} 
there the king fhall have the ſuit. 


He fhall have judgment of life and of member] That is, he ſhall be at. 
tainted of felony. And this 1s to be underſtood, upon an appeal to he 
brought by the party raviſhed. But if ſhe did conſent, either before gr 
after, ſhe ſhall have no appeal. 2 It. 433, 434. 


If be be attainted at the king's ſuit] And not at the ſuit of the pany 
upon an appeal, as in the former caſe : for here it is ſuppoſed, that ſhe 
conſenteth afterwards ; which barreth her appeal. 2 Inf. 434. 


By the 6 R. 2. c. 6. Againſt the offenders and raviſhers of ladies, ani 
the daughters of noblemen, and other women, it is ordained, that whereſurvir 
they be raviſhed, and after ſuch rape do conſent to ſuch raviſhers, that as i 
the raviſhers, as they that be raviſhed, be from thenceforth diſabled to have u 
challenge all inheritance dower or joint feoffment, after the death of their li 
bands and anceſtors. And the next of blood ſhall have title immediately oft 
ſuch rape to enter. And the huſbands of ſuch wowen, if they have hut and, 
or if they have not then their fathers or other next of blood fhall have thir 
fuit againſs the raviſhers, to have them thereof convift of life and mens, 
ali the ſame woman after ſuch rape do conſent to the raviſher : And tht d. 
fendant ſhall net cage battel, but be tried by inquiſition of the country. Savin 
to the king and other lords the eſcheats of ſuch raviſhers, if they be there] 
convicł. 


Shall have their ſuit} That is, by appeal. 


By the 18 El. c. 7. For the repreſſing of the moſt wicked and feliniu 
rapes or raviſhments of women, maids, wives, and damoſels ; it is enatted, thit 
if any perſon ſhall commit any manner of felonious rape or raviſhment, be ſhui 
be guilty of felony without benefit of clergy. 


And all rapes are commonly excepted out of the acts of general Pardon. 


Rate for the repair of the church: See Church. 


| Reader. 


T HE office of reader is one of rhe five inſerior orders in the Romi 
church. | 
And in this kingdom, in churches or chapels where there is only a de 
fmall endowment, and no clergyman will take upon him the charge ® 
cure thereof, it hath been uſual to admit readers, to the end that dum 
ſervice in ſuch places might not altogether be neglected. 1 
4 


Reader. 


It is ſaid, that readers were firſt appointed in the church about the 
i third century. In the Greek church they were ſaid to have been ordained 
by the impoſition of hands: But whether this was the practice of all the 
Greek churches hath been much queſtioned. In the Latin church it was 
be certainly otherwiſe. The council of Carthage ſpeaks of no other cere- 
* mony, but the biſhop's putting the bible into his hands in the preſence 


of the people, with theſe words, Take this book and be thou a reader 


ve foal 
t, and 


"* WW of the word of god, which office if thou ſhalt faithfully and profitably 
perform, thou ſhalt have part with thoſe that miniſter in the word of 
Party „ god.“ And in Cyprian's time, they ſeem not to have had ſo much 
lat ſhe of the ceremony as delivering the bible to them, but were made readers 
by the biſhop's commiſſion and deputation only, to ſuch a ſtation in the 
church. Bingh. Antiq. V. 2. p. 31. 
Ps, ONd Upon the reformation here, they were required to ſubſcribe to the fol- 
ſerver lowing injunctions: 
* wi BE © Imprimis, I ſhall not preach or interpret, but only read that which 
act ir 


is appointed by publick authority: 
I ſhall not miniſter the ſacraments or other publick rites of the church, 
but bury the dead, and purify women after their childbirth : 
I ſhall keep the regiſter book according to the injunctions : 
1 ſhall uſe ſobriety in apparel, and eſpecially in the church at common 
rayer : 
| 1 ſhall move men to quiet and concord, and not give them cauſe of 
offence: | 
I ſhall bring in to my ordinary, teſtimony of my behaviour, from the 
honeſt of the pariſh where I dwell, within one half year next following : 
I ſhall give place upon convenient warning ſo thought by the ordinary, 
| If any learned miniſter ſhall be placed there at the ſuit of the patron of 
the pariſh : i | | 
I ſhall claim no more of the fruits ſequeſtred of ſuch cure where I 
© ſhall ſerve, but as it ſhall be thought meet to the wiſdom of the ordinary: 
I ſhall daily at the leaſt read one chapter of the old teſtament, and one 
= of the new, with good adviſement, to the increaſe of my know- 
Cl ge : 
I ſhall not appoint in my room, by reaſon of my abſence or ſickneis, 
| any other man; but ſhall leave it to the ſuit of the pariſh to the ordinary, 
tor aſſigning ſome other able man : 
I ſhall not read but in poorer pariſhes deſtitute of incumbents, except 
| in the time of ſickneſs, or for other good conſiderations to be allowed 
by the ordinary : 8555 
I fhall not openly intermeddle with any artificers occupations, as co- 
vetouſly to ſeek a gain thereby; having in eccleſiaſtical living the ſum 
er twenty nobles or above by the year,” | 
© This was reſolved to be put to all readers and deacons by the reſpec- 
© ve biſhops, and is ſigned by both the archbiſhops, together with the 
I bilhops of London, Wincheſter, Ely, Sarum, Carliſle, Cheſter, Exeter, 
bath and Wells, and Glouceſter. Strype's Aune!s. V. I. p. 306. 
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292 Reader. 


By the foundation of divers hoſpitals, there are to be readers ot 
prayers there, who are uſually licenſed by the biſhop. 


— $3 £29 


Reading deſk. Sce Church. 
Retulal. Sce Brnefice. 
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O far as this officer is to be conſidered ſolely in the capacity of ; 

notary publick, fee the title Motùdty Publick. 

1. Can. 123. No chancellor, commiſſary, archdeacon, official, or any 
other perſon uſing eccleſiaſtical juriſdiction, ſhall ſpeed any judicial act, 
either of contentious or voluntary juriſdiction, except he have the ordinary 
regiſter of that court, or his lawtul deputy ; or it he or they will not or 
cannot be preſent, then ſuch perſons as by law are allowed in that behalf 
to write or ſpecd the fame, under pain of ſuſpenſion ipſo facto. 

And this is according to the rule of the ancient canon law; which, to 
prevent falſifications, requireth the acts to be written by ſome publick 
perſon (if he may be had), or elſe by two other credible perſons : and the 
credit which the canon law gives to a notary publick is, that his teſtimony 
Ball be equal to that of two witneſſes. Gib. 996. 

2. Cai. 134. If any regiſter, or his deputy or ſubſtitute whatſoever, 
ſhall receive any certificate without the knowledge and conſent of the 
judge of the court; or willingly omit to cauſe any perſon (cited to appear 
upon any court day) to be called; or unduly put off and defer the exa- 
mination of witneſſes to be examined by a day ſet and aſſigned by the 
judge; or do not obey and obſerve the judicial and lawful monition of 
che ſaid judge; or omit to write or cauſe to be written ſuch citations and 
decrees as are to be put in execution and ſet forth before the next court 
day; or ſhall not cauſe all teſtaments exhibited into his office to be rc- 

giſtred within a convenient time; or ſhall ſet down or enact, as decreec 
by the judge, any thing falſe or conceited by himſelf, not ſo ordered or de. 
creed by the judge; or in the tranſmiſſion of proceſſes to the Judge ac 
quem, ſhall add or inſert any falſnood or untruth, or omit any thing therein, 
either by cunning or by groſs negligence ; or in cauſes of inſtance, or pro- 
moted of office, ſhall receive any reward in favour of either party, or He 
of counſel directly or indirectly with either of the parties in ſuit z or in the 
execution of their office ſhall do ought elſe malicioufly, or fraudulent!y. 
whereby the ſaid eccleſiaſtical judge or his proceedings may be ſlandred 
or defamed: we will and ordain, that the ſaid regiſter, or his deputy, or 
ſubſtitute, offending in all or any cf the premiſſes, ſhall by the biſhop ® 
the dioceſe be ſuſpended from the exercile of his office, for the 1pace 0! 


one to or three months or more, according to the quality of his oficnce 
alc 
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and that the ſaid biſhop ſhall aſſign ſome other publick notary to execute 
and diſcharge all things pertaining to his office, during the time of his 
{aid ſuſpenſion. 

Dr Godolphin ſays, If there be a queſtion between two perſons 
touching ſeveral grants, which of them ſhall be regiſter of the biſhop's 
court; this ſhall not be tried in the biſhop's court, but at the common 
law: for altho the ſubjectum circa quod be ſpiritual, yet the office it ſelf 
is temporal. God. 125; | 

So in the caſe of K. and Ward, H. 4 G. 2. There was a mandamus to 
Dr Ward the commiſſary, to admit Henry Dryden to be depury regiſter 
of the archbiſhop of York's court; ſuggeſting that Dr Thomas Sharpe 
had been admitted to the office, to execute the {ame by himſelf or his 
deputy ; that he had appointed Dryden (who is averred to be a fit 
perſon) to be his deputy, whom the commiſſary had retuſed to admit, 
to the great damage of Dr Sharpe who complains; and therefore the 
writ commands the commiſfary to admit and ſwear Dryden, or ſhew cauſe 
to the contrary. To this the commiſſary returns; that long before the 
conſtituting Dryden to be deputy, John Sharpe and Thomas Sharpe 
were admitted to the office as principals, to hold for their lives, and thc 
life of the ſurvivor; that they, in the year 1714, appointed John Shaw 
to be their deputy, who executed the office till John Sharpe died ; that 
Thomas Sharpe ſurvived, and on May 12, 1727, by a new appointment 
conſtituted Shaw his deputy, who was admitted, and executed the office 
until ſuſpended in the manner after mentioned; that Shaw at the times 
of his admiſſion took an oath, that he would juſtly and honeſtly execute 
the office without favour or reward, and do every thing incumbent on the 
office, and not be an exacter or greedy of rewards ; and then ſets forth the 
134th Canon; and further, that whilſt Shaw was deputy, ſeveral proc- 
tors of the court on the ſixteenth of February 1727 exhibited to the com- 
miſſary ſeveral articles againſt him, complaining of divers miſbeh1viours 
in his office, contrary to ſeveral of the particulars ſet forth in che laid 
canon; that Shaw being ſummoned on the ſixth of April 1728, gave in 
his anſwer in writing (which is ſet forth); and then the return goes on, 
that toraſmuch as it appeared to the commiſſary that the anſwer was in 
ſufficient, and that Shaw had confeſſed himſelf guilty of ſeveral omiſhons 
and extortions in the exerciſe of his office, therefore upon complaint 
thereof to the archbiſhop, he on the twenty firſt of May 1728, by hits 
commiſſion under his archiepiſcopal ſeal directed to the commiſtary, an! 
reciting that Shaw had been guilty in the manner before mentioned, dot! 
therefore impower the commiſſary to ſuſpend him and aſſume another no. 
tary publick; that by virtue hereof, he on the twenty fourth of May 1725 
lulpended Shaw for five years, and aſſumed Joſeph Leech a notary pub- 
lick, who before the conſtituting Dryden to be deputy, took upon Nin 
and hath ever ſince executed the office; that Shaw appealed, and in that 
*ppeal alledged, that on the twenty third of May 1728 he reſigned the 
once, and that Dr Sharpe had appointed William Smith to be deputy, 
that Cclegates were appointed, who on the twenty third of October 172 
Wucd an inhibition to the commiſſary, that pending the appeal he foul. 
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do nothing to the prejudice of the appellant , that the appeal remains yy. 
determined; and for theſe reaſons he cannot admit Dryden to be the de. 
puty of Dr Sharp. Strange argued, that the return was ill, and thy 
there ought to be a peremptory mandamus z which argument was to the 
following effect: I muſt obſerve in general, that there is no incapacity 
returned in Dryden, no want of any regular appointment or depuration, 
on the contrary it appears, that Dr Sharpe had a power to make a depyry, 
and that he hath executed it with regard to Dryden : As therefore Dryden 
hath prima facie a regular title to the office, the commiſſary who is to ad. 
mit him ought not to refuſe to do his duty; eſpecially conſidering, that tle 
admiſſion gives no right, but only a legal poſſeſſion, to enable him t9 
aſſert his right if he has any: And upon this foundation it is, that noy 
fuit electus hath been held no good return to a mandamus to fwear in 
a churchwarden, becauſe it is directed only to a miniſterial officer, who i; 
to do his duty, and no inconvenience can follow; for if the party hath 
right, he ought to be admitted; if he hath not, the admiſſion will do him 
no good: This effect of a mandamus to admit, was laid down in the cafe 
of the king againſt the dean and chapter of Dublin, H. 7 G. which was 
a mandamus to admit one Dougate to his feat in the choir and his voice 
in the chapter; for wherever the office is but miniſterial, he is to execute 
his part, let the conſequence be what it will: In the caſe of the king 
and Simpſon, M. 11 G. there was a mandamus to the archdeacon 6: 
Colcheſter, to ſwear Rodney Fane into the office of churchwarden ; the 
archdeacon returned, that before the coming of the writ he received an 
inhibitton from the biſhop ; but the court held that was no excule, and 
that a miniſterial officer is to do his duty, whether the act will be of any 
validity or not: In the caſe of Taylor and Raymond, M. 4 G. to 
mandamus to ſwear in a churchwarden, it was returned, that before the 
coming of the writ he had ſworn in another; and it was held an ill re- 
turn, for be the right which way it will, the officer is to do his duty: 
Theſe two laſt caſes are both in point; in one there was an inhibition (3 
there 1s in this caſe), and in the other there was another officer, as they 
pretend there is here, to wit, Joſeph Leech: But what is that inhibition 
it is, to do nothing that may prejudice the appeal: Can this hurt Shaw! 
no; if he is relieved on the appeal, he will be reſtored, tho' another is 
admitted; if he is not relieved, it muſt be for want of a right, and he 
will not be capable of ſuffering any prejudice by the other's admiſſion : 


caſe is, that it appears by Shaw's own ſhewing, that he had the day before 
nis ſuſpenſion ſurrendred his deputation; and that accounts for the laſt 
part of the return, that the appeal is undetermined, it not being of af) 
conſequence to Shaw to proſecute it any further; beſides, this would be 
to deprive Dr Sharpe of the benefit of this office as long as Shaw bal | 
think fit to ſleep upon the appeal, Dr Sharpe having no power to exPecire 
the determination: A deputy is but at will; and this is to deprive Dr 
Sharp of his will for five years; which ſuſpenſion I take to be illegal; 
for the expreſſion in the canon of ſuch a number of months er more, mut 


have a reaſonable conſtruction, and can never be extended to five 1 8 
ha 
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ghaw is intirely diveſted of the office, which anſwers the purpoſe of re- 
formation better than a bare ſuſpenſion ; As therefore the office is vacant, 
there can be no reaſon why the commiſſary ſhould refuſe to fill it up; and 
x peremptory mandamus ought to go.” And by the court: Surely it is 
attempting too much, to ſupport this as a good return; the effect of a 
mandamus, as laid down, is certainly fo, that it gives no right: The ca- 
non only intended, that the biſhop ſhould ſuſpend, where the principal 
would not revoke; but an actual revocation is better than a ſuſpenſion: 
it would be carrying the power of inhibitions a great way, if we ſhould 
allow them the force contended for by the return: We are therefore all 
of opinion, that the return is ill. Then exception was taken to the writ, 
that a mandamus would not lie for a deputy; and for this was cited 
6 Mod. 18. where Holt chief juſtice lays it down, that for a deputy a 
mandamus will not lie: But it was anſwered, that this is not a man- 
damus for the deputy, but for the principal to be admitted to have a 
deputy ; the refuſal of Dryden 1s laid to be, to the great damage of Dr 
Sharpe, and therefore to do Dr Sharpe right in the premiſſes is the writ 
awarded; it appears Dr Sharp has a frechold in the office, fo tho? his de- 
puty is but at will, he hath it for life; and in 1 FVentr. 110. a mandamus 
was granted to reſtore a perſon to the office of deputy ſteward of the 
court of the council of the Marches, and it was held to lie for a revocable 
deputy, becauſe the principal hath no other way to get him admitted; 
and in the report of the ſame caſe in 1 Lev. 306. it is ſaid by the court, 
that altho' a mandamus doth not lie for a deputy, yet it hes for him 
who deputes him, to have him admitted or reſtored, for otherwiſe he 
may be deprived of his power to make a deputy. Then it was further 
objected, that a mandamus doth not lie for a ſpiritual office; and for 
tus were cited divers caſes, where it was determined that a mandamus 
will not lie for a proctor, who belongeth as much to, the eccleſiaſtical 
court as the regiſter doth : Unto which it was anſwered, that this is not 
any objection; a mandamus hath been granted to admit an under- 
ſchoolmaſter, and yet ſchoolmaſters are within the canons of 1603 as 
well as regiſters; fo in the cafe of Mr Folks lately, for the office of 
apparitor general of the archbiſhop of Canterbury; io it hath been often 
granted for a pariſh clerk ; for a ſexton; ſo in like manner it was 
granted to reſtore Dr Bentley to his degrees; and to admit Dr Sherlock 
wa prebend at Norwich; and it is to be obſerved, that no aſſize will 
lie for this office, therefore if the party hath not this remedy, he hath 
none; the reaſon why it was refuſed to a proctor was, becauſe it did not 
appear what intereſt he had, but here appears a frechold. And by the 
court; We all think this writ is good, notwithſtanding the exceptions 


yay _ been taken, and therefore a peremptory mandamus mult go, 
F. 893. 7 
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Negiſſer of 
chriſlenipge, 
marriages, 

and builals. 


Begiter book. 


1. II E keeping of a church book, for the age of thoſe that hoy! 
be born and chriſtened in the parith, began in the thirtiech ven 
of king Henry the eighth. Ged. 144, 145. 3 Burnet 139. | 
And the following canon, in the main of 1t, was only a reinforcement 
of one of the lord Cromwelt's injunctions in the year 1338; which was con- 
tinued in thoſe of king Edward the ſixth, and of queen Elizabeth; in whot 
reign, a proteſtation being appointed to be made by miniſters at inftity- 
tion, one head of it was, I ſhall Keep the regiſter book, according 
to the queen's majeſty's injunctions. Gi. 204. 
By Can. 70. In every pariſh church and chapel within this realm, ſcal I; 
provided one parchment book at the charge of the pariſh, wherein ſhell be 
written the day and year of every chriſtening, wedding, and burial, which 
have been in the pariſh ſince the time that the law was firſt made in that be. 
half, ſo far as the ancient books thereof can be procured, but eſpecially ſince 
the beginning of the reign of the late queen. And for the ſafe keeping of the 
jaid book, the churchwardens, at the charge of the pariſh, ſpall provide oe 
lure cafe, with three lecks and keys; whereof one to remain with the minijir, 
and the other two with the churchwardens ſeverally; ſo that neither the 
wunifler without the two churchevardens, nor the churchwargdens without ihe 
miniſter, ſhall at any time take that book out of the ſaid coffer. And hente- 
forth upon every ſabbath day, immediately after morning or evening prayer, 
the miniſter and churchwardens fhall take the ſaid parchment book out of ihe 
ſaid ceffer, and the miniſter in the preſence of the churchwardens ſhall «ri! 
and record in the ſaid bouk, the names of all perſons chriſtened, together with 
the names and ſirnames of their parents, and alſo the names of all perſcns mar. 
ried and buried in that pariſh, in the week before, and the day and year of eve. 
ry fuch chriſtening, marriage, and burial; and that done, thev fhall lay © 
that book in the coffer as before: And the miniſter and churchwardens, un! 
every page of that book, when it ſhall be filled with ſuch inſcriptions, ſoa! 
ſubſcribe their names. And the churchwardens ſhall ounce every year, within 
one month after the five and twentieth day of March, tranſmit unto the iſp 
of the dioceſe or his chancellor, a true copy of ile names of all perſons cbrijeen- 
ed married or buried in their pariſh in the year before (ended the ſaid five c 
twentieth day of March), and the certain days and months in which ev) ſuch 
chriſtening marriage and buricl was had, to be ſubſcribed with the hand. 4 
the ſaid miniſter and churchwardens, to the end the ſame may faitifuly , 
preſerved in the regiſiry of the ſaid biſhop; wwhich certificate ſhall be fecit 
without fee. And if the miniſter or churchætardeus ſball be negligent ih Fl, 
formance of any thing herein contained; it l all be lawful for the biſecb ® 
his chancellor to convent them, and proceed againſt every of thei ds Cone 
ners of this cur conſtitution. 
Shall write and reccid in the ſaid book] Which book is good evidence, 
and the falfify ing of it is puniſhable at common law. G12}. 204 _, 
* 


Regiſter book, 297 


The names of all perſons chriſtened, and aiſo of all perſons married and Lu- 
5 within that pariſh] That is to ſay, at the pariſh church there: to 
when this canon was made, and for all the time betore, there was no 
chriſtened, married, or buried elſewhere ;z except amongſt the papiſts in 
whom it was very penal ſo to do; and the regiſtring and eee 5 
an act againſt law could not be intended. Nor doth any thing in the at 5 
toleration require the pariſh miniſter to regiſter the chriſtenin s marriag ' 
or burials of any proteſtant diſſenters, which are not ad he 
church according to the rites of the church of England. And it dernen 
incongruous and unjuſtifiable for him, to make a record of that, whic! 
poſſibly, and very probably, he knoweth nothing of. 

2. By the 26 C. 2. c. 33. For preventing undue entries and abuſes in Of marriages 
regiſters of marriages z the churchwardens and chapelwardens of ever! in particular 
iriſh or chapelry ſhall prov; | ind | 
p r chapelry provide proper books of vellum, or good and 
durable paper, in which all marriages and banns of marriage 
ſpectively, there publiſhed or ſolemnized, ſhall be regiſtred; and _ 
ry page thereof ſhall be marked at the top, with the figure of "4 e 
number of every ſuch page, beginning at the ſecond leaf with e 
ber one; and every leaf or page ſo numbred ſhall be ruled with lin Ki 
at proper and equal diſtances from each other, or as near as ny 
be; and all banns and marriages publiſhed or celebrated in — 
church or chapel, or within any ſuch pariſh or chapelry, ſhall = 
_ ſpectively entred reg! pk degra trac 

p y entred regiſtred printed or written upon, or as near as conv 
niently may be to ſuch ruled lines, and ſhall be ſigned by the parſon Ys 
car miniſter or curate, or by ſome other perſon in his ſacs and by 
lus direction; and ſuch entries ſhall be made as aforeſaid, on or near fi xl 
lines in ſucceſſive order, where the paper is not damaged or decayed b 
accident or length of time, until a new book ſhall be thought Ce ; 
| neceſſary to be provided for the ſame purpoſes, and then the det ha 
g ſhall be obſerved in every ſuch new book : and all books = 
. ad as pe ſhall be deemed to belong to every ſuch 1 0 oy 
14 1 . and ſhall be carefully kept and prelerved for pub- 

And in order to preſerve the evidence of marriages 

© and to make ti! 

pee Eck more certain and eaſy, and for the direction of 8 17 
AY ebration of marriages and regiſtring thereof, it is enacted, that al! 
ia” a ſhall be ſolemnized in the preſence of two or more credible 
Nr 1 the miniſter who ſhall celebrate the tame and that, 
yer oo E after the celebration of every marriage, an entry thereof 
= ne any e & ſuch regiſter to be kept as aforeſaid; in which entry 
* it 6 all be expreſſed, that the ſaid marriage was celebrated 
1 {x 1 and if both or either of the parties married by 
a6 6h Lu 7 ps with conient of the parents or guardians as the. 
Fn bd of hg all be igned by the miniſter with his proper ad- 
. 3 * y the parties married, and atteſted by fich two wit- 
— 5 ich entry ſhall be made in the form or to the effect fol. 


5 
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1. 


<nowingly and wilfully inſert, or cauſe to be inſerted in the regiſter bock 
fluch pariſh or chapelry as aforefaid, any falſe entry of any matrcr or 
ing relating to any marriage; or falſly make alter forge or countertc; 
auch entry in ſuch regiſter, 6: cauſe or procure the ſame to be 

, Or act or aſſiſt therein; or utter or publiſh as true any ſuch ilk 

crea torged or counterfeited regiſter as aforeſaid, or a copy therecf, 

zung the ſame to be falſe altered forged or counterfeited; or ſhall 
wittully deſtroy, or cauſe or procure to be deſtroyed, any regiſter book of 
marriages, or any part of ſuch regiſter book, with intent to avoid any 
marriage, or to ſubject any perſon to any of the penalties of this act; 
he ſhall be guilty of telony without benefit of clergy. ſ. 16. 

3. By the 30 C. 2. c. 3. for burying in woollen, it is enacted, that.“ 
miniſter of every pariſh ſhall keep a regiſter, in a book to be provided 
the charge of the pariſh, and make a true entry of all burials within us 
pariſh, and of all affidavits of perſons being buried in woollen brous! 
unto him according to the ſaid at; and where no ſuch affidavit ſhai: be 
brought unto him within the time therein limited, he ſhall enter a memo- 
al thereof in the ſaid regiſtry, againſt the name of the party interrec, 
and or the time when he notified the ſame to the churchwardens ct 
overſcers of the poor according to the ſaid act. ſ. 7. 


And if any perſon ſhall, with intent to elude the force of this act, 


. 66G. 2. Dormer and Ekyns. Mr Abney moved for an information 
in the court of king's bench, againſt Mr Ekyns, rector of the par! 
church of Walton, and againſt Mr Bonner curate of the ſame church, to! 
refuling to give Mr Dormer copies of certain parts of a regiſter belong- 
ing to that pariſh, and hkewiſe for refuſing to give him a certificate of 
certain perſons of the family of the Dormers being born in that pariſh. 
He ſaid, that an ejectment was depending in this court, at the time this 
retuſal was made. and ſtill continued to be fo, between Mr Dormer and 
Mr Farkerſon and his wife, concerning certain lands which the plaintili 
ciaimed as heir male of the Dormer family. Several of that family were 
born in the pariſh of Walton; and for this reaſon it was neceſſary to have 
copies of ſeveral parts of the regiſter, and likewiſe a certificate of the 
birth of many in that family. Accordingly Mr Dormer made his — — 
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don to the rector and curate of that pariſh for this purpoſe, and offered 
to pay them for the ſame; but they refuſed letting him have them; and 
the only reaſon they gave was, that Mr Parkerſon and his wife were the 
defendants, and they would do nothing to their prejudice. Of this fact 
he ſaid he had an affidavit; and for ſuch an extraordinary denial of juſtice 
he hoped the court would grant an information. The court ſaid, you 
have a right to inſpect the publick books of the pariſh ; but cannot 
oblize the rector or curate to make you out either copies of thoſe books, 
or a certificate; for which reaſon, they could not grant the motion. Up- 
on this he changed his motion, and deſired a rule to inſpect thoſe books, 
The court ſaid, motions to inſpect the publick books of corporations, 
they grant without an affidavit; but in motions to inſpect the publick 
books of a pariſh, an affidavit 1s always requiſite. By ſuch affidavit, 
© ticy ſaid too, it muſt be ſworn, that the copics of them are neceſſary to 
be produced in evidence at a trial of a cauſe depending, and likewiſe that 
| the inſpection of thoſe books to take copies has been demanded and re. 
iuſed, Now in the preſent caſe, the firft part was ſworn to, but not the 
later; for which reaſon the court refuſed to make any rule at preſent. 
2 Barnard. 2 69. 

Note, the regiſter book belongs to the pariſh, and the incumbent 
ane is not intruſted with the keeping of it, much leſs the curate. But 
b/ the canon abovementioned it is to be kept under three locks, the key 
ot one only of which locks the miniſter is to keep, and the churchwar- 
dens the other two. So that the application in ſuch caſc, as it ſcemeth, 
vat co be to the miniſter and churchwardens.] 


Repair of the church. See Church. 


Reilvence., 


() 1 HO. The biſhops ſhall provide, that in every church there fall Rendence by 
be one reſident, who ſhall take care of the cure of ſouls, and exer- Sag. 

meme profitably and honeſtly in performing divine ſcrvice and gd. 

anon of the ſacraments. Athon 36. 

3» 3 ule of the ancient canon law was, that if a clergyman dente! 

f 1 or prebend, without juſt and neceſſary cauſe, and cipecia'ly 
1 conſent of the dioceſan, he ſhould be deprived. And agrec- 
, eunto was the practice in this realm; for tho? ſometimes the bi- 


e 5 . 
| Wy proceeded only to ſequeſtration or other cenſures of an inferior na- 


det the more frequent puniſhment was deprivation. G7b/. 827. 
: Hel , perſonal reſidence is required of eccleſiaſtical perſons Reſidence by 
3 ir Cures; and to that end, by the common law, if he that hath the common 
ce with cure be choſen to an office of bailiff, or bedle, or the like“ 


vttice, he may have the king's writ for his diſcharge. 2 Iuſt. 625. 
Q q 2 tor 
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Reſidence. 


For the intendment of the common law is, that a clerk is reſident upon 
his cure; inſomuch that in an action of debt brought againſt J. S. rec 
of D. the defendant pleading that he was demurrant and converſant a 
B. in another county, the plea was over-ruled ; for ſince the defendan 
denied not that he was rector of the church of D. he ſhall be deem: 
by law to be demurrant and converſant there for the cure of foul; 
2 Inſt. 625. 

3. By the ſtatute of articuli-cleri, 9g Ed. 2. ſt. 1. c. 8. In the arti 
exhibited by the clergy, one is as follows: Alſo barons of the king's ex: 
quer, claiming by their privilege, that they ought to make anſwer to un yi. 
Plainant aut of the ſame place, do extend the ſame privilege unto clerks alia 
there, called to orders or unto reſidence, and inhibit ordinaries that by no mes 
or for any cauſe, ſo long as they be in the exchequer, or in the king's ſertis, 
they ſhall not call them to judgment: Unto which it is anſwered, 7 ple 
our lord the king, that ſuch clerks as attend in his ſervice, if they offend, ſi, 
be correct by their ordinaries, like as other , but ſo long as they are ccjict 
about the exchequer, they ſhall not be bound to keep rejidence in their churche;: 
And this is added of new by the king's council, The king and his anceſin;, 
ſince time out of mind, have uſed that clerks which are employed in his ſeri, 
during ſuch time as they are in ſervice, ſhall not be compelled to keep reden 
at their benefices , and ſuch things as be thought neceſſary for the king cit 
commonwealth, ought not to be ſaid to be prejudicial to the liberiy if (it 
church. 


If they effend] This extendeth only to offences or crimes, whereot the 
eccleſiaſtical court hath cognizance, as hereſy, adultery, and the like, 
which the ordinary may correct: and not unto civil actions. 2 7. 6:4 


aged of mew by the king's council] By this is meant the parliament, 
common council of the realm, as it is termed in original writs, an n 
other legal records, and fo it is taken in other acts of parliament, and“ 
the preamble of this act alſo. 2 Iuſt. 624. 


That clerks which are employed in his ſervice] This is general, and 0 
limited (as the former is) to the privilege of the exchequer; but extend 
eth to any other ſervice for the king and commonwealth : as if he be cr 
ployed as an ambaſſador into any foreign nation, or the like lervict of 


the King, which is for the publick, which ever mult be preferred before 
the private. 2 Iuſt. 624. 


The king and his anceſtors ſince time out of mind have uſed] The clerg l 
this parliament inveighing vehemently againſt this anſwer, and iht? 
tended to the breach of the eccleſiaſtical liberty, which was gran r 
them by magna charta, and often confirmed by other acts of Para 
that zhe church of England ſhall be free ; to this it was anſwered, that te 
words ſubſequent in the magna charta explained theſe words, 4% 117 
bave all her whole rights and liberties inviclable; fo as the clergy cannore 3 
any right but jus ſuum, nor any liberty but /ibertates ſuas (as the 255 
arc): and the point here in queſtion, viz. to proceed againſt a clerk for 2 
readence, whilſt he was in the king's ſervice for the commonnicalth,,, 


elde 


* * 


Reſidence, 

neither jus ſuum, nor lilertas ſua, but libertas regis. And therefore the 
arliament thought 1t fit to declare, that the king and his anceſtors had 
uſed this liberty or prerogative time out of mind: and where it was ſaid, 
that this tended to the prejudice of the liberty of the church, the parlia- 
ment thereto anſwered (which 1s whorthy, lord Coke ſays, to be written 
in letters of gold), Such things as be thought neceſſary for the king and com- 


monwealth, ought not to be ſaid to be prejudicial to the liberty of the church. 
2 Inſt. 624. 


By the 21 H. 8. c. 13. commonly called the ſtatute of non-reſidence : 
As well every ſpiritual perſon, now being promoted to any archdeaconry deanry 
or dignity in any monaſtery, or cathedral church, or other church conventual or 
collegiate, or being beneficed with any parſonage or dicarage; as all and every 


ſpiritual perſon and perſons, which hereafter ſhall be promoted to any of the 


ſaid dignities or benefices, with any parſonage or vicarage, ſhall! be perſenally 
refident and abiding in at and upon his ſaid dignity, prebend, or benefice, or at 
any one of them at tbe leaſt ;, and in caſe he ſhall not keep reſidence at one of 
them as aforeſaid, but abjent himſelf wilfully by the ſpace of one month toge- 
ther, or by the ſpace of two months to be at ſeveral times in any one year, 
and rake bis reſidence and abiding in any other places by ſuch time; be foal! 
forfeit for every ſuch default 101, half to the king, and half to him that will 
ſue for the ſame in any of the king's courts by original writ of debt bill plaint 
or information, in which action and ſuit the defendant ſhall nat wage his law 
nor have any efjoin or protettion allowed. ſ. 26. 

And if any perſon or perſons ſhall procure at the court of Rome, or che— 
where, any licence or diſpenſation to be non-re/ident at their ſaid dignities, pre- 
bends, or benefices, contrary to this act; every ſuch perſon, putting in execu- 
tion any ſuch diſpenſation or licence for himſelf, ſhall incur the penalty of 201 
for every time jo doing, to be forfeited and recovered as aforeſaid, and ſuch li- 
cence or diſpenſation ſhall be void. 1. 27. | 

Provided, that this aft of nen-refidence ſhall not extend nor be prejudicia? 
4% any ſuch ſpiritual perſon as ſhall chance to be in the king's ſervice beyond 
tre jea, nor 19 any perſon going to any pilgrimage or holy place beyond the a, 
during the time that they fhall ſo be in the king's ſervice, or in the pilgiimage 
going and returning home, nor to any ſcholar or ſcholars being converſant 
end abiding for ſtudy, without fraud or covin, at any univerſity within this 
realm or without , nor to any of the chaplains of the king or queen, daily or 
quarterly attending and abiding in the king's or queen's moſs honourable hon 
bold; nor to any of the chaplains of the prince or princeſs, er any of the King 
er queen's children, brethren, or ſiſters, attending daily in their honourable Hou. 
holds, during ſo lang as they ſhall attend in any of their houſbolds; nor to any 
eoplain of any archbiſbep or biſhop, or of any ſpiritual or temporal lords of 
tve parliament, daily attending abiding and remaining in any of their hovoura- 
ble bouſhelds; nor to any chaplain of any dutcheſs, marqueſs,  counteſs, vi. 
counteſs, or baroneſs, attending daily and abiding in any of their honourave 
bouſhold;, ner to any chaplain of the lord chancellor, or treaſurer of Englond, 
be King's chamberlain, or ſteward of his heufhold. for the time being, the trea- 
ſurer and contruller of the king's moſt honourable houſhald for the time being. 
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ſhall ſo abide and dwell without fraud or covin, in any of the ſaid honourable 


attendance to anſwer lo the law, during the time of ſuch injuntion. ſ. 28. 


ſuch chaplain may have like lileriy of nen-reſidence, as they might have bad 


Reſidence. 


attending daily in any of their honourable houſho!as , nor to any chaplain of an 
of the knights of the honourable order of the garter, or of the chief juſtice of 
the king's bench, warden of the ports, or of the maſter of the rolls, nor 10 any 
chaplain of the king's ſecretary, dean of the chapel, amner for the time being, 
daily attending and dwelling in any their houſholds, during the time that they 


houfholds ; nor to the maſter of the rolls, or dean of the arches, nor to a 

chancellor or commiſſary of any archbiſhop or biſhop, nor io as many of the 
twelve maſters of the chancery and twelve advocates of the arches as ſpall be 
Fprritual men, during ſo long time as they ſhall occupy their ſaid rooms and of. 
frees, nor to any ſuch ſpiritual perſons as ſhall happen by injuntlicn of the 
lord chancellor, or the king's council, lo be bound ta any daily appearance and 


Provided alſo, that it fhall be lateful lo the king, to give licence 10 every 
of his own chaplains, for non-reſidence ien their leneſices; any thing in this 
att to the contrary notwithſtanding. ſ. 29. 

Provided alſo, that every dutcheſs, marqueſs, ccunteſs, baroneſs, widows, 
which ſhail take any hujlands under the degree of a barcn, may take ſuch 
number of chaplains as they minht hate done being widows , and that every 
ef their ſaid ladies and miſtreſſes had kept themſelves Widows. ſ. 33. 

Promoted to any archdeaconry, deanry, er dignity] Archdeaconries and 
deanries being mentioned firſt, the word dignity (according to the com- 
mon rule of the interpretation of ſtatutes) ſhall not extend to higher de- 
grees, as to archbiſhops or biſhops ; but only to dignities of the like or 
inferior nature to thoſe ſpeciſied. But if a biſhop be allo an archdeacon, 
dean, or other inferior dignitary {not excepted by this ſtatute) by com- 
mendam ; he is, as ſuch, punithable by this ſtatute for non-reſidence. 
Giv/. 886, | 

Dignity] E. 41 Eliz. Broughien and Goufley. Information upon the ſta- 
tute tor non- reſidence. The defendant pleaded, that he was choſen goſ- 
peller in the church of St Paul, London; and was reſident there by rea- 
fon of that dignity. And it was thereupon demurred. It was argued 
tor the plaintiff, that this was not any dignity to excuſe the defendant. 
The civilians divided ſpiritual functions into three degrees; 1. A function 
which hath juriſdiction ; as biſhop, or dean. 2. A ſpiricual adminiſtra- 
tion with a cure, as parſon of a church. 3. They who have neither cure 
nor juriſdiction; as prebendaries, chaplains, and ſuch like. And they 
defined a dignity to be, an eccleſiaſtical adminiſtration, with juriſdiction 
or power conjoined; and thereby they excluded the two laſt degrees from 
being any dignity : a multo fortiori, the common law doth ſo; and for 
that purpoſe were cited divers caſes where it was ſhewn, that an archdea- 
con is not a name of dignity ; that a parſon is not a name dignity ; a 
provoſt; a precentor; a chaplain : and particularly, that if a vicar of St 
Paul's hath a benefice with cure, he ought to be reſident upon it; and yer 
that this is a greater dignity than goſpeller. And of that opinion were 
Popham and Clinch (the other juſtices being abſent), that it was not a dig- 
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nfty within this ſtatute, But they would adviſe upon hearing the defen- 
dant's counſel, And it was adjourned, But afterwards the defendant 
compounded. Cro. £42. 603. 


Benefices, with any parſonage or vicarage] The ſenſe being ſomewhat im- 
perfect as theſe words ſtand, and the words differing in form of expreſſion 
from the foregoing part of the ſentence , there ſcemeth to have been a 
miſtake either in the record or in the tranſcript, and that the words ſhould 
ſtand thus, beneficed with auy parſonage or vicarage. 


Shall be perſonally ręſident] In the caſe of Sands and Pinder, M. 
44 Eliz. Where the parton claimed a way from his houſe to a hamlet 
there named, and it was not alledged in his plea in what vill the ſaid 
houſe was; it was nevertheleſs adjudged to be good, upon this reaſon, 
that the parſon ſhould be always intended to be reſident within his parſo- 
nage. Cro. Elix. 898. 


Or at any one of them al the leaſt] So that perſons who have a plurality 
of benefices with cure, or thoſe who have a benefice and dignity, or 
benefices and dignities, are not puniſhable for non-reſidence by tis 
ſatute, if they be duly reſident upon any one dignity or benefice. 
Gibſ. 886. 

By the ancient canon law, where a benefice was annexed to a dignity or 
prebend, the perſon was not obliged to reſidence upon the benefice, bur 
at the ſuperior church, where his attendance . was ſuppoſed to be more 
immediately neceſſary. Gig. 887. 


but avfent himſelf wilfully] So that if he hath no parſonage houſe, or 
remove by advice of his phyſician for better air in order to the recovery 
ot his health, or be removed and detained by impriſonment, or the like; 
1 is not puniſhable within this ſtatute, which ſuppoſeth the ablence to 
be voluntary. Inſomuch that an information upon the ſtatute hath been 
adudged inſufficient, for want of the word wwilfully expreſsly inſerted, 


Gf a court agreed was of force, and muſt be in of neceſſity. 
677. 07, 


And make his reſidence. and abiding in any other places] Altho' by the 
llature of the 13 Eliz. c. 20. where the words are ordinarily re/ident and 
rving the cure, a parſon may live in another pariſh, and yet the He 
org be void, in caſe he ſerve and attend his cure, at the proper ſca- 
85 bp; by this ſtatute, where the words are, that he ſhall be adi 
Be Hurt and not abiding in any other place, it is not only non: reſi- 

os 0 2 in another pariſh, in cafe the incumbent hath a parlonage 
of the ; well in, but it is alſo non-reſidence to dwell in another houle 
_ Prat; pariſh, Becauſe the ſtatute was made, not only that the 
* Were - be ſerved, and hoſpitality maintained; but alſo that. the 
Res, wuſe ſhould be upholden, and preſerved in a condition fit for 
Sir nts to live in, which cannot ordinarily be ſuppoſed, if the preſent 
mbent doth not. inhabit it. And if the ſtatute ſhould be otherwiſe 
| conſtrued, 
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chaſe other houſes within their pariſnes, and be always reſident upon 
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conſtrued, many inconveniences would enſue. For parſons would pus 


them, and ſuffer their parſonage houſes to decay, and impoveriſh thei: 
glebe, and inrich their own poſſeſſions, in prejudice of their ſucceſſyr. 
G16). 887. 

For theſe reaſons, tho* the incumbent in one caſe, demiſing the parſy- 
nage houſe, reſerved a chamber to himſelf ; and in another caſe, held ti; 
whole parſonage houſe in his own hands and occupation, and kept it i 
good repair; yet both theſe were affirmed to be non-relidence within thi 
ſtatute: becaule it appeared, that the incumbents were perſonally refiden: 
in other houſes ; even tho', in the ſecond caſe, the houſe he refided ir 
was within twenty yards of the rectory ; and the firit alſo was in the ſam: 
town. Gibſ. 887. 2 Brownl. 54. 


He ſhall forfeit for every ſuch default 101] This (Dr Gibſon obferys;' 
is a coercion upon incumbents, which may be uſed by any perſon or per- 
ſons whatſoever ; and doth not ſuperſede or affect the right that the ord. 
nary hath, by the laws of the church, to puniſh non-reſidence by ecclei- 
aſtical cenſures; which (in caſe of obſtinacy on the part of the incumbent] 
may be carried (as was ſaid before) to deprivation. Gzb/. 887. 

But this hath been denied by others, who contend, that the ſtatute fu 
perſedeth the canon law in this particular, and is now the only rule and 
meaſure of proceeding. The reaſons which have been alledged on each 
ſide, will fall in after the three next ſtatutes, which are ſupplementary to, 
and illuſtrate in ſome reſpects this ſtatute. 


{a any of the king*s courts] That is, as is further expreſſed, where there 
may be efloin, wager of law, and protection; and therefore not before the 


juſtices of aſſize, or of oyer and terminer. Gig.. 887. 


So in the caſe of Garland and Burton, M. 12 G. 2. An information 
was brought at the aſſizes, againſt the defendant for non-reſidence upon 
this ſtatute ; by which the action is given to lum that will ſue in any d 
the king's courts, by bill plaint or information, in which no eſlſoin 15 9 


be allowed. And upon demurrer the court held, that it would not lic 


the aſſizes, but muſt be brought in the king's bench. For the 21 7. c. 17. 
never intended to give a new juriſdiction to the aſſizes, in cafes where they 
had it not before. Str. 1103. 


Sha!l procure at the oourt of Rome, or elſewhere, any licence ar diſpen aui 
to be non-reſident, contrary to this act] In our eccleſiaſtical records, we find 
abundance of licences for non-reſidence, granted by the ordinaries, d 
account of attendance upon biſhops, abbots, earls, barons, and the like; 
which licences were ſo limited, as to continue in force for a year, or We, 
or three, or ſo long as they ſhould continue in their lords ſervice. Al 
the proviſoes in this act (Dr Gibſon obſerves, according to the foreg®"s 
doctrine) being only exemptions from the penalties of it, the {ame ca” 
nical obligation (he ſays) reſts upon thoſe, as well as other incumb<"" 
who deſire ut any time to be non-reſident on ſuch occaſions, namely, “ 


Bray and obtain the licence of the biſhop, and to return to 3 
| | | | Wi} 
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when cited and admoniſhed by him; or otherwiſe to be liable to eccleſta- 
flical cenſures, in ſuch manner as they were before the making of this act. 
Gibſ. 887. 

To any perſon going to any pilgrimage] It is thought fit here, and in the 
ſubſequent clauſes, to recite the exceptions at large, that the whole taken 
together may be the better underſtood ; notwithſtanding that divers ot 
theſe particulars are now of no ſigniſication, as this (for inſtance} concern- 
ing pilgrimages, and thoſe in ſome of the following ſtatutes concernin, 
the officers of the court of augmentations, the maſter of wards and live 
ries, and the like, which are now aboliſhed by act of parhament. 


Nor to any ſcholar being converſant and abiding for ſtudy, without fraue 
or covin, at any univerſity | Inſtances of ſuch licences in the eccleftaitic.) 
records are without number; but becaule they were much abuſed, to the 
cloaking of idleneſs and diſſolute living, under pretence of ſtudy, they 
were ſpecially regulated and limited by the ſtatute of the 28 27. 8. 
. 13. hereafter following. 


Nor to any cheplain of any archbiſhop or biſhop, cr of any ſpiritual or temper a: 
lords of the parliament) The ſervice of the biſhop is allowed by the canon 
law to be a ſufficient licence for non-reſidence : For the neceſlary care 
and buſineſs of a dioceſe do require, that the biſhop ſhould have the aſliſt- 
ance of one or more diſcreet clergymen. And ſince it is much eaſier 
to find a proper curate to ſerve a pariſh, than a proper perſon to adviſe 
and aſſiſt the biſhop in the general care of the dioceſe ; the law conſiders 
the perſon who abides with the biſhop for theſe purpoſes, as more uſe- 
tully employed, than if he were confined to the care of one pariſh only. 
Lijhzp Sherloek's charge in the year 1759. page 9. 

And the ſtature hath extended this exemption to other caſes not ex- 
prelsly mentioned in the canon law; as to the chaplains of the nobility 
and great officers of the crown: tho' caſes of this kind had uſually been 
diſpenſed with before the act; which diſpenſations were founded upon the 
general power reſerved to. the biſhop by the canon law, to diſpenſe where 
there appeared to him to be 4 juft and reaſonable cauſe. And ſince the 
virtue and example of great and potent families will neceſſarily have a 
great influence upon the manners and religion of any country; it was 
thought reaſonable, to diſpenſe with the perſona} attendance of an in- 
cumbent in his pariſh, whilſt he was employed in performing the offices 
ot his function in ſuch families. id. P. 9, 10. 


During the time that they ſhall ſo abide and dell without fraud or covin, 
many of the ſaid honourable houſbolds] The ſtatute conſiders the ſervice or 
the chaplain in the houfhold of his lord, as the only ground of the ex- 
emption; and it cannot be doubted (Dr Sherlock ſays), but that ſuch ſer- 
vice is only meant, as is proper and peculiar to the office of chaplain. 
And therefore a mere retainer (he ſays) of a clergyman to be chaplain 
to a nobleman, unleſs he actually abides and dwells in the houſhol4. 
15 no title to the exemption of the ſtatute ; and if one retained and titled 
chaplain abides in the houſhold to do any other ſervice, and not the ſervice 
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of a chaplain, it is not ſuch an abiding as the ſtatute intends, but is fray. 
dulent and covinous. id. p. 10, I1. 


It foall be lawful to the king to give licence to every of his own chaplains for 
a9n-refigence) In the former parts of the act it was expreſſed, that the . 
veral chaplains therein mentioned might be diſpenſed withal for their non. 
relidence, during ſuch time only as they thould be and remain in the 
houthold of thoſe who retained them: but this clauſe ſeemeth to contain 
one exception to that limitation, with regard to the chaplains of the king; 
who may (as it ſecmeth) by this clauſe give licence to any of his on 
chaplains for non reſidence generally, and not only during the time of 
their attendance in the houſhold : And this proviſo feemetly only to be 2 
ſaving of the king's right which he had before, as is ſet forth in th: 
anſwer to one of the articuli cleri before mentioned, and in the comment 
CHereupon, 

Sell take any huſbands under the degree of a baron] It any of theſe te. 
taineth chaplains, according to this ſtatute, and afterwards taketh ty 
Hufband one of the nobility (as it was in Actou's caſe, where the baronels 
lountcagle, after ſuch retainer, took to huſband the lord Compton) ; 


the retainer remaincth in force, notwithſtanding ſuch marriage, and the 
chaplains, fo long as they tend upon her ſhall not be adjudged non- 


reſidents within this act. 4 Co. 117. 


By the 25 H. 8. c. 16. Whereas by the ſtatute of the 21 H. 8. c. 13. i. 


was ordained, that certain honourable perſens, as well ſpiritual as tempore!. 


thai! have chaplains beneficed with cure to ſerve them in their hoiouradic 


PoUfes, which choplains ſhall not incur the danger of any penalty er forfeitur: 
made or declared in the ſame parliament, for non-reſidence upon their ſaid 
benefices ; in which aft no proviſion was made for any of the king's judges if 
his high courts, commonly called the king's bench and the common place, excepl 
only for the chief judge of the king's bench, nor for the chancellor nor the chicf 


baron of the king's exchequer, nor for any other inferior perſons being of thc 


E;ng's moſt honourable council: It is therefore enatted, that as well every judge 
of the ſaid high courts, and the chancellor and chief baron of the exchegquer, 
de king's general attorney and general ſolicitor, for the time that ſhall be, 
ſhall and may retain and bave in his houſe, or attendant to his perſon, one 
ſaplain having one benefice with cure of ſouls, which may be abſent from 
his ſaid benefice, and not reſident upon the ſame ; the ſaid ſtatule made in 


re ſaid one and twentieth year, or any other ſtatute, act, or orainance lo the 
contrary notwithſtanding. 


By the 28 H. 8. c. 13. Whereas divers perſons, under colour of the pro- 
viſo iu the aft of the 21 H. 8. c. 1 3. which exempteth perſons converſant iu 
the univerſities for fludy, from the penalty of non-reſidence contained in be 
ſeid att, do reſort to the univerſities, where under pretence of ſtudy they lee 
difſolutely, nothing profiting themſelves by fludy at all, but conſume the linie ii 


idieneſs and other paſtimes , it is enacted, that all perſons who ſhall be 10 % 


benefice or benaſices premated 4 is aforeſaid, being above the age of fer 1 
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(the chancellor, vice-chancellor, commiſſary of the ſaid univerſitiet, wardcy., 
deaus, provoſts, preſidents, rectors, maſters, principals, and other head rules 
of colleges, halls, and other houſes or places corporate within the ſaid unter. 
lies, doftors of the chair, readers of divinity in the common ſchools of div1nicy 
in the ſaid univerſities, only excepted) ſhall be refident and abiding at and ul 
eae of their ſaid benefices, according to the intent and true meaning of the jaid 
former act, upon ſuch pain and penalties as be contained in the ſaid former 
aft, made and appointed for ſuch beneficed perſons for their non-reſidence ; and 
that none of the ſaid beneficed perſons, being above the age aforeſaid, c 
before except, ſhall be excuſed of their non-reſidence upon the ſaid beuge, 
for that they be ſtudents or refiants within the ſaid univerſities ; any pr ous, 
or any other clauſe or ſentence contained in the ſaid former att of nogn-rejiden.e, 
or any other thing to the contrary in any wiſe notwithſtanding. 

And further, that all and ſingular ſuch beneficed perſons, being under tho 
age of forty years, refiant and abiding within the ſaid univerſities, fail not 
enjzy the privilege and liberty of non- reſidence, contained in the proviſo e 
the ſaid former act, unleſs he or they be preſent at the ordinary lecture nnd 
lellures, as well at home in their houſes, as in the common ſchool or fabi, 
and in their proper perſon keep ſophiſins, problems, diſputations, and other 0 
erciſes of learning, and be opponent and reſpondent in the ſame, according be 
be ordinances and flatutes of the ſaid univerſities ; any thing contained in the 
{aid proviſo, or former act to the contrary notcvithhſtanding. 

Provided always, that nothing in this act fha!l extend to any perſon v' 
joel be reader of any publick or common lecture in arvinity, law civil, phyſict, 
pbiloophy, humanity, or any of the liberal ſciences, or publick or common inter- 
preter on teacher of the hebrew tongue, chaldee, or greek; nor to any per/cits 
cbove the age of forty years, who ſhall reſort to any of the ſaid univerſities to 
Proceed dottors in divinity, law civil, or phyſick, for the tim? of their ſaid 
proceedings, and executing of ſuch ſermons, diſputations, en leitet, ni ich 
% be bound by the Rlatutes of the uni verſities there to de for the (ard dons 
% obtained. : : 


* 


By the 33 H. 8. c. 28. MVpßereas by the act of the 21 H. 8. c. 15. i wn 
orcained, that certain honouralle perſons, and other of the king's CoMn/euc. 
anc officers, as well ſpiritual as temporal, ſpould and might have chapinins 
benejiced with cure, to ſerve and attend upon them in their bene, word 
(9ap.ains ſhall not incur the danger of any penalty or forfeiture made or deciored 
1 the faid act for non-reſidence upon their ſaid benefices ; in <wriev a tg 
Provifion is made fer any of the head officers of the king*s courts of the du, 
7 Lancaſtor, the courts of augmentations of the revenues 6 tte OreWN, the 
4-6 110 tenths, the maſter of his mojeſty"s wards and roerzes, the Le- 
each N of his lands, and ether bis majeſty" Courts p, It 75 iberefere 
+ rages at the chancellor of the ſaid court of the dutch of L,ancojer, tds 
celle of the court of augmentations, the chancellor of the ccurt of firſt 
2 8 lent 2 the maſter of bis majejty*s wards aud liveries, ang every of 
to 8 oo al ſurveyors of his lands, the treaſurer of Lis chamber, and 
ates 15 of the flole, and every of them, ſpall and may retain in is houſe, or 

nt unto bis perſon, one chaplain having one benefice with cure ef ſculs 
Rr 2 which 


308 


which may be abſent from the ſaid benefice, and non-reſident upon the 
ſame; the ſaid ſtatute made in the ſaid twenty firſt year of his majeſly's rig, 
or any other ſtatute, act, or ordinance to the contrary notwithſtanding. 

Provided always, that every of the ſaid chaplains ſo being beneficed a. 
aſoreſaid, and dwelling with any the officers aforenamed, ſhall repair iwice a 
year at the leaſt to his ſaid benefice and cure, and there abide for eight days at 
every ſuch time at the leaſt, to viſit and inſirud his ſaid cure; on pain if 
40 ſh. for every time ſo failing, half to the king, and half to him that will 
fue for the ſame in any of the king*s courts of record, in which ſuit no ein 
protection or wager of law ſhall be allawed, 

And here the queſtion comes to be reconſidered, How far theſe ſtatutes, 
taken together, do ſuperſede the canon law, ſo as to take away the 
power which the ordinary had before, of injoining reſidence to the clergy 
of his dioceſe. It ſeems to be clear, that before theſe ſtatutes, the biſhops 
of this realm had and exerciſed a power of calling their clergy to reli- 
dence; but more frequently, they did not exert this power, which far 
forth was to the clergy a virtual diſpenſation for non-refidence. But this 
not exerting of their power was in them not always voluntary; for they 
were under the controlling influence of the pope, who granted diſpenſa- 
tions of non-reſidence to as many as would purchaſe them, and dilpeſed 
of abundance of eccleſiaſtical preferments to foreigners who never re- 
ſided here at all. The king alſo, as appears, had a power to require 
the ſervice of clergymen; and conſequently in ſuch caſe to diſpenſe with 
them for non: reſidence upon their benefices. This power of the king is 
reſerved to him by the aforeſaid act of the 21 H. 8. c. 13. But it is the 
power of diſpenſation in the two former caſes which is intended to be 
taken away, namely, by the biſhop, and by the pope; and by the ſaid 


act reſidence is injoined to the clergy under the penalty therein mentioned, 


notwithſtanding any diſpenſation to the contrary from the court of Rome 
or elſewhere ; with a proviſo nevertheleſs, that the ſaid act ſhall not ex- 
rend nor be prejudicial to the chaplains and others therein ſpecially ex- 
cepted. It is argued, that this act being made to rectify what had been 
inſufficient or ineffectual in the canon law, and inflicting a temporal pe- 
nalty to inforce the obligation of reſidence, the parliament intended that 
the ſaid act ſhoud be from thenceforth, if not the ſole, yet the principal 
rule of proceeding in this particular; and conſequently, that the perlons 
excepted in the act need no other exemption than what is given to them 
by the act for their non-reſidence. Unto this it is anſwered, that the 
intention of the act was not to take away any power which the biſhop 


had of injoining reſidence, but the contrary ; namely, it was to take 


away that power which'the biſhop or pope exerciſed of granting diſpen. 
{ations for non-reſidence ; that is to ſay, the act left to them that power 
which was beneficial, and only took from them that which tended to the 
detriment of the church; and conſequently, that the biſhop may 1njo 
reſidence to the clergy as he might before, oaly he may not diſpenſe 
with them as he did before for non- reſidence. And indeed, from any tlung 
that appears upon the face of the act, the contrary ſuppoſition ſcemeth 19 


bear ſomewhat hard againſt the rule which hath generally been woes 
X g | . 0 
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to in the conſtruction of acts of parliament, that an act of parliament in 
the affirmative doth not take away the eccleſiaſtical juriſdiction, and that 

the fame ſhall not be taken away in any act of parliament but by expreſs 
words. It is therefore further urged, that the three ſubſequent acts do 
explain this act, and by the expreſs words thereof do eſtabliſh the afore- 
going interpretation. In the firſt of the three it is ſaid, that the per- 

ſons therein mentioned may retain one chaplain. which may be abſent from 

bis benefice, and net reſident upon the ſame; in the ſecond, it is ſaid, that 

erſons above forty years of age reſiding in the univerſities fall not be 
excuſed of their non-refidence, and again, that perſons under forty years of 
age ſhall not enjoy the privilege of non-reſidence contained in the proviſo of 
the ſaid former act, unleſs they perform the common exerciſes there, and 
the like, which implies, that if they do this, they ſhall enjoy ſuch privi- 

lege: and in the third, it is ſaid, that the perſons therein mentioned may 

retain one chaplain which may be abſent from his benefice, and non-reſident 

upon the ſame; and'1t is not to be ſuppoſed, that the parhament intended 
a greater privilege to the chaplains of the interior officers mentioned 1n 
the ſaid laſt act, than to the chaplains of the royal family and principal 
nobility mentioned in the firſt act. Unto this the molt appoſite anſwer 
leemeth to be, that it is not expreſſed abfolutely in any of the ſaid three 
acts, that the chaplains or others therein mentioned ſhall enjoy the pri- 
vilege of non-reſidence, or may be abſent from their benefices, and not 
reſident upon the ſame; but only this, that they may be abſent or non- 
reſident as aforeſaid, the ſaid ſtatute made in the ſaid twenty firft year, er 
aily other ſtatute or ordiuance lo the contrary notwithſtanding. So that they 
are only exempted thereby from the reſtraints introduced by the ftatuic 
law; but in other reſpects are left as they were before. But concerning 
this, altho' it is a. caſe likely enough. to happen every day, there hath 
been no adjudication. 

4. Peccham. We do decree, that rectors who do not make perſonal reſidence? Hoſpitality to 
in their churches, and who have no vicars, ſball exbibit the grace of hoſpitality be kept by 
by their flewards according to the ability of the church; fo that at leaſt the non-refivents, 

Extreme neceſſity of the poor pariſhioners be relieved; and they who come there, 
and in their paſſage preach the word of god, may receive neceſſary ſuſtenance, 
tat the churches be not jaſtly forſaken of the preachers through the violence of 
want: for the workman is worthy of his meat, ana no man 1s obliged to war- 
fare at his own coſt. 


Who do not make perſonal reſidence} That is, altho* they be licenſed to 
non-reſidence by their biſhops or others to whom it appertaineth. For if 
they be ron-refident without licence, they are not only bound to the ob- 
ſervance of this conſtitution, but otherwiſe may be proceeded againſt 
according to law. Lind. 132. N 


Ad who have no vicars] This intimates, that they who have vicars in 
their benefices, are excuſcd from perſonal reſidence: And this may be 
nell admitted, where the pariſh church is annexed to a prebend or dig- 
ait); for then the principal is excuſed by the vicar from perſonal reli 
Ke; and the reaton is, becauſe he is. bound to reſide in, his greater 
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benefice. But this reaſon (faith Lindwood) doth not hold, where in; 
church there is a rector and vicar, which church doth not depend on any 
other church; wherefore he who hath ſuch church is not excuſed from 
relidence by the vicar which he hath there: Nor doth it make againg 
this, if it be alledged, that ſuch rector hath not the cure of fouls, bur the 


vicar, for habitually, and in propriety, the cure of ſouls 1s in the prin. 


cipal rector; and in the vicar only, as to the exerciſe and effect thereof. 
Lind. 132. 


I ho come there, and in their paſſage preach the word of god] This con- 
ſtitution was made by Peccham, in favour of his own brethren the friars, 
who travelled under the pretence of preaching. Lindwood here bear 
hard upon them, for ſauntering up and down in the pariſhes where they 
preached, and begging the people's alms after they had received What 
was ſufficient at the parſonage houſe. Jobnſ. Pecch. Lindw. 133. 


Preach the word of god] That is, if they be hcenſed and lawfully ſent 
to preach. Lind. 133. 


Leaſe- of nzn- 5+ By the 13 Eliz. c. 20. That the livings appointed for eccleſiaſtical ni 


mijters may not by corrupt and indirect dealings be transferred to other uſes, i! 
7s enafted, that no leaſe to be made of any benefice or eccleſinſtical pronicticn 
wilh cure, or any part thereof, and not being imprepriated, ſhall endure an; 
longer than while the leſſor ſhall be ordinarily reſident, and ſerving the cus 
cf ſuch benefice, without abſence above fourſcore days in any one year ; but 

very ſuch leaſe, immediately upon ſuch abſence, ſhall ceaſe and be void ; ond 
the incumòent ſo effending ſhall for the ſame loſe one year's profit ef his ſais 
benefice, to be diſtributed by the ordinary among the peer of the pariſh : Ard 
all chargings of ſuch benefices with cure with any penſicin, or with any profit 
gut of the ſame to be yielded or taken, other than rents reſerved upen lea, 
ſhall be void. ſ. 1. 

Provided, that every parſon by the laws of this realm allowed to have two 
genefices, may demiſe the one of them upon which he ſhall not then be wit 
ordinarily reſident, to his curate only that fhall ſerve the cure for him: but 
fuch leaſe ſhall endure no longer than during ſuch curate*s reſidence withcut 
ebjence above forty days in any one year, ſ. 2. 

HI. 172g. Mills and Etheridge. Bill by the leſſee of Matthew Hawes, 
clerk, ſetting forth his leaſe dated Feb. 4. 1723, for the tithes for 1724 
and 1725 in the parih of Simpſon in the county of Buckingham. The 
defendant pleaded, that it appears by the plaintiff*s bill, that his leate 
was dated Feb. 4. 1723; then pleads the ſtatute of the 13 Eliz. c. 20. 
and avers, that Matthew Hawes the leſſor was abſent from his benehce 
eighty days and more in one year fince the leaſe, and before the filing ot 
the bill; that the church of Simpſon is not impropriate; and that it 1s 4 
benefice or eccleſiaſtical promotion with cure; and therefore by ſuch non 
reſidence, and by virtue of the ſaid act, that the leaſe was void. And the 
plea was allowed: and it was determined, that there is no neceſſity to 
aver that the abſence was voluntary (for if it was otherwiſe, it lay upon 


the plaintiff to ſhew it) ; or to aver, that the abſence was eighty days to- 
gether. Bunb. 210. muy 
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he ſame plea came on E. 1726, in the caſe of Quilter and Lowndes, 
* and allowed by the whole court. Bunb. 211. 


But, . ſays the reporter, if this is a good plea if the rector and 


lege join; for by non-reſidence before ſentence he only forfeits his leate 


* 1nd rent, not his tithes. Atkinſon and Prodgers v. Pegfley. Bunb. 211. 


311 


6. Biſhops (as was obſerved betore) are not puniſhable by the ſtatute Reſidence of 
bf the 21 U. 8. for non-refidence upon their biſhopricks; but altho' an Þiſtops. 


| archbiſhop or biſhop be not tied to be reſident upon his biſhoprick by the 
FE {atute; yet they are thereto obliged by the eccleſiaſtical law, and may 
be compelied to keep reſidence by eccleſiaſtical cenſures. La. c. 37. 

Thus, by a conſtitution of archbiſhop Langton : Bi/hops ſhall be careful 
tr reſide in their cathedrals, on ſome of the greater feaſts, and at leaſt in 
ſome part of Lent, as they ſhall ſee to be expedient for the welfare of their 
ſcals. Lind. 130. 

And by a conſtitution of Otho: Vat is incumbent upen the venerable 
fathers the archbiſhops and biſhops by their effice to be done, their name of dig- 
ity, which is that of biſhop (epilcopus) er ſuperintendant, evidently ex- 
preſſeth. For it properly concerns them (according to the goſpel expreſſion) to 
watch over their flock by night, And ſince they cught to be a pattern by 
which they who are ſubjeft to them ought to reform themſelves, which cannot 
ve done unleſs they ſhew them an example; we exhort them in the lord, and 
camontſh them, that refeding at their cathedral churches, they celebrate proper 
maſſes on the principal feaſt days, and in Lent, and in Advent. And they 
hall go about their dioceſes at proper ſeaſons, correcting and reforming the 

cburc bes, conſecrating, and ſewing the word of life in the lerd's field. For 
the Heller perfermance of all which, they ſhall twice in the year, to wit, in 
event and in Lent, cauſe to be read unte them the profeſſion which they. 
nade at their conſecration. Athon 55. 
© nd by a conſtitution of Othobon: Alle biſhops know themſelves bound 
a well by divine as eccleſiaſtical precepts to perſonal reſidence with the flock 
of god committed to them; yet becauſe there are ſome who do not ſeem to 
| «lend bereunto, therefore we purſuing the monition of Otho the legate, do 
| *crneftly exhort them in the lord, and admoniſh them in virtue cf their holy 
obedience, and under atteſtation of the divine judgments, that out of care to 
their flock, and for the ſolace of the churches eſpouſed to them, they be duly 
rent, eſpecially on ſolemn days, in Lent and in Advent ; unleſs their abſence 
ach days ſhall be required for juſt cauſe by their ſuperiors. Athon 118. 


| fabedrel or collegiate church, ſhall be refident in the ſame fer ſcore and 
dos conjunctim er diviſim in every year at the leaſt, and then all con- 
uue there in preaching the word of god, and keeping good heſpitatily z, ex- 
| ©! be call be otherwiſe let with weighty and urgent cauſes to be approved 


ty the biſhop of the dioceſe, or in any other lawful ſort diſpenſed with. 

; to be opproved by the biſhop] By the ancient canon law, perſonal at- 
ehdance on the biſhop, or ſtudy in the univerſity, was a juſt cauſe of 
the Ca 215 

dem to all profits, except quotidians. G12/½ 172. 

8. Can. 


tit 6811 . y + * I 
rrelidence; and as ſuch, notwithſtanding the non-refidence, intitied- 


7. Can. 42. Every dean, maſter, or warden, or chief governcr of any Of deans. 
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Nelidence. 


8. Can. 44. No prebendaries nor canons in cathedral er collegiaie cu,d, 
having one or more benefices with cure (and not being reſidentiariej in , 
ſame ca!hedral or collegiate churches) ſhall, under colour of their ſaid prelend, 


avjent themſerves from their benefices with cure above the ſpace of one my; 


7n the year, unleſs it be fer ſome urgent cauſe, and certain time to be g 
by the biſhop of the dioceſe. And ſuch of the faid cenons and prebendari, 
as by the ordinances of the cathedral or collegiate churches do fand by} = 
Ve reſident in the ſame, thall ſo among themſelves fort aud proportion the tis, 
of the year, concerning reſidence to be Rept in the ſaid churches, as tl; 
ſome of them always ſhall be perſonally refident there ;, and all thoſe why bs 
or ſhall be reſidentiaries in any caihedral or collegiate church, fha!i, after ii; 
days of their reſidency appointed by their local ſiatutes or cuſtoms expired, pr: 


ſently repair to their benefices, or ſome one of them, or to ſome other theres 


where the law requireth their preſence, there to diſcharge their duties er. 
cording to the laws in that caſe provided. And the biſhep of the dec ſui” 
fee the ſame to be duly performed and put in execution. 

So that beſides the general laws directing the reſidence of other cleryr 
men, theſe dignitaries have another law peculiar to themſelves, name'r, 
the local ſtatutes of their reſpe&ive foundations, the validity of which h. 
cal ſtatutes this canon ſuppoſeth and affirmeth. And with reed to the 
new foundations in particular, the act of parliament of the 6 A. 4 21, 
enacteth, that their local ſtatutes ſhall be in force, ſo far as they are not 
contrary to the conſtitution of the church of England, or the Jaws of the 
land. This canon is undoubtedly a part of the conſtitution of the church: 
So that if the canon interfereth in any reſpect with the ſaid local ſtatute, 
the canon is to be preferred, and the local ſtatutes to be in force on! 
lo far forth as they are modified and regulated by the canon. 

9. There doth not appcar to be any difference, either by the ecclef- 
aſtical or temporal laws of this kingdom, between the caſe of a rector 
and of a vicar concerning reſidence ; except only that the vicar 15 ſworn 
to reſide (with a provito, unleſs he ſhall be otherwiſe diſpenſed Witha 
by his dioceſan), and the rector is not ſworn. And the reaſon of t!1s 
difference was this: In the council of Lateran held under Alexander . 
third, and in another Lateran council held under Innocent the d, 
there were very ſtrict canons made againſt pluralities ; by the firft of the 
councils, pluralities are reſtrained, and every perſon admitted ad ec" 
vel ecelgſiaſticum miniſterium, is bound to reſide there, and perſonally itt 
the cure; by the ſecond of theſe councils, if any perſon, having Ore 
benefice with cure of ſouls, accepts of a ſecond, his firſt is declared you 
po jure. Theſe canons were received in England, and are ſtill pai (t 
our eccleſiaſtical law.. 

At the firft appearance of theſe canons, there was no doubt made bv 
they obliged all rectors; for they, according to the language of the ku 
had churches in fille, and had beneficinm ecclefiaſticum; and of ſuc ie 
canons ſpoke. But vicars did not then look upon themſelves to be _ 
by theſe canons, for they, as the gloſs upon the decretals ſpeaks, had oh 
eccleſiam queed titulum and the text of the law deſcribes them ft 
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having benefices, but as bound perſonis et eccle/iis deſervire, that is, as aflit- 
tant to the rector in his church. 

Upon this notion a practice was founded, and prevailed in England, 
which eluded the canons made againſt pluralities. A man beneficed in 
one church could not accept another, without voiding the firſt ; but 4 
man poſſeſſed of a benefice could accept a vicarage under the rector in au- 
other church, for that was no benefice in law, and therefore not withi: 
the letter of the canon, which forbids any man holding two benetices. 

The way then of taking a ſecond living in fraud of the canon was 
this: A friend was preſented, who took the inſtitution, and had the 
church quoad titulum , as ſoon as he was poſſeſſed, he conſtituted the per- 
ſon vicar for whoſe benefit he took the living, and by conſent of the dio 
ceſan allotted the whole profit of the living for the vicar's portion, excep! 
2 ſmall matter reſerved to himſelf. 

This vicar went and reſided upon his firſt living, for the canon reached 
him where he had the beneſice; but having no benefice where he had 
only a vicarage, he thought himſelf ſecure againſt the ſaid canons requ: 
ring reſidence. 

This piece of management gave occaſion to ſeveral papal decrees. 
and to the following conſtitution of archbiſhop Langton ; viz. No 974; - 


nary ſhall admit any one to a vicarage, who will not perſonally effictate there. — 


Lind. 64. 
And to another conſtitution of the ſame archbiſhop, by which it 1s in- 
joined, that vicars who will be non-refident ſhall be deprived. Lind. 131. 
But the abuſe ſtill continued, and therefore Otho, in his legatine con- 
ſututions, applied a ſtronger remedy, ordaining, that none ſhall be admitted 
to a vicarage, but who renouncing all other benefices (if he hath any) with 
cure of fouls, ſhall ſwear that he will make reſidence there, and ſhall conſtaut- 
ly ſo reſide : otherwiſe his inſtitution ſhall be null, aud the vicarage ſhall be gi- 
den to another. Athon 24. 
And it is upon the authority of this conſtitution, that the oath of reſi- 
dence is adminiſtred to vicars to this day. And this obligation of vicars 
to reſidence was further inforced by a conſtitution of Othobon, as follow- 
eth: If any ſhall detain a vicarage contrary to the aforeſaid conſtitution of 
Otho, he ſhall not appropriate to himſelf the profits thereof, but ſhall reſtore 
the ſame ; one moiety whereof ſhall be applied to the uſe of that church, ang 17 
other motety ſhall be diſtributed half to the poor of the pariſn and half ts the n 
deacon. And the archdeacon ſhall make diligent inquiry every year, ond car's 
this conſtitution to be ſtrittly obſerved. And if be foal! find that any one a: 
iaimeth a Vicarage contrary to the premiſſes, he ſhall forthwith netiſe to the 
reanary that ſuch vicarage is vacant, who ſhall do what to him velongeth s 
tve premiſes ; and if the ordinary ſhall delay to inſtitute another into ſuch v 
de age, be fhall be ſuſpended from collation inſtitution or preſentation to any de. 
nefices until be ſhall comply. And if any one ſhall flrive to detgin a vicarog: 
aldi to the premiſſes, and perſiſt in his obſtinacy fer a month; be fhoi!. 
beſides the penalties aforeſaid, be ipſo fatto deprived of bis other benefices (it 


\ 


be bove any); and ſhall be diſabled for ever to hold fuch vicarage which he 


} | 1 . 
«19 % vexationſly detained, and from obtaining am other benefice for three 
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years. And if the archdeaton ſhall be remiſs in the premiſſes, he ſhall be d.. 


Reſidence. 


prived of the ſhare of the aforeſaid penalty aſſigned to him, and be ſuſpended 


from the entrance of the church, until he ſoall perform his duty. Athon gz 


So that, upon the whole, the doubt was not, whether rectors were 
obliged to reſidence ; the only queſtion was, whether vicars were alſo obj. 
gc: and to inforce the reſidence of vicars, in like manner as of rectors, 
the aforeſaid conſtitutions were ordained. SHerl. ibid. page 20, 21, 22, 

10. Can. 47. Every beneficed man licenſed by the laws of ihis realm, upyy 
urgent occaſions of other ſervice, not to reſide upon his benefice, Mall cauſe hi, 
case to ve ſupplicd by a curate that is a ſufficient and licenſed preacher, if th; 
h of the benefice will bear it. But whoſoever hath two benefices, ſhall 
maintain a preacher licenſed in the benefice where he aoth net reſide, except h; 
preach himjelf at both ef them ujually. 

And by the laſt article of archbiſhop Wake's directions (which are in— 
lerted at large under the title Ordination), it is required, that the biſhop 
ſhall take care, as much as poſſible, that whotoever is admitted to ſerve 


any cure, do reſide in the pariſh where he is to ſerve ; eſpecially in livinss 


that are able to ſupport a refident curate : and where that cannot bs 
done, that they do at leaft reſide ſo near to the place, that they may con- 
veniently perform all their duties both in the church and pariſh. 

11. By the faculty of diſpenſation, a pluraliſt is required, in that be 
nefice from which he ſhall happen to be moſt abſent, to preach thirteen 
ſermons every year; and to exerciſe hoſpitality for two months yearly, 
and for that time, according to the fruits and profits thereof, as much as 
in him liech, to {ſupport and relieve the inhabitants of that pariſh, «pc 
cially the poor and needy. 

12. By the 1}. c.26. If any perſon, preſented or nominated by cither 


toe univerſities Of the univerfities to a popiſh benefice with cure, ſhall be abſent from 
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the ſame above the ſpace of ſixty days in any one year; in ſuch cafe, the 
{aid benefice ſhall become void. | 


Belignation. 


F OR general bonds of re{ignation, ſee the titie Stmony. 

1. A reſignation is, where a parſon, vicar, or other beneficed cler- 
ryman voluntarily gives up and ſurrenders his charge and preferment tC 
tele from whom he received the ſame. Deg. p. 1. c. 14. 

2. That ordinary who hath the power of inſtitution, hath power allo 
to accept of a reſignation made of the ſame church to which he may nt 
{itute z and therefore the reſpective biſhop, or other perſon who either by 
patent under him or by privilege or preſcription hath the power of inft- 
tution, are the proper perſons to whom a reſignation ought to be mace. 
and yet a refignation of a deanry in the king's gift, may be made to 


the king: as of the deanry of Wells. And ſome hold, that the reſig 
natiol 
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nation may well be made to the king, of a prebend that is no donatiye ; 
But others on the contrary have held, that a reſignation of a prebend 
ought to be made only to the ordinary of the dioceſe, and not to the King; 
as ſupreme ordinary; becauſe the king is not bound to give notice to the 
patron (as the ordinary is) of the reſignation; nor can the king make a 
collation by himſelf without preſenting to the biſhop, notwithſtanding 
his ſupremacy. 2 Roll's Abr. 358. Watf. c. 4. 

And reſignation can only be made to a ſuperior : This is a maxim 
in the temporal law, and is applied by lord Coke to the ecclefiaſtica! 
law, when he ſays, that therefore a biſhop cannot reſign to the dean an« 
chapter, but it mult be to the metropolitan, from whom he received con- 
firmation and conſecration. G7b/. 822. | 

And it muſt be made to the next immediate ſuperior, and not to the 
mediate ; as of a church preſentative to the biſhop, and not to the me- 
tropolitan. 2 Roll's Abr. 358. 


But donatives are not reſignable to the ordinary; but to the patron. 
who hath power to admit. G7b/. 822. 

And if there be two patrons of a donative, and the incumbent reſign 
to one of them, it is good for the whole. Deg. p. I. c. 14. 

3. Regularly, reſignation muſt be made in perton, and not by proxy, Whether 4 
There is indeed a writ in the regiſter, intitled, /ztera procuratoria ad reſio- mult be made 
nandum, by which the perſon conſtituted proctor was enabled to do all“ -en. 
things neceſſary to be done in order to an exchange; and of theſe things, 
reſignation was one. And Lindwood ſuppoſeth, that any reſignation may 
be made by proctor. But in practice, there is no way (as it ſeemerh) or 
reſigning, but either to do it by perſonal appearance before the ordinary, 
or at leaſt to do it elſewhere before a publick notary, by an inſtrument Gi— 
rected immediately to the ordinary, and atteſted by the ſaid notary z in 
order to be preſented to the ordinary, by ſuch proper hand as may pray 
his acceptance. In which caſe, the perſon preſenting the inſtrument to 
the ordinary doth not reſign nomine proctretorio, as proctors do; but only 
preſents the reſignation of the perſon already made. Gi4/. $22, Deg. 

p. I. c. 14. Walſ. c. 4. | 

4. A collateral condition may not be annexed to the reſignation; no Mult be abſo- 

more than an ordinary may admit: upon condition, or a judgment be con- late, and nog 


: wes Res vat Ede conditional, 

teſſed upon condition, which are judicial acts. a/ c. 4. | | 
For the words of reſignation have always been, p:rre, /ponte, ade 17 

ſenpliciter; to exclude all indirect bargains, not only for money, bur ior 


other conſiderations. And therefore in Gaytor's Cafe, E. 24 Kit. where 
ie reſignation was, to the uſe of two perſons therein named, and fur- 
ther limited with this condition, that if one of the two was not admit— 
ted tO the benefice reſigned, within ſix months, the reſignation ſhould 
be void and of none effect; ſuch reſignation, by reaſon of the condition, 
Was declared to be abſolutely void. Cod. 277. Gib. 821. 1 Still, 334. 

hut where the reſignation is made for the fake of exchange only, there 
it admits of this condition, viz. if the exchange thall take full effect, and not 


0 5 0 . . . : 
Gi gu as appears by the form of reſignation which is in the regitter, 
821. | h 
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By a conſtitution of Othobon : Whereas ſometimes a man reſigneth hi; jy. 
nefices, that he may obtain a vacant ſee; and bargaineth with the collat 
that if he be not elefted to the biſhoprick, he ſhall have his benefices again: 
de do decree, that they ſhail not be reſtored to him, but ſhall be conferred 1 pon 
others as lawfully void. And if they be reſtored to him, the ſame ſhall ly gt 
0 effect; and he who ſhall ſo reſtore them, after they have been reſigned int 
his hands, or ſhall inſtitute the reſigner into them again, if he is a biſbop |, 
ſhall be ſuſpended from the uſe of his dalmatic and pontificals, and if de 
an inferior prelate he Hall be ſuſpended from his office, until be ſhall think j; 


to revoke the jaime. Athon 134. 
Muſt be ac- 


nd hs aac. Be VO reſignation can be valid, till accepted by the proper ordinary: 
— i. That is, no perſon appointed to a cure of fouls, can quit that cure, vr 


nary, diſcharge himſelf of it, but upon good motives, to be approved by the 
ſuperior who committed it to him; for it may be, he would quit it for 
money, or to live idly, or the like. And this is the law temporal, as 
well as ſpiritual; as appears by that plain reſolution which hath been g. 
ven, that all preſentations made to benefices reſigned, before ſuch accept- 
ance, are void. And there is no pretence to ſay, that the ordinary i: 
obliged to accept; ſince the law hath appointed no known remedy, it li 
will not accept, any more than it he will not ordain. Gi4f, $22, 18 
334. | 
Lindwood makes a diſtinction in this caſe, between a cure of fouls, 
and a fine-cure. The reſignation of a fine-cure, he thinks, is good im- 
mediately, without the ſuperior's conſent ; becauſe none but he that re- 
ſigneth hath intereſt in that caſe : but where there is a cure of ſouls it | 
otherwite, becauſe not he only hath intereſt, but others alſo unto whom | 
he is bound to preach the word of god; wherefore in this caſe it is necel- | 
ſary, that there be the ratification of the biſhop, or of ſuch other perſon | 
as hath power by right or cuſtom to admit ſuch reſignation. 6%, 823. 
Thus in the caſe of the marchioneſs of Rockingham and Grijjih, Mar. 
22. 1755. Dr Griffith being poſſeſſed of the two rectories of Leythley 
and Thurnſco, in order that he might be capacitated to accept another l. 
ving which became vacant, to wit, the rectory of Handſworth, executed 
an inſtrument of reſignation of the rectory of Leythley aforeſaid, before 
notary publick, which was tendred to and left with the archbiſhop 0! 
York, the ordinary of the place within which Leythley is ſituate. It wi 
objected, that here doth not appear to have been any acceptance of the 
. | reſignation by the archbiſhop, and that without his acceptance the fad 
| rectory of Leythley could not become void. And it was held by the lord 
| 
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1 chancellor clearly, that the ordinary's acceptance of the reſignation 15 ab- 
| ſolutely neceſſary to make an avoidance : But whether in this calc there 
! was a proper reſignation and acceptance thereof, he reſerved for furthe! 
1 conſideration z and in the mean time recommended it to the archbiſhop © 
produce the reſignation in court. Afterwards, on the 17th G 
April 1755, the cauſe came on again to be heard, and the reſ1gnato 
was then produced; but the counſel for the executors of the late mardus 
declaring that they did not intend to make any further oppoſition, [1 
lord chancellor gave no opinion upon the reſignation, or the effect of it; 

| | buſ 
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but in the courſe of the former argument, he held, that the acceptance 
of a reſignation by the ordinary is neceſſary to make it effectual, 
and that 1t is in the power of the ordinary to accept or refuſe a re- 
ſignation. 

And in the caſe of Heſtet and Grey, H. 28 G. 2. where a general bond 
of reſignation was put in ſuit, and the defendant pleaded that he offered 
to reſign but the ordinary would not accept the reſignation; the court 
of king's bench were unanimouſly of opinion, that the ordinary is a 
judicial officer, and is intruſted with a judicial power to accept or re- 
fule a reſignation as he thinks proper: And judgment was given for the 
plaintiff, | ; 

6. After acceptance of the reſignation, lapſe ſhall not run but from From what 
the time of notice given: It is true, the church is void immediately ume lapſe af 

| ; ter reſignation 

upon acceptance, and the patron may preſent if he pleaſe; but as to gll incur. 
lapſe, the general rule that is here laid down, is the unanimous doc- 

trine of all the books. Inſomuch that if the biſhop who accepted the 

reſignation, dies before notice given, the fix months ſhall not commence 

till notice is given, by the guardian of the ſpiritualties, or by the ſuc- 

ceeding biſhop z with whom the act of reſignation is preſumed to remain. 

Gibſ. 823. 

7. By the 31 El. c. 6. ſ. 8. If any incumbent of any benefice with cure of Corrupt reſig- 
fouls, fhall corruptly reſign the ſame; or corruptly take for or in reſpect of the naion. 
reſigning the ſame, directly on indireftly, any penſion, ſum of money, or other 
benefit whatſoever : as well the giver, as the taker, of any ſuch penſion, ſum 
of money, or other benefit corruptly, ſball loſe double the value of the ſum 5 
given taken or had; half to the queen, and half to him that ſhall ſue for the 
ſame in any of her majeſty's courts of record. 


Any penſion] Before this ſtatute, the biſhop in caſes of reſignation might 
and did frequently, aſſign a penſion during life, out of the bencfice re- 
ligned, to the perſon reſigning. Gi/. 822. 

And by the ſtatute of the 26 H. 8. c. 3. intituled, an af for the pay- 
ment of firſt fruits and tenths, it was enacted, that incumbents charged 
with penſions payable to their predeceſſors during their lives, ſhould de- 
duct the tenth part thereof out of ſuch payment, inaſmuch as they were 
8 8 by the ſaid act to pay the tenths of their whole living unto 

e king. 

And by the ſame act it was provided, that no penſion thereafter ſhould 
be aſſigned by the ordinary, or by any other manner of agreement by 
collateral ſecurity or otherwiſe, upon any reſignation of any dignity, bene- 
hice, or promotion ſpiritual, above the value of the third part of the dig- 
mut, benefice or promotion ſpiritual reſigned. 

But now by the aforeſaid act, no penſions whatſoever can be reſerved. 


 Reſpo!1d. 


Reſpond. 


RE $POND, was a thort anthem ſung, after reading three or fou 
verſes of a chapter; after which, the chapter did proceed. G4}. 26, 


Reſtoration of king Charles the ſecond. See Holidays. 
Review (Commiſſion of). See Appeal. 


Vochet. 3 


NCC ET (a part of the epiſcopal habit), is a linen garment ga. 


thered at the wriſts; and differeth from a ſurplice, in that u fur 5 
plice hath open ſleeves hanging down, but a rochet hath clote ſiceve; "s 
Lindw. 251. 8 loy 

It was alſo one of the ſacerdotal veſtments; and in that reſpect dulce hy 

from a ſurplice in that it had no ſleeves. Lindw. 252. 46 

lea! 

Rogation days. See Holidays. wm 

Or 

Right of patronage. See Advowſon, m 

me 

Rural dean. Sce Deans. 5 

Sabbath. See Loy's dap. I 

Cut 
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Sacraments 5 

7 of 

g 1 of 

ART. 25. There are two ſacraments ordained of Chriſt our lord u. * 

the goſpel, that is to ſay, baptiſm and the ſupper of the lord. eb 

Thoſe five commonly. called ſacraments, that is to ſay, een anc 

penance, orders, matrimony, and extreme unction, are not to be counter Us 

for ſacraments of the goſpel; being fuch as have grown partly of - It 

corrupt following of the apoſtles, partly are ſtates of life allowed by the mc 

{criptures; but yet have not like nature of ſacraments with baptiſm at ma 

the lord's ſupper, for that they have not any viſible ſign or ceremony et att 
dained of god. 


For 


1 


Sacraments, 
For the ſacrament of baptiſm, See the title Baptiſm, 


For the ſacrament of the Lord's ſupper; See the title Loꝝd's (upper. 
Sacrilege. SCC Church. 
Sanctuary. Sce Church. 
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HE determinations in the courts: of law, relative to this title, do 
not ſeem to be delivered with that preciſion which 1s uſual in other 
caſes. And indeed, excepting in an inſtance or two in the court of 
chancery (as will appear), the general law concerning ſchools doth not 


_* 
{| 


cem to have been conſidered as yet upon full and folemn argument. 
And therefore liberty of animadverſion is taken in ſome of the tollow- 


lowing particulars, which would not be allowable in matters finally ad- 
zudged and ſettled, 
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1. By the 7 & 8 W. c. 37. Whereas it would be a great hindrance to Power of 
learning and other good and charitable works, if perſons well inclined foundation. 


may not be permitted to found ſchools for the encouragement of learning, 
or to augment the revenues of {chools already founded; it ſhall be law- 


iul for the king to grant licences to aliene, and to purchaſe and hold in 
mortmain. 


But by the 9 G. 2. c. 36. After Jun. 24. 1736, no manors, lands, te- 
ne ments, rents, advowſons, or other hereditaments, corporeal or incorpo- 
r=, nor any ſum of money, goods, chattels, ſtocks in the publick funds, 
lecurities for money, or any other perſonal eftate whatſoever, to be laid 


ments, ſhall be given or any ways cenveyed or ſettled (unleſs it be bona 
ce for full and valuable conſideration), to or upon any perſon or per- 
03, bodies politick or corporate, or otherwile, for any eſtate or intereſt 
*natloever, or any ways charged or incumbred, in truſt or for the benctit 
4 any charitable uſes whatſoever ; unleis ſuch appointment of lands, or 
ot money or other perſonal eſtate (other than itocks in the publick funds, 
v made by deed indented, ſealed, and delivered in the preſence of two 
<nciles, twelve kalendar months at leaſt before the death of the donor, 
and be inrolled in chancery within fix kalendar months next after the exc- 
cuuon thereof; and unleſs ſuch ſtock in the publick funds be transferred 
in the publick books uſually kept for the transfer of ſtocks, ſix kalendar 
wonchs at leaſt before the death of the donor: and unleſs the ſame be 
"ade to take effect in poſſeſſion for the charitable uſe intended, immedi- 
ly from the making thereof, and be without power cf. revocation. . 
d any aſſurance otherwiſe made ſhall be void. 


cut or diſpoſed of in the purchaſe of any lands tenements or heredita- 


2. B. 
— 27 
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nary of the place, under his hand and ſeal; being found meet, as wel 


of the eccleſiaſtical juriſdiction. Which was thus: M. 1700. In the chan 


Schools. 


2. By Can. 77. No man ſhall teach either in publick ſchool or private 
houſe, but ſuch as ſhall be allowed by the biſhop of the dioceſe, or ord. 


for his learning and dexterity in teaching, as for ſober and honeſt conver. 
fation, and alſo for right underſtanding of god's true religion; and lf 
except he firſt ſubſcribe ſimply to the firſt and third articles in the 300 
canon, concerning the king's ſupremacy and the 39 articles of religig, 
and to the two firit clauſes of the ſecond article, concerning the book cf 
common prayer, viz. that it containeth nothing contrary to the word gf 
god, and may lawfully be uſed. 

And in the caſe of Cory and Pepper, T. 30 Car. 2. a conſultation w; 
granted in the court of king's bench, againſt one who taught without 
licence in contempt of the canons; and (the reporter ſays) the reaſon 

wen by the court was, that the canons of 1603 are good by the ſtatute 
of the 25 Hen. 8. ſo long as they do not impugn the common law, o. 
the prerogative royal, 2 Lev. 222. Gib/. 955. 

But this is unchronological and abſurd: and as the office of a ſchool. 
maſter is a lay office (for where it is ſupplied by a clergyman, that is only 
accidental, and not of any neceſſity at all;) it is clear enough, that the 
canon by its own ſtrength in this caſe is not obligatory. 

Therefore we mult ſcek out ſome other foundation of the eccleſiaſtical 
juriſdiction: and there are many quotations for this purpoſe fetched out 
of the antient canon law (G7#/. 1099.); which altho* perhaps not perfect 
deciſive, yet it muſt be owned they bear that way. | 

The argument in Cox's caſe, ſeemeth to contain the ſubſtance of what 
hath been alledged on both ſides in this matter; and concludeth in favour 


cery; Cox was libelled againſt in the ſpiritual court at Exeter, for teaching 
ſchool without licence from the biſhop: And on motion before the lors 
chancellor, an order was made, that cauſe ſhould be ſhewn why a prob 
bition ſhould not go, and that in the mean time all things ſhould Fay. 
On ſhewing cauſe, it was moved to diſcharge the ſaid order, alledging, 
that before the reformation this was certainly of eccleſiaſtical juriſdic:'9n; 
and in proof thereof, was cited the 11th canon of the council of Lateran 
held in the year 1215, which canon hath been received by cuſtom in ts 
kingdom, and ſo made part of our eccleſiaſtical laws; that the ſtatute of 
the 1 Elig. c. 1. having reſtored the ſpiritual juriſdiction to the crow! 
which had been ufurped by the pope, immediately thereupon the queen 
ſet forth eccleſiaſtical injunctions, one of which was, that no man {houl 
teach ſchool without being allowed thereto by the ordinary; that it mul 
be admitted, theſe injunctions were not confirmed by any act of parla- 
ment, but their being referred to and mentioned in the 5 Eliz. . 
was an argument that the legiſlature did approve of them; that in the 
12th year of that queen, the ſaid injunctions (and amongſt them, this 0! 
reaching ſchool without licence from the ordinary) were, by the convoc® 
tion then ſitting, turned into canons ; that afterwards the ſtatute of the 
23 Elix. c 1. was the firſt ſtatute that prohibited it; ſince which, yr 
others had followed; but none of them tended to deſtroy the eccleſialtic 


5 juriſcielon 
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juriſdiction, only, by making the offence puniſhable in both courts, gave 
2 remedy where there was none before; that in the firſt year of king James, 
the convocation met, which reduced all the canons into one body, and 
then particularly made this canon, that none ſhould teach fchool without 
licence from the ordinary; and tho' it might be difficult to prove, that 
theſe canons were directly confirmed by act of parliament, yet there was 
4 ſort of confirmation of them in the ſtature of the 4 Ja. c. 7. for the 
founding and incorporating a free grammar ſchool at North-Leech in the 
county of Glouceſter, whereby the provoſt and ſcholars of queen's college 
in Oxford were to nominate the ſchoolmaſter and uſher of the taid ſchool, 
and to make ſuch ordinances for the government thereof as they ſhould 
ſee meet, ſo that the ſame were not repugnant to the king's prerogative, 
to the laws and ſtatutes of the realm, or to any ecclefraſiica? canons or 
conſtitutions of the church of England. But on the other ſide, it was an- 
ſwered, that there could not be one canon or precedent before the refor 
mation, cited to prove the keeping of ſchool to be of eccleſiaſtical cog- 
nizance ; for that ſuppoſing the council of Lateran to have been in every 
part thereof received in England, yet the canon cited did not prove 
the point for which 1t had been produced, that canon only appointing; 
ſchoolmaſters in every cathedral church, and ſuch ſchoolmaſters to be li- 
cenſed by the biſhop ; which was but reaſonable, namely, that he who 
taught in the biſhop's church, ſhould be approved of by the biſhop; 
that the teaching of ſchool was not in the nature thereof {ſpiritual ; and 
it would be hard to affirm, that it was of eccleſiaſtical juriſdiction, or 
cogniſable by the old eccleſiaftical laws of the kingdom received by com- 
mon ule, at the ſame time that not one ſingle precedent of any ſuch law or 
uſage before the reformation was to be found; and that as to the canons 
made ſince, they did not bind a layman (as Cox was ſuggeſted to be, 
becauſe the laity was not repreſented in convocation z neither could a 
reference to the canons in a private act of parliament add any greater 
weight to them than they had before; that this was a cate which 
deſerved great conſideration, having before been in the other courts of 
Weltminiter-hall, where ſeveral prohibitions had been granted on this 
very ſame point, in order that it might receive a judicial determination, 
but the other ſide would never venture to go on; as in Oldfield's caſe, 
M. 9 W. the caſe of Betſham and Barnardiſton, E. 10 W. Chedwick's 
cale, M. 10 W. Scorriet's caſe, T. 11 W. and one Daviſon's caſe, J. 
12 W. that ſuppoſing it to have been originally a ſpiritual crime, yer 
being now made temporal by ſeveral acts of parliament, it was thereby 
drawn from the ſpiritual to the temporal juriſdiction. By Wright lord 
Keeper: Both courts may have a concurrent juriſdiction; and a crime may 
be puniſhable both in the one and in the other : The canons of a convo- 


of England of eccleſiaſtical cognizance : And therefore let the order for a 
Prohibition be diſcharged. Whereupon it was moved, that this libel was for 
teaching ſchool generally, without ſhewing what kind of ſchool; and the 
court chriſtian could not have juriſdiction of writing ſchools, reading 

Vo I. II. Tit ſchools, 


cation do not bind the laity without an act of parliament: But I always 
was, and ſtill am of opinion, that keeping of ſchool is by the old laws 
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ſchools, dancing ſchools, or ſuch like. To which the lord keeper at 
tented, and thereupon granted a prohibition as to the teaching of al 
ſchools, except grammar {chools, which he thought to be of eccleſliaftic;! 
cognizance. 1 P. Will. 29. 

By act of parliament the caſe ſtands thus: 

By the 23 Eliz. c. 1. F any perſon or perſons, body politic or cor pros. 
ſhal! keep or maintain any ſchoolmaſter which fhall not repair to ſour cl un 
chapel or uſual place of common prayer, or be allowed by the biſhop or or/:ny 
of the dioceſe where ſuch ſchoolmaſter ſhall be ſo kept ; he ſhall, upon conic. 
tion in the courts at Weſtminſter, or at the afſizes, or quarter ſeſſions of the 
peace, forfeit for every month ſo keeping him 101; one third to the king, ane 
third to the poor, and one third to him that ſhall ſuc: and ſuch ſchulmaſtc 
or teacher, preſuming to teach contrary to this att, and being thereof lawful, 
convitt, ſhall be diſabled to be a teacher of youth, and ſuffer impriſonment with- 
out bail or mainprize for one year.. 

T he following caſe ſeemeth to have happened upon this ſtatute ; which 
in the adjudication, by ſome overſight, hath not been attended to: viz, 
ZE. 13 W. K. and Douſe. The defendant was indicted for having kept a 
ichool without licence of the biſhop of the dioceſe, againſt the form of 
the ſtatute. Upon which it was moved to quaſh the indictment (being 
removed into the king's bench by certiorari), and the exceptions taken to 
the indictment were, 1. That there was no ſtatute that prohibired keeping 
ichool without licence, but the 1 7a. c. 4. , 9g. and the faid act pre- 
ſcribed another method of proceeding. 2. This indictment was found 
before the juſtices of the peace at the quarter ſeſſions; and they have no 
power by the act, and therefore it was void. 3. This ſchool was not 
within the act of the 1 Ja. becauſe the act extends but to grammar 
ſchools; and this ſchool was for writing and reading. And afterwards, 
after a rule made to ſhew cauſe, the indictment was quaſhed. L. Raym. 672. 

Further; By the 1 Ja. c. 4. .. 9. No perſon ſhall keep any ſchool, or bt 
@ ſchoolmaſier, out of any of the univerſities or colleges of this realm, exct! 
it be in ſome publick or free grammar ſchocl, or in ſome ſuch nobleman's e 

entleman's houſe as are not recuſants, or where the ſame ſchoolmaſter ſpall bt 
pecially licenſed thereunto by the archbiſhop biſhop er guardian of the ſpiritua 
ties of that dioceſe; upon pain, that as well the ſchoolmaſter, as alſo the par!) 
that ſhall retain or maintain any ſuch ſchoolmaſter, ſhall forfeit each of 16: 
for every day [a wittingly offending 40fþ ; half to the king, and half to bit 
that ſhall ſhe, Þ 

And by the 13 & 14 C. 2. c. 4. Every ſchoolmaſter keeping any public 
or private jchooi, and every perſon inſtructing or teaching any youth in 4% 
bouſe or private family as a lutor or ſchoolmaſter, ſhall before his admiſi 
Subſcribe the declaration following, viz. * I A. B. do declare, that I will 
conform to the liturgy of the church of England, as it is now by Jaw 
** eſtabliſhed.” Mypich ſhall be ſubſcribed before the archbiſhop, biſhops ® 
ordinary of the dioceſe ,- on pain that every perſon ſo failing in ſuch ſubſerl, 

tion, ſhall forfeit bis ſchool, and be utterly diſabled and ipſo facto deprived g 

the ſame, and the ſaid ſchool ſhall be vcid as if ſuch perſon ſo failing welt 

naturally dead. Pr; g ud. 
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And if any ſchoolmaſter, or other perſon, inſirufing or teaching youth in 
any private houſe or family as tutor or ſchoolmaſter, ſhall inſtruct or teach any 
«th as @ tutor or ſchoolmaſter, before licence obtained from the archbiſhop, 
2 p, Or ordinary of the dioceſe, according to the laws and ſtatutes of this 
realm, (for which he ſhall pay 124 only,) and before ſuch ſubſcription as 
aforeſaid ; he Hall for the firſt offence ſuffer three months impriſoument with- 
4% bail; and for every ſecond, and other ſuch offence, ſhall ſuffer three 
months impriſoument without bail, and alſo forfeit to the king the ſum of 51. 
110 1. 

/ Js 9 G. 2. The king againſt the biſhop of Litchfield and Coventry. A 
mandamus iſſued to the biſhop, to grant a licence to Umbria clergy - 
man, who was nominated uſher of a free grammar ſchool within his dio- 
ceſe, To which he returned, that a caveat had been entred by ſome of 
the principal inhabitants of the place, with articles annexed, accuſing 
him of drunkenneſs, incontinency, and neglect of preaching and reading 
prayers; and that the caveat being warned, he was proceeding to inquire 
into the truth of theſe things when the mandamus came; and therefore 
he had ſuſpended the licenſing him. And without entring much into the 
arguments, whether the biſhop hath the power of licenſing; the court 
held, that the return ſhould be allowed as a temporary excuſe : for tho 
the act of the 13 & 14 C. 2. c. 4. obligeth them only to aſſent to and ſub- 
ſcribe the declaration, yet it adds, according to the laws and ſtatutes of this 
realm; which preſuppoſeth ſome neceſſary qualifications, which it is rea- 
ſonable ſhould be examined into. Str. 102 3. 


By the ſeveral ſtamp acts, the licence to ſchoolmaſters and tutors ſhall 
be on a double 5ſh ſtamp. 

After licence obtained; the ſchoolmaſter muſt take the oaths, and ex- 
hibit a certificate of his having received the ſacrament, at the quarter ſeſ- 
lions, as other perſons qualifying for offices. 

And by Can. 137. Every ſchoolmaſter ſhall, at the biſhop's firt viſita- 
tion, or at the next viſitation after his admiſſion, exhibit his licence, to 


be by the ſaid biſhop either allowed, or (if there be juſt cauſe) diſallowed 
and rejected. 
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3. By the 11 C 12 W. c. 4. If any papiſt, or perſon making profeſſion papin;, 


ot the popiſh religion, ſhall keep ſchool, or take upon himſelf the educa- 


tion or government or boarding of youth; he ſhall be adjudged to per- 
petual impriſonment, in ſuch place within this kingdom, as the king by 
advice of his privy council ſhall appoint. 


4. By the 17 C. 2. c. 2. It ſhall not be lawful for any perſon who ſhall Digenters, 


take upon him to teach or preach in any meeting or conventicle under 
pretence of any exerciſe of religion, or for any other perſon who ſhall not 
brit take and ſubſcribe the oath following, and who fhall not frequent di- 
vine fervice eſtabliſhed by the laws of this kingdom, to teach any 
publick or private ſchool, or take any boarders or tablers that are taught 
and inſtructed by himſelf or any other; on pain of 401, one third to the 
ng, one third to the poor, and one third to him that ſhall ſue in the 
courts at Weſtminſter or at the aſſizes or quarter ſeſſions. Which oath is 
as followeth: * I A. B. do ſwear, that it is not lawful upon any pretence 
„„ Pt 2 „ what- 
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« whatſoever, to take arms againſt the king; and that I do abhor thy 
* traiterous poſition of taking arms by his authority againſt his perſon, 
* or againſt thoſe that are commiſſioned by him in purſuance of ſuch com. 
* miſhons; and that I will not at any time endeavour any alteration of 
* government either in church or ſtate.” 

But by the 17. c. 18. commonly called the act of toleration; nei. 
ther the ſaid act, nor the before recited act of the 23 Eliz. c. 1. nor any 
other made againſt papiſts or popiſh recuſants (except as therein ex. 
'cepred), ſhall extend to proteſtant diſſenters qualified according tg 
that act. 

Under which general words [or any other made egainſ# papiſts or pipi 
recuſants] the aiorcluid ſtature of the 1 Fa. c. 4. ſecmeth alfo to be inclu- 
ded. But the above recited clauſe of the ſtatute of the 13 & 14 C. 2. 4.4 

ſeemeth to ſtand clear of this branch. But then there is a further clauſe 
in the ſaid act of toleration, by which it is enacted, that no proteſtan: 
diſſenter, qualified as therein directed, hall be proſecuted in any eccleſicſtica! 
court, for or by reaſon of their non-conforming to the church of England 
From which, their exemption from eccleſiaſtical cenſures for teaching 
ſchool without licence is pleaded, and in practice ſeemeth to be allowed; 
altho* there doth not appear to have been any legal determination therein, 
But it doth not ſeem, by any words of this ſtatute, that they are cx 
empted from the temporal penalties above recited of the 13 & 14.2. 
6. 4. % 8, 9, 1, 11. | 
Whether the 5. In Bales's caſe, M. 21 C. 2. it was held, that where the patronage 
ares þ wg is not in the ordinary, but in feoffees or other patrons ; the ordinary can- 
33 or not put a man out: and a prohibition was granted; the ſuggeſtion for 
te ning with- Which was, that he came in by election, and that it was his freehold 
out licence. 2 Keb. 544. 5 | 
Upon which Dr Gibſon jultly obſerves, that if this be any bar to his 
being deprived by ordinary authority; the preſentation to a benefice by 
lay patron, and the parſon's freehold in that benefice, would be. as good 
a plea againſt the deprivation of the parſon by the like authority. Ane 
yet this plea hath been always rejected by the temporal courts. And ! 
one circumſtance at leaſt, the being deprived of a ſchool, notwithſtanding 
the notion of a freehold, is more naturally ſuppoſed, than deprivation 0! 
a benefice z becauſe the licence to a ſchool is only during pleaſure, waeress 
___ the inſtitution to a benefice is abſolute and unlimited. 674/. 1110. 
in what caſe 6. By Can. 78. In what pariſh church or chapel ſoever there 1s 2 ctr 
gs ſtall rate, which is a maſter of arts, or bachelor of arts, or is otherwiſe wel 
PC able to teach youth, and will willingly fo do, for the better -increaſc of his 


terence in me 8 Ma e ) Few 20 or 
teaching living, and training up of children in principles of true religion; We WI 
{chool, and ordain, that a licence to teach youth of the pariſh where he ſerveth, 


be granted to none by the ordinary of that place, but only to the ſaid 
curate : Provided always, that this conſtitution ſhall not extend to an) 
pariſh or chapel in country towns, where there is a publick ſchool founded 
already; in which caſe, we think it not meet to allow any to teach gram 
mar, but only him that is allowed for the ſaid publick ſchool. 


7. By 
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7. By can. 79. All ſchoolmaſters ſhall teach in engliſh or latin, as the Order to be 
children are able to bear, the larger or ſhorter catechiſm, heretofore by publick obſerved 


therein. 


cuthority ſet forth. And as often as any ſermon ſpall be upon holy and feſ- 
tival days, within the pariſh where they teach, they ſhall bring their ſcholars 
o the church where ſuch ſermon ſhall be made, and there ſee them quietly and 
ſoberly behave themſelves, and ſhall examine them at times convenient after 
"heir return, what they have born away of ſuch ſermons. Upon other days, 
ond at other times, they ſhall train them up with ſuch ſentences of holy ſcrip— 
tures, as ſhall be moſt expedient to induce them to all godlineſs. And they 
ſhall teach the grammar ſet forth by king Henry the eighth, and continued in 
the times of king Edward the fixth and queen Elizabeth of noble memory, 
ond none other. And if any ſchoolmaſter, being licenjed, and having ſubſcribed 
as is afereſaid, ſhall offend in any of the premiſſes, or either ſpeak write or 
trach againſt any thing wwhereunto he hath formerly ſubſcribed, if upon ad. 
monition by the ordinary he do not amend and reform himſelf, let him be ſuſ- 
pended from teaching ſchool any longer. 


The larger or ſhorter catechiſm] The larger is that in the book of com- 
mon prayer: The ſhorter was a catechiſm ſet forth by king Edward the 
fixth, which he by his letters patents commanded to be taught in all 
ſchools ; which was examined, reviewed, and corrected in the convoca- 
tion of 1562, and publiſhed with thoſe improvements in 1570, to be a 
guide to the younger clergy in the ſtudy of divinity, as containing the 
ſum and ſubſtance of our reformed religion. G7/. 374. 


Shall bring their ſcholars to the church] E. 10 C 11 V. Betcham and 
Barnardiſtun. The chief queſtion was, whether a ſchoolmaſter might be 
proſecuted in the eccleſiaſtical court for not bringing his ſcholars to 
church, contrary to this canon. And it was the opinion of the court, 


that the ſchoolmaſter, being a layman, was not bound by the canons. 
1 f. Will. 32. 


Grammar Compiled and ſet forth by William Lily and others ſpecially 
appointed by his majeſty ; in the preface to which book it is declared, 
that * as for the diverſity of grammars, it is well and profitably taken 
* away by the king's majeſty's wiſdom ; who foreſceing the inconvenience, 
a ng tavourably providing the remedy, cauſed one kind of grammar 
5 y ſundry learned men to be diligently drawn, and ſo to be ſet out 
4 only ; every where to be taught for the ule of learners, and for avoiding 

the hurt in changing of ſchoolmaſters.“ 

8. By the 43 Eliz. c. 4. Where lands rents annuities goods or money, Subject to a 
given for maintenance of free ſchools or ſchools of learning, have been commiſion of 
the Feed, and there are no ſpecial viſitors or governors appointed by . . 
rh nder; the lord chancellor may award commiſſions under the great o viftor. 

al do inquire and take order therein. Co 
as. eo a mandamus lieth for reſtoring a ſchoolmaſter or uſher, Whether the 

— = they have been deprived by the local viſitors, is doubtfully viſitor's 8 
2 in the books of common law; and the pleadings upon them ' conelufivas 

not to touch the preſent point, but to turn chiefly upon this, Whe- 
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ther they are to be accounted offices of a publick or private nature. 
Gib. 1110. | 

Thus in the caſe of the king againſt the bailiffs of Morpeth. A man. 
damus was granted, to reſtore a man to the office of under-ſchoolmal;« 


of a grammar ſchool at Morpeth, founded by king Edward the ſiath: 
The {ame being of a publick nature, being derived from the cron 
Str. 58. | 


And the diſtinction ſeemeth to be this: If they ſhall be deemed « , 
ublick nature, as conſtituted for publick government; they ſhall be {yb. 
ject to the juriſdiction of the king's courts of common law: but if they 
be judged matters only of private charity, then they are ſubject to thy 
rules and ſtatutes which the founder ordains, and to the viſitor whom h- | , 
appoints, and to no other. L. Raym. g. = 
In the caſe of colleges in the univerſities, whether founded by the 
king or by any other, it ſeemeth now to be ſettled, that they are to be 
conſidered as private eſtabliſhments, ſubject only to the founder, and tg 
the viſitor whom he appointeth : and it doth not ſeem eaſy to diſcern ary 
| difference between ſchools and colleges in this reſpect. | 
Governors eo 10. H. 1725. Eden and Foſter. The free grammar ſchool of Bir. 


nomine are mingham was founded by king Edward the ſixth, who endowed the {ai 


not viſitors, 
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ſchool, and by his letters patent appointed perpetual governors thereor, 
who were thereby enabled to make laws and ordinances for the better g0. 
vernment of the ſaid ſchool, but by the letters patent no expreſs viſitor 
was appointed, and the legal eſtate of the endowment was veſted in the! 
governors. After a commiſſion had iſſued under the great ſeal to inſpect 
the management of the governors, and all the exceptions being already 
heard and over-ruled, it was now objected to this commiſſion, that the king 
having appointed governors, had by implication made them viſitors Jike- 
wiſe; the conſequence of which was, that the crown could not iſſue 
commiſſion to viſit or inſpe& the conduct of theſe governors. I. 
matter firſt came on before lord chancellor Macclesfield, and afterwarcs 
before lord King, who deſired the aſſiſtance of lord chief juſtice Eyre, and 
lord chief baron Gilbert; and accordingly the opinion of the court was 
now delivered ſeriatim, that the commiſſion was good. 1. It was 12 
down as a rule, that where the king is founder, in that caſe his majel'\ 
and his ſucceſſors are viſitors ; but where a private perſon is founder, there 
ſuch private perſon and his heirs are by implication of law viſitors. 2 
That tho? this viſitatorial power did reſult to the founder and his heirs, 


yet the founder might veſt or ſubſtitute ſuch viſitatorial right in any other 


perſon or his heirs. 3. They conceived it to be unreaſonable, that where 
governors are appointed, theſe by conſtruction of law and without any 
more ſhould be viſitors; ſhould have an abſolute power, and remain 
exempt from being viſited themſelves. And therefore, 4. That in thoie 
caſes where the governors or viſitors are ſaid not to be accountable, !! 
muſt be intended, where ſuch governors have the power of government 
only, and not where they have the legal eſtate and are intruſted with the 


receipt of the rents and profits (as in the preſent caſe) ; for it would be ot 


the molt pernicious conſequence, that any perſons intruſted with the fe. 
| ceipt 


xipt of rents and profits, and eſpecially for a charity, tho' they miſemploy 
never ſo much theſe rents and profits, ſhould yet not be accountable for 


their receipts: this would be ſuch a privilege, as might of it felt be a 
temptation to a breach of truſt, 5. That the word governor did not of 


it ſelf imply viſitor 3 and to make ſuch a conſtruction of a word, againſt 
the common and natural meaning of it, and when ſuch a ſtrained con- 
ſtruction could not be for the benefit, but rather to the great prejudice 
of the charity, would be very unrealonable ; beſides, it would be making 
the king's charter operate to a double intent, which ought not to be. 
And the commiſſion under the great ſeal was reſolved to be well iſſued, 
2 P. Will. 325. | 
11. The following caſe relateth particularly to a church ; but is equally Whether the 
applicable to, and far more frequently happeneth in the caſe of ſchools, truſtſurviveth, 
It is that of Waltham church, I. 1716. Edward Denny, earl of N orwich, du te {coffees 
being ſeiſed by grant from king Edward the ſixth, of the ſite and de- des, Fn Nad 
meſnes of the diſſolved monaſtery of Waltham Holy Croſs, and of the mited number, 
manor of Waltham, and of the patronage of the church of Waltham, 
and of the right of nominating a minitter to officiate in the ſaid church, 
it being a donative, the abbey being of royal foundation, by his will in 
1626, amongſt other things the ſaid earl deviſed a houſe in Waltham, 
and a rent charge of 1001 a year, and ten loads of wood to be annually 
taken out of the foreſt of Waltham, and his right of nominating a mi- 
miſter to officiate in the ſaid church, to fix truſtees and their heirs, of 
which Sir Robert Atkins was one, in truſt for the perpetual maintenance 
of the miniſter, to be from time to time nominated by the truſtees; and 
aurected that when the truſtees were reduced to the number of three, 
hy mould chuſe others. It fo fell out, that all the truſtees, except Sir 
«obert Atkins, were dead; and he alone took upon him to enfeoff others 
'0 fill up the number; and now the ſurviving truſtees (of the faid Sir 
Robert's appointment) did nominate Lapthorn to officiate ; and the lady 
"loyer and Campion, who were owners of the diſſolved monaſtery and of 
Cc manor, claimed the right of nomination to the donative, and had 
w01mMmnated Cowper to officiate there, and he was got into poſſeſſion. The 
bill was, that Lapthorn might be admitted to officiate there, and to be 
quietecl in the poſſeſſion, and to have an account of the profits. By the 
efendants it was amongſt other things inſiſted, that the truſtees having 
neglected to convey over to others, when they were reduced to the num- 
ver of three, and the legal eſtate coming only to one ſingle truſtee, he 
aad not power to elect others ; but by that means the right of nomination 
eſulted back to the grantor, and belonged to the defendants, who had 
the eſtate, and ſtood in his place; or at leaſt the court ought to appoint 
tuch truſtees as ſhould be thought proper. By Cowper, lord chancellor; 
lt is only directory to the truſtees, that when reduced to three, they ſhould: 
| up the number of truſtees ; and therefore -altho* they neglected fo to 
do, that would not extinguiſh or determine their right; and Sir Robert 
erh the only ſurviving truſtee, -had a better right than any one elſe 
ud pretend to, and might well convey over to other truſtees; it was 
but Kat he ought to have done: and it was decreed for the plaintiff 80 
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Taxes: 


colts, and an account of profits; but the maſter to allow a reaſon;11; 


ſhall not extend to charge any maſters or uſhers of any ſchools, for or ir 
reſpect of any ſtipend, wages, rents, or probts, ariſing or growing dis 
to them, in reſpect of their ſaid places or employments. 


or other contracts are obliged to pay all rates, taxes, and impoſition; 


[ . 4 4 2 8 5 


ſalary to Cowper, whilſt he officiated there. 2 Fern. 74. 
12. By the 43 Eliz. c. 2. All lands within the pariſh are to be aſſeft 
to the poor rate. 
But by the annual acts for the land tax, it is provided, that the ſym 


O 


Provided, that nothing herein ſhall extend to diſcharge any tenant cf 
any the houſes or lands belonging to the ſaid ſchools, who by their lea 


whatſoever; but that they ſhall be rated and pay all ſuch ratcs, tay, 
and impoſitions. | 

And in general, it is provided, that all ſuch lands revenues or rent, 
ſettled to any charitable or pious uſe, as were aſſeſſed in the 4th year of 
Will. & Mar. ſhall be liable to be charged; and that no other lands, . 
nements or hereditaments, revenues, or rents whatſoever, then ſettled t 
any charitable or pious uſes, as aforeſaid, ſhall be charged. 

And the reaſon of this diſtinction ſeemeth to be, becauſe in that year, 
the ſums to be charged were fixed and determined upon every particular 
diviſion ; lands which were then appropriated to charities being exempted 
out of the valuation : therefore 1t 15 no hardſhip upon the neighbourhood, 
that lands then exempted ſhall be exempted ſtill, for the other lands pay 
no more upon the account of ſuch exemption : but if lands appropriaz! 
to charities ſince that time ſhould by ſuch appropriation become c. 
empted, this would lay a greater burden upon all the reſt, becaule th! 
{ame individual ſum upon the whole diviſion is to be raiſed ſtill. 


Scats in churches. Sce Church. 
Secs of biſhops. Sce Cathcdzals, 
Sclect veſtry. See Veſtry, in the title Church. 
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Sentence. 


1 is either definitive, or interlocutory : WEN 
> A definitive ſentence is that, which puts an end to the {uit in © 
troverſy, and regards the principal matter in queſtion : 2h 

An interlocutory ſentence determines only ſome incident or emerge 
matter in the proceeding, as ſome exception, or the like ; but doch 9 
affect the principal matter in controverſy. Ayl. Par. 487. 3 

By the ancient canon law, ſentence of ſuſpenfion, or excommunicg 
ovght not to be given without a previous admonition; unleſs the — 


Sentence. 


22 
1 
— 

4 


is ſuch as in its own nature immediately requires ſuch ſentence. In ar !t- 

biſhop Arundel's regiſter, mention is made of an appeal from a ſentence of 

ſuſpenſion, as unjuſt, for want of a canonical admonition. G7#/. 1046, 
And every ſentence mult be in writing; otherwiſe it deſerves not the 

name of a ſentence, and needeth not the formality of an appeal to reverſe 

it. . _ 

And by the ſeveral ſtamp acts, every ſentence or final decree muſt be 

on a double ſixpeny ſtamp. 

And the ſentence mult be pronounced in the preſence of both parties; 

otherwiſe, ſentence given in the abſence of one of the parties is void. 7d. 


Sentences upon the church wall. See Church, 


Sequeſtration. 


I. * HEN a living becomes void by the death of an incumbent, or During be 
| otherwiſe ; the ordinary is to ſend out his ſequeſtration, to have vacancy of a 
the cure ſupplied, and to preſerve the profits (after the expences deducted) netic. 
for the uſe of the ſucceflor. Ged. Append. 14. 
2. Sometimes a benefice is kept under ſequeſtration for many years Where none 
t©getaer, or wholly ; namely, when it is of fo ſmall value, that no cler- will accept the 
man fit to ſerve the cure will be at the charge of taking it by inſtitu- enefice. 
ion: In which caſe, the ſequeſtration is committed ſometimes to the 
curate only, ſometimes to the curate and churchwardens jointly, Jeu. 
121. 
3. Sometimes the fruits and profits of a living which is in controverſy, During ſuit. 
either by the conſent of Parties, or the judge's authority, are ſcqueſtred 
and placed for ſafety, in a third hand. And thus where two diifercat 
tles are ſet on foot, the righrs are carefully preferved, and given to hun; 

Jr whom the cauſe is adjudged. Ged. Append. 14. 
And the Judge is alſo wont to appoint ſome miniſter to ſerve the cure, 
tor the time that the controverſy ſhall depend; and to command mule ta 
„nom the ſequeſtration is committed, to allow ſuch falary as he {hall 
aſſign out of the profits of the church to the parſon that he orders to at- 
tend the cure. Matſ. c. 30. | 

4. Sometimes for neglect of ſerving the cure, the profits of the living Ney!e& of 
ace to be ſequeſtred. id. 43. duty 

5. Sometimes upon the king's writ to the biſhop, to ſatisfy the debts Hebt! 
of the incumbent. 7d. 5 | 

Ani this is, where a judgment hath been obtained againſt a clergy- 
mu, and upon a Feri facies directed to the fheiilF to levy the debt aud 
en Uu „ damages, 


Dilapidations, 


Sequeſtrators 
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Sequeſtration. 


damages, he returns, that the defendant is a clerk beneficed having no 
lay fee. Whereupon a levari facies is directed to the biſhop to levy the 
ſame of his eccleſiaſtical goods, and by virtue thereof the tithes ſhall be 
ſequeſtred. | 

And in this caſe, the biſhop may name the ſequeſtrators himſelf, gx 
may grant the ſcqueltration to ſuch perions as ſhall be named by che 
party who obtained the writ. 

It the ſequeſtration be laid and executed before the day of the retun 
of the writ z the mean profits may be taken by virtue of the fegueſtra::1n 
after the writ is made returnable, otherwitz not. 

6. Sometimes when the houſes and chancels that the incumben;-is 
bound to repair, are rumed and ready to fall if after due admonition tler 
ſhall delay to begin to amend the ſame within two months; then the big 
of the dioceſe, that time being clapſed, ſhall ſequeſter the fruits and tithe; 
till thoſe defects are amended : and tho! the admonition proceed froim the 
archdeacon, yet the biſhop only hath the power of ſequeitration. Ced, 
Apend. 14. 

7. Stratford. If an appeal be made againſt a ſentence of ſequeſtration, 
and lawfully proſecuted; the party ſcqueſtred ſhall enjoy the prof: 
pending the appeal. 

8. It is uſual for the eccleſiaſtical judge, to take bond of the ſequcſir 
tors, well and truly to gather and receive the tithes fruits and other profits, 
and to render a jult account. MH azf. c. 30. 

And thoſe to whom the ſequeſtration is committed, are to cauſe the 
ſame to be publiſhed in the reſpective churches, in the time of divine 
fervice. id. | 

It is beſt and molt legal for the ſequeſtrators, to receive the tithes an 
des in kind. : 

Hut the ſequeſtrators cannot maintain an action for tithes in their own 
name, at the common law, nor in any of the king's temporal courts; hut 
only in the ſpiritual court, or before the juſtices of the peace where they 
nave power by law to take cognizance. Johnſ. 122. | 

Thus in the caſe of Berwick and Swanton, T. 1692. It was reſolved in 
the court of exchequer, that a ſequeſtrator cannot bring a bill alone tor 
tithes ; becauſe he is but as a bailiff, and accountable to the biſhop, and 
hath no tereſt. Bunb. 192. f 

After the ſequeſtrators have performed the duty required, the ſeque- 
tration is to be taken off, and application of the profits to be mace at- 
cording to the direction of the ordinary. And he ſhall allow to them a 
reajonable ſum out of the profits, according to the trouble they ſhall have 
had in gathering the tithes. And he is alſo to allow for the ſupply of the 
cure, what ſhall be convenient, relation being had to the charge, and to 
the profits; and likewiſe for the maintenance of the incumbent and of h- 
farnily (in caſe where there is an incumbent), if he hath not otherwiſe ful 
ficient to maintain them. 

It the ſequeſtrators refuſe to deliver up their charge, they ſhall be com, 
pelled thereunto by the eccleſiaſtical judge; and if they ſhall, being called 


thereunto, delay to give an account, it is uſual for the judge to _ 
| U 


Scqueſtration. 


unto the party grieved the bond given, with a warrant of attorney to ſue 
for the penalty thereof to his own uſe at the common law. a 


c. 30. 


Therefore, if the incumbent 1s not ſatisfied with what the ſequeſtratos 
have done in the execution of their charge, his proper remedy is by ap 

plication to the ſpiritual judge; and if he ſhall think himſelf aggricves 
by the determination of ſuch judge, he may appeal to a fuperior jurifdic- 
tion. Sometimes a bill in equity hath been brought ; which yet, as 1 
ſeemeth, ought not to be brought againſt the ſequeſtrators ſolehy, for tha: 
they are only bailiffs or receivers, and have no intereſt : As in the cats 
of Jones and Barret, H. 1724. On a bill by the vicar of Weſt Dean 111 
the county of Suſſex againſt the defendant, who was lequeſtrator, for u. 
account of the profits received during the vacation; it was objected f 
the defendant, that the biſhop ought to have been made a party, finco 
the ſequeſtrator is accountable to him for what he receives, and 1 
court ſeemed to think the biſhop ſhould have bcen a party; but by co. 
{ent the cauſe was referred to the biſhop of the dioceſe. Bund, 192. 
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Sermons. Sce Publick worſhip, 


Sexton. 


T HE ſexton, ſegſten, ſegerſtane, ( ſacriſta, the keeper of the holy 
things belonging to the divine worſhip) feemeth to be the fame 
with the aſtiarius in the Romiſh church; and is appointed by the minilter 
or others, and receiveth his ſalary, according to the cuttom of each 
pariſh. 

It hath been adjudged, that a mandamus lies to reſtore a ſexton; tho” 
as to this the court at firſt doubted, becauſe he was rather a fervant ro 
the pariſh than an officer, or one that had a freehold in his place : But 
upon a certificate ſhewn from the miniſter, and divers of the pariſh, char 
the cuſtom was to chuſe a ſexton, and that he held it for his lite, and thar 
he had 2d a year of every houſe within the pariſh; they granted a man- 
damus, directed to the churchwardens to reſtore him. 3 Bac. Abr. 530. 
T. 12 G. Olive and Ingram. In aſſumpſit for money had and received 
to the plaintiffs uſe, a caſe was made at nifi-prius for the opinion of the 
court; that there being a vacancy in the office of ſexton of the pariſh of 
St Botolph without Alderſgate in the city of London, the plaintiff and 
Sarah Ely were candidates; and Sarah Bly had 169 indiſputable votes, 
and 40 which were given by women, Who were houſekeepers and paid to 
the church and poor; that the plaintiff had 174 indifputable votes, and 
22 other votes given by ſuch women as aforeſaid ; that Sarah Bly was de- 
Clared duly elected : upon which the plaintiff brought a mandamus, and 
was ſworn in, and the defendant had received g h belonging to the office, 
Uu 2 lu 
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Sexton. 


In this cafe two points were made: 1. Whether a woman was capable cf 
being choſen ſexton. And, 2, Whether women could vote in the clean. 
As to the firſt, the court ſeemed to have no difficulty about it; thez- 
having been many caſes where offices of greater conſequence have bez; 
held by women, and there being many women ſextons at that time in Lon. 
don: in the fecond year of queen Anne, a woman was appointed g19yer. 


nor of Chelmsford workhouſe: lady Broughton was keeper of ti.2 Gaz. 
nouſe: lady Packington was the returning officer for members at Ae 
bury, As to the ſecond point, it was ſhewn, that women cannot youre tor 
members of parliament or coroners, and yet they have freeholas, ud 
contribute to all publick charges; and tho' they vote in the mond 
companies, yet that is by virtue of the acts which give the right to all 
bertons poſſeſſed of to much ſtock; that military tenures never deſcended 
to them, But the court notwithſtanding held, that this being an office that 
ue not concern the publick, or the care and inſpection of the morals of 
the parithioners; there was no reaſon to exciude women, who paid rates, 
from the privilege of voting: they obſerved, here was no uſage of ex: 
cluding them ſtated, which perhaps might have altered the caſe; and 
that as this caſe was ſtated, the plaintiff did not appear to have been 
duly elected; and therefore there ought to be judgment againſt him, 
Hr. 1114. 

M. 5 G. K. and the churchwardens of Thame in Oxfordſhire. They 
who have power to appoint a ſexton, have power to diſplace him at 
pleaſure. Str. 115. | 


J. Viſitation of the ſick. 
II. Communion of the ſich. 
III. Departing out of this life, 


I. Fiftaticn of the fick. 


BY Can. 76. When any perfon is dangerouſly ſick in any pariſh : tie 
miniſter or curate, having knowledge thereof, ſhall reſort unto him 
or her (if the diſeaſe be, not known or probably ſuſpected to be infec- 
tous), to inſtruct and comfort them in their diſtreſs, according to the ot. 
der of the communion book if he be no preacher, or if he be a preacher 
ten as he ſhall think moſt needful and convenient. : 

And by the Rubrick before the office for the viſitation of the ſick 
When any perſon 1s fick, notice ſhall be given thereof to the miniſter 
of the pariſh; who ſhall go to the ſick perſon's houſe, and uſe the offt 
there appointed, hl — — 7 


Sick. 


And the miniſter ſhall examine the ſick perſon, whether he repent him 
truly of his ſins, and be in charity with all the world; exhorting him to 
forgive, 6 ; 4 
ind if he hath offended any other, to aſk them forgiveneſs; and where 
he hath done injury or wrong to any man, that he make amends to the 
uttermoſt of his power. And if he hath not before diſpoſed of his goods, 
+ him then be admoniſhed to make his will, and to declare his debts, 
what he oweth, and what is owing to him ſor the better diſcharge of his 
confience, and the quietneſs of his executors. But men ſhould often be 
but in remembrance to take order for the fettling of their temporal 
chates, whilſt they are in health. 

And the miniſter ſhould not omit earneſtly to nove ſuch ſick perſons as 
arc Ot ability, to be liberal to the poor. 


II. Commuzrion of the ich. 


By a conſtitution of archbiſhop Peccham; The ſacrament of the cucha- 
rut ſhall be carried with due reverence to the ſick, the prieſt having on 
at leaſt a ſurplice and ftole, with a light carried before him in a lantern 
with a bell; that the people may be excited to due reverence ; who by 
the miniſter's diſcretion ſhall be taught to proſtrate themſelves, or at jeatt 
to make humble adoration, wherefoever the king of glory ſhail happen 
to be carried under the cover of bread. 

But by the rubrick of the 2 Zd. 6. it was ordered, that there ſhall be. 
no elevation of the hoſt,. or ſhewing the ſacrament to the peopie. 

By the preſent rubrick before the office for the communion of the 
ſick, it is ordered as follows: Foraſmuch as all mortal men be ſubject to 
many ſudden perils, diſeaſes, and ſickneſſes and ever uncertain what time 
taey mall depart out of this life; therefore to the intent they may be al- 
ways in a readineſs to die whenſoever it ſhall pleaſe almighty god to call 
them, curates ſhall diligent from time ro time (but eſpecially in the time 
of peſtilence or other infectious ſickneſs) exhort their pariſhioners to the 
oiten receiving of the holy communion of the body and blood of our ſa- 
our Chriſt, when it ſhall be publickly adminiſtred in the church ; that 
lo doing, they may in caſe of ſudden viſiration, have the leſs caulc to 
be diſquicted for lack of the fame. But if the ſick perſon be not able to 
come to the church, and yet is deſirous to receive the communion in his 
houſe; then he muſt give timely notice to the curate, ſignifying allo how 
many there are to communicate with him (which ſhall be three, or wo 
at the leaſt); and having a convenient place in the ſick man's houſe, with 


all things neceſſary ſo prepared that the curate may reverently miniſter, 


le {hall there celebrate the holy communion. 

But if a man, either by reaſon of extremity of ſickneſs, or for want of 
Varning in due time to the curate, or for lack of company to receive with 
tim, or by any other juſt impediment, do not receive the ſacrament of 


Chriſt's body and blood; the curate ſhall inſtruct him, that if he do 


truly repent him of his fins, and ſtedfaſtly believe that Jeſus Chriſt hath 
Uttered death upon the croſs for him, and ſhed his blood for his rederp- 


tion 2 


from the bottom of his heart, all perſons that have offended him; 
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tion; earneſtly remembring the benefits he hath thereby, and giving he 
hearty thanks therefore; he doth eat and drink the body and blood ,; 
our ſaviour Chriſt profitably to his foul's health, altho' he do not recsiys 
the ſacrament with his mouth. 5 

In the time of the plague, ſweat, or other ſuch like contagious time; 
ef ſickneſs or diſeaſes, when none of the pariſh can be gotten to com. 
municate with the ſick in their houſes, for fear of the infection; upon 
ſpecial requeſt of the diſeaſed, the miniſter may only communicate 
with him. 


III. Departing out of this life. 


Can. 67. When any is paſſing out of this life, a bell ſhall be toll) 
and the miniſter ſhall not then {lack to do his laſt duty. And after tl; 
party's death (if it ſo fall out), there ſhall be rung no more but one ſhy 
peal, and one other before the burial, and one other after the burial 

And this tolling of the bell feemeth to have been originally founded 
on the doctrine of maſles ſatisfactory, or prayers for the dead; that every 
perſon, upon hearing of the bell, ſhould apply himſelf to prayer tor th: 
ioul of the perſon departing, or departed, out of this life. 

And the alms uſually given at funerals, ſeemeth to have been “. 
tended for the like purpoſe. 


Sideſmen. Sce Churchwardens. 


Simonv. 


* MONY hath its name from Simon Magus, who thought to fate 
purchaſed the gift of the holy ghoſt for money. 3 1zft. 153. 
Simoniacus is he who maketh a corrupt contract; and maniac I. 
motus is he who 1s promoted upon ſuch contract, altho' he was not Fi 
to it himſelf. 


I. Simony by the canon law. 
II. By flatute. 


I. Simony by the canon law. 


1. Langton. We frriftly forbid any man to reſign his church, dus oy 
accept the vicarage of the ſame church from his own ſubſtitute ; becau/e # . 
cafe ſome unlawful bargain may be well ſuſpected. And if any Heal f. / Fu 
to do contrary hereunto, the one ſhall be deprived of his vicarage, and foe 0 
of bis parfonage. Lind, 107, w 


2 
— 


, 
Simonv. 

It may ſeem ſtrange, that any one ſhould chuſe to be vicar rather than 
for ; but as there might in ſome particular caſes be other reaſons tor it, 
O there was one very apparent reaſon, viz. that the Lateran council un- 
der Innocent the third, had forbidden the holding two churches, that is, 
wo refories, but not two vicarages, or a rectory and a vicarage. For 
to the Lateran canon againſt pluralities was not yet put in execution 
here; yet the clergy were apprehenſive that this would ſoon be done, 
obj. Langt. 


>. Wetherſhead. I ſball not be lawful to any man, to transfer a church 
/ another in the name of a porticn, or take any money or covenanted gain 
aur the preſentation of any one, And if any ſhall be found guilty heresf, by 
gn ve en, or confeſſion ; we do decree, by the king's authority and by our 
con, that he ſhall for ever be deprived of the patronage of that Church, 
Lind. 281. 

In the name of a portion] That is, as a portion from a father or grand- 
father, to his ſon or grandſon, Johnſ. Wether. 


We do decree by the king's authority] Lindwood ſays, that de facto the 
king of England hath cognizance in caules of the right of patronage ; 
which this conſtitution takes notice of as uch: altho', he ſays, the con- 
tary is true by the canon law. Lind. 281. 


Shall for ever be deprived of the patronage] Which ſeemeth to be in- 
tended, during his life; and not to extend to his heirs after him, fo as to 
puniſh them for their father's or other anceſtor's crime. Lind. 281. 

And Sir Simon Degge obſerves upon this, that a canon is not ſufficient 
to deprive a man of his frechold or inheritance : and this canon (he ſays) 
was never put in execution, or attempted ſo to be, 1o far as he can find, 


Dex. p. 1. e. 5. 


3. Othobon. Whereas we underſtand that it frequenily happeneth, that 
When a preſentation is to be made to a vacant church, be who is to be preſented 
firſt maketh a bargain with the patron for a certain ſum to be paid to him 
yearly out of the profits of the church, and he why hath made ſuch contract 
is preſented to the church; we, intending lo provide againſt this a of fimeny 
and detriment to the church, do utterly revoke all penſions heretofore inpoſed 
en pariſh churches, unleſs they who have or receive the ſame, are waiianied 
from the the beginning by lawful preſcription, or ſpecial privilege, er other der- 
iam right, Athon 135. 

Neither was this canon (faith Sir Simon Degge) of better effect than 
the other, as to the making contracts void, which were only determinable 
at the common law, where this canon could not be pleaded in bar. Deg. 
P. I. C. 5, | 

But there were ſome general canons (he ſays) of the church of greater 
orce; whereby a perſon ſimoniacally promoted is puniſhed by deprivation, 
and a ſimoniack by deprivation and perpetual diſahikty, not only as to the 


church 


GI 


G3 


, . , - , . '4 MP ; 
or to any eccleſiaſtical living whatſoever, this oath in manner and fes i ju 


be admitted, inſtituled, collated; inflalled, or confirmed] © nor will at a 
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church he was preſented to upon a ſimoniacal contract, but alſo as th yj 
others. Deg. p. I. c. 5. 


4. Simony is the more odious (lord Coke ſays) becauſe it is ever x. 
compamned vith perjury ; for the preſentee is ſworn to commit no ſimony, 
3 Inſt. 1506. 3 | 

Thus by a canon of archbiſhop Langton, it is ordained as followet!, 
We ds decree, that the bifhop fhall take an cath of him who ſhall be preſents 
ihat for ſuch preſentation he neither promiſed nor gave any thing to the Perfin 
preſenting him, nor made any agreement with him for the ſame; eſpecial); if 
he who is preſented be probably ſuſpefied of the ſame. Lind. 108. 5 


Biſhop] Or other ordinary who hath power to grant inftitutign. 
Liiud. 108. : : 


Ie neither promiſed] By word or other ſtipulation. Lind. 108. 


Nor gave] Father by exchange, or recompence, or confirmation of what 
had been given before, or by bequelt, or remiſſion. Lind. 109, 


To the perſon preſenting him] And if he promiſe any thing to another, 
altho' it be not to him who hath the preſentation ; yet if it be ſo that he 
Mall not otherwiſe have the benefice, this allo is ſimony. Lind. 109. 

And by Can. 40. To aveid the deteſtable fin of ſimony, becauſe buviny aid 
ſelling of ſpiritual aud eccleſiaſtical fundtions, offices, promotions, dignilics, ai 
livings is execrable before go; therefore the archbiſhop and all and every biſhy 
or biſhops or any other per/on or perſons having authority admit, inj/i/i!t, 
collate, inſtal, or to confirm the election of any archviſhop biſbop or other 
perſon or perſons, to any ſpiritual or eccleiaſtical function dignity promulin 
title office juriſdiction place or benefice with cure or without cure, or ts any be. 
cleſiaſtical living whatſoever, Mall before every ſuch admiſſion iuſtitulion coll 
tion inſtallation or confirmation of eleftign reſpectively miniſter to every Fel 
hereafter to be admitted inflituted collated inſtalled or confirmed in en 16 


* 
* 


archbiſheprick biſhoprick or other ſpiritual or ecclgſiaſtical function dignity Fiir 


* 8 


motion lille office juriſdiction place or benefice with cure or without cute, f 


lowing, the ſame lo be taken by every one whom il concerneth, in #15 vi 
perſon, and not by a prefter: IN. N. do ſwear, that I have made 19 
<« ſimoniacal payment contract or promiſe, directly or indirectly, by n 
« ſelf, or by any other to my knowledge or with my conſent, to a! 
*. perſon or perſons whatſoever, for or concerning the procuring and 
* obtaining of this eccleſiaſtical dignity, place, preferment, office, of 
living“ [reſpefively and particalarly naming the ſame, wwhereunts he 1s t 


tune hereafter perform or ſatisfy any ſuch kind of payment contract « 
« promile made by any other without my knowledge or conſent : S0 ef 
me god thro” Jelus Chriſt.“ + 

And this oath, whether interpreted by the plain tenor of it, or 4c. 


cording to the language of former oaths, or the notions of 50 bet 
FOR, MED —— tholie 


Simonp. 


tholick church concerning ſimony, is againſt 4 promiſes whatſoever, 


EF Cibf. 802. 

i W tho' a perſon comes not within the ſtatute of the 31 El. here- 
after following, by promiſing money, reward, gift, profit, or benefit ; yet he 
becomes guilty of perjury, if he takes this oath, after any promiſe of 
what kind ſoever. 

Dr Watſon queries, whether the oath againſt ſimony be not aboliſhed 
with the oath ex officio: But Mr. Johnſon ſays, he may as well query 
the oaths of allegiance and ſupremacy ; for that a clerk is no more obliged 
to accuſe or purge himſelf of ſimony by the one, than of rebellion or po- 
pery by the other. Watſ. c. 15. Fobu. 73. 

Which latter opinion is agreeable to the general practice and allowance, 
eſpecially as the makers of the ſtatute which repealeth the oath ex officio, 
do not ſeem to have had any thought or intention of touching upon this 
oath againſt ſimony; albeit the reaſon here alledged may of it ſelf per- 
haps not be be ſufficient, for the oaths of allegiance and ſupremacy are 
injoined by ſtatutes ſubſequent to that which aboliſheth the oath ex 
officio. 
Which ſtatute aboliſhing the oath ex officio, is as followeth ; viz. I 
foall not be lawful for any archbiſhop, biſhop, vicar general, chancellor, com- 
miſſary, or any other ſpiritual or eccleſiaſtical judge, officer, or miniſter, or any 
other perſon, having or exerciſing ſpiritual or eccleſiaſtical juriſd tion, to tender 
or adminiſter unto any perſon whatſaever, the oath uſually called the oath ex 
officio, or any other oath whereby ſuch perſon to whom the ſame is tendred or 
aaminiftred, may be charged or compelled to confeſs, or accuſe, or to purge him 
or her ſelf of any criminal matter or thing, whereby be or ſhe may be liable to 
cenſure or puniſhment : any thing in this ſtatute, or any other law, cuſtom, 
or uſage heretofore to the contrary in any wiſe notwithſtanding. 13 C. 2. 
£12. $4 

In the caſe of K. and Lewis, M. 4 G. an information was moved for 
againſt a clergyman, for perjury at his admiſſion to a hving, upon an at- 
lidavit that the preſentation was ſimoniacal. But the court refuſed to grant 
it, till he had been convicted of the ſimony. Sr. 70. 


II. By Statute. 


1. By the 31 Eliz. c. 6. For the avoiding of fimony and corruption in pre- 
ſentations collations and donations of and to benefices dignities prelends and other 
livings and promotions eccleſiaſtical, and in admiſſions inſtitutions and indudlicns 
to the ſame, ſ. 4. 
„I. is enacted, that if any perſon or perſons, bodies politick and corporate, 
fall or do, for any ſum of money reward gift profit er benefit diretily or iudi— 
rel, or for or by reaſon of any promiſe agreement grant bond covenant or 
Uther aſſurance of or for any ſum of money reward gift profit or benefit what- 
ſcever direttly or indirefly, preſent or collate any perſon to any benefice with 
cure of ſouls, dignity, prebend, or living ecclefioſtical, or give or beſtow the 
ſame for or in reſpect of any ſuch corrupt cauſe or conjideration , every juch 
Preſentation collation gift and beſtowing, and every admiſſion inſtitution inveſit- 
OL, II. Ne = 2-4 | fur. 
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tare and induition thereupon, ſhall be utterly void, fruſtrate, and of none 5 
in law; And it ſhall be lawful for the queen, her heirs and ſucceſſors, 15 "re 
ſent, collate unto, or give or beſtow, every ſuch benefice dignity prebend 11 
living ecclefieſtical, for that one time or turn only : And all and every perſon 
perſons, bodies politick and corporate, that ſhall give or take any ſuch ſun ef 
money reward gift or benefit diretily er indirettly, cr that ſhall take or mul, 
any ſuch promiſe grant bond covenant ur other aſſurance, ſhall forfeit and loſe 
the double value of one year's profit of every ſuch benefice dignity prebend ond 
living eccleſiaſtical: And the perſon ſo corruptly taking procuring ſeeking er 
accepting any ſuch benefice dignity prebend or living, ſhall thereupon and from 
thenceforth be adjudged a diſabled perſon in law to have vr enjoy the ſame bene- 
ce dignity prebend or living eccleſiaſtical. ſ. 5. 

And if any perfon ſhall for any ſum of money reward gift profit or con. 
modity whatſoever direciiy or indiretlly (other than fer uſual and lawful fee) 
or for or by reaſon of any promiſe agreement grant covenant bond or «ther 
afſurance of or for any ſum of money reward gift profit or benefit whatſcever 
direftly or indiretily, admit inſtitute inſtal induft inveſt or place any perſon in 
or to any benefice with cure of ſouls, dignity, prebend, or other eccleſuaſtical 
living; every ſuch perſon ſo offending ſhall forfeit and loſe the double value if 
one year's profit of every ſuch benefice dignity prebend and living eccleſiaſtical; 
4 and thereupon immediately from and after the inveſting inſtallation or induclin 
4; thereof had, the ſame benefice dignity prebend and living eccleſiaftical ſhall be 
l eftſcons merely void; and the patron or perſon to whom the advowſon giſt pre: 
| ſentation or collation ſhall by law appertain, ſhall and may by virtue of thi 


1 * att preſent or collate unto give and diſpoſe of the ſame benefice dignity prebend 
'V or living ecclgſiaſtical, in ſuch ſort to all intents and purpoſes, as if the party 
a3 TH fo admitted inſtituted inſtalled inveſted inducted or placed had been or were nalin. 
x rally dead. 1. 6. 


+4 Provided, that no title to confer or preſent by lapſe, ſhall accrue upon any 
voidance mentioned in this att, but after fix months next after ntice given if 
ſuch voidance, by the ordinary to the patron. 1. 7. 

And if any incumbent of any benefice with cure of ſouls ſhall corruptly reſi" 
or exchange the ſame, or corruptly take for or in reſpect of the refigning er ex- 
changing the ſame, direcily or indirecily, any penſion, ſum of money, or bent 

_ whatſoever ;, as well the giver as the taker of any ſuch penſion, ſum of Mont), 
or other benefit corruptly, ſhall loſe double the value of the ſum ſo given taken 
or had: the one moiety as well thereof, as of the forfeiture of the double ali 
of one year's profit before mentioned, to be to the queen, and the other is lin 
that will fue for the ſame in any of her majeſty's courts of record. 1. 8. 

Provided always, that this act or any thing therein contained, ſhall nt i 
any wiſe extend to lake away or reſtrain any puniſhment pain or penally limiles 
preſcribed or inflifted by the laws eccleſiaſtical, for any the offences before i. 
this aft mentioned; but that the ſame "ball remain in force, and may be ff 
in due execution, as it might be before the making of this aft ; this att, e d 
thing 3 852 contained, to the contrary thereof in any wiſe not withſtand: 

ing. 1. 9. 
And moreover, if any perſon ſhall receive or take any money fee reward i 


| ery other profit directly or indiretily, or foall take any promiſe agreement pes 
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nant bond or other aſſurance to receive or have any money fee reward or ary 
uber profit direttly or indirectly, either to himſelf or to any other ef his friends 
(all ordinary and lawful fees only excepted), for er to procure the ordaining er 
making of any miniſter, or giving of any orders, er licence to preach ; he ſhall 
for every ſuch offence forfeit the ſum of 401: and the party ſo corruptly or- 
gained or made miniſter, or taking orders, ſhall forfeit the ſum of 101: Ard 
if at any time within ſeven years next after ſuch corrupt entring into the mi- 
niſtry or receiving of orders, he ſhall accept or take any benefice, living, or pro- 
motion eccleſiaſtical ; then immediately from and after the induction inveſting or 
inſtallation thereof or thereinto had, the ſume ſhall be eftſoons merely void; 
and the patron ſhall preſent, collate unto, give and diſpoſe of the ſame, as if 
the party ſo inducted inveſted or inſtalled had been naturally dead: the one 
moiety of all which forfeitures ſhall be to the queen, and the other to him that 
will ſue in nay of her majeſty's courts of record. 1. 10. 


S. 4. For the avoiding of fmony] Almoſt all the authors who have treated 
of this ſubject, and even the learned judges in delivering their reſolutions 
in caſes of ſimony, have aſſerted that there is no word of /mory in this 
act; and from thence a concluſion hath been drawn in favour of the eccle- 
ſiaſtical juriſdiction, that the temporal courts have nothing to do with 
ſimony as ſuch, or to define what ſhall be deemed fimony and what not, 
but only to take cognizance of the particular corrupt contracts therein 
ſpecified. Which conſequence, altho' deducible perhaps from other pre- 
miſſes, yet doth not follow from the aforeſaid obſervation ; for it is plain 
here is the word ſimony: and the miſtake ſeemeth to have happened from 
this ſhort preamble being inadvertently printed at the end of the forego— 
ing ſection, treating intirely of a different ſubject ; ſo as to have been 
overlooked by the frſt perſon who made the obſervation, whom others 
perhaps have followed without examination. 


Donations] For the like reaſon only (as it ſeemeth), a doubt was made 
in the caſe of Batoderoct and Mackaller, M. 9 Car. whether this ſtatute 
extendeth to donatives. Cro. Car. 330. 


8. 5. F any perſon or perſons] If one who hath no right, preſent by 
uſurpation, and doth it by reaſon of any corrupt contract or agreement ; 
that preſentation and the induction thereupon are hereby void : for this 
ſtatute extends to all patrons, as well by wrong as by right. In like man- 
ner, if when a church is void, the void turn is purchaſed; altho* the 
grant of a void turn, as being a thing in action, is of it felt void, and 
the purchaſer's preſentee comes in qugſi per uſurpationem : yet Decaule it is 
by means of a fimoniacal contract, it is as much ſimony, as if the grant 
had not been void. 1 Inſt. 120. 3 Inſt. 153. Cro. Eliz. 78. 
. And it is to be obſerved, that this clauſe is general, © If ary perſon or 

perſons“, and doth make no allowance in the caſe of father and fon, 
more than in the caſe of other perſons ; and that therefore the notion that a 
Purchaſe of the next avoidance when the incumbent is ſick and ready to die, 
and the ſon's privity to that purchaſe, is leſs ſimony in the cale of a ton, 
clan 1t would be in the caſe of any other perſon, hath no foundation in the 
ct, Neither is the reaſon that a father is bound by nature to provide wo 
XA 2 | 1$ 
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his fon,. good to the aforeſaid purpoſe; for a man is bound by natur 
alſo to provide for himſelf, and ſo might as well purchaſe for himſelf 
Watf. c. 5. Gibſ. 798. 

So if a father, in conſideration of a clerk's marrying his daughter, 
doth covenant with the clerk's father, that he will procure the clerk to 
be preſented, admitted, inſtituted, and inducted into ſuch a church upon. 
the next avoidance thereof; this is a ſimoniacal con:ract. Watf. c. 5. 


Dire#ly or indirely] Simony may be committed, and yet neither the 
patron nor incumbent privy to it, or knowing of it. Thus in a. writ of 
error to reverſe a judgment, whereby the king had recovered in a quare 
impedit upon a title of ſimony, which was, that a friend of the patron 
agreed to give ſo much money to one (who was not the patron), to 
procure the ſaid parſon to be preſented, who was preſented according to 
that agreement; it was aſſigned for error, that it did not appear, that 
either patron or parſon were knowing of this agreement.. But by the 
court; the parſon is fimoniacally promoted: and a caſe was mentioned, 
where the parſon of St Clements was ouſted, by reaſon that a friend had 
given. money to a page belonging to the earl of Exeter, to endeavour to 
procure the preſentation, . and neither the earl nor the parſon knew any 
thing of it. Walſ. c. 5. | | 


Bond covenant or other aſſurance, of or for any ſum of money, reward, 
gift, profit or benefit whatſoever] The bond and aſſurance here mentioned, 
being for money, reward, gift, profit or benefit, a way was found very early 
to defeat the intention of this act, by general bonds of reſignation, whereby 
the prefentee obliged himſelf to reſign and void the benefice, within 2 
certain time after warning to be given to him, or elſe indefinitely, when- 
ever the patron ſhould require it. Gif. 799, 800. 

And theſe bonds have been allowed both in law and equity: Thus 
in the caſe of Peele and the earl of Carliſle, M. 6 G. In the king's bench 
In an action of debt upon a bond, conditioned to reſign a benefice; the 
court refuſed to let the defendant's counſel argue the validity of ſuch 
bonds, they having been ſo often eſtabliſhed even in a court of equity; 
and that alſo, where the condition is general, and not barely to reſign to 
a particular perſon. Sr. 227. | 

So, M. 9 G. In the chancery. Peele and Capel. Capel on preſenting 
Peele to a living, took a bond from him to reſign when the patron © 
nephew came of age, for whom the living was deſigned. When the 

nephew was of age, inſtead of requiring a reſignation, it was agreed be. 
tween them all, that Peele ſhould continue to hold the living, pays 
301! a year to the nephew. Peele makes the payment for ſeven yea, 
but refuſing to pay any more, the patron puts the bond in ſuit. A" 
then Peele comes into this court for an injunction, and to have back 
his 3ol a year. On hearing, the lord chancellor granted the injunction, 
not (as he ſaid) upon account cf any defect in the bond it felt, hel 
he held good, but on account of the ill uſe that had been made of 1 
and as to the money, it being paid upon a ſimoniacal contract, he lt 
the plaintiff to go to law for it. Str. 534. 
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So, in the caſe of Durſton and Sandys, M. 1686. The defendant upon 
kis preſenting the plaintiff to a parſonage, took a bond of him to reſign; 
which (as the reporter ſays) tho? in it felf lawful, yet the patron making 
an ill uſe of it, viz. to prevent the incumbent from demanding tithes 
in kind, the court awarded a perpetual injunction againſt the bond, 
Vern. 411. . 
; for in the caſe of Heſtet and Grey, in the king's bench, H. 28 G. 2. 
(which was a caſe out of chancery) : — Debt upon a bond. Upon oyer 
of the condition, it appeared that the obligor had been preſented to the 
living of Staining by the obligee, and had agreed to deliver it up into the 
hands of the ordinary, within three months after the expiration of five 
years, at the requeſt of the plaintiff his heirs or aſſigns, or upon proper 
notice in writing, ſo that a new preſentation might be made. And after 
this recital of the agreement, the condition was, that if the defendant did 
deliver up into the hands of the ordinary the ſaid living, ſo as that the 
fame might become void, then the obligation to be void. The defendant 
pleaded, that he did offer to reſign abſolutely the living, and that he deli- 
yered the reſignation to the ordinary that he might accept the ſame and 
the plaintiff make a new preſentation, but that the ordinary refuſed to 
accept it. He pleaded further, that the agreement was corrupt; and 
that the bond was taken to keep the defendant in awe, and therefore 
alſo corrupt and void. Ryder chief juſtice delivered the reſolution of the 
court: The averring in the plea, that the agreement was corrupt, will 
not make it ſo; but it ſhould: be fer forth what ſort. of corruption, that 
the court may judge whether ſimoniacal or not. As to the point, whether 
a general bond of reſignation is good; we are all of opinion it is. It was 
determined in the cafe. of lord Carliſie and Peele. But every ſimoniacal 
contract is void, where it is ſecured only by promiſe. Otherwiſe it is, 
when a bond is given for the performance of ſuch a contract, when the 


condition does not expreſs the agreement, but is only a condition for pay- 


ment of money, becauſe we cannot go out of the written condition to 
vacate the obligation, and alſo: becauſe a ſpecialty does not want a conſi- 
deration to ſupport it, as a-promiſe depending only upon {imple contract 
does. It has been objected, that theſe kind of bonds, when the contract 
ppears: upon the face of the condition to be for a general reſignation 
upon requeſt, are void: Indeed it does look ſo ; but the law is otherwiſe. . 
And as to the other objection, we are all of opinion that the plea in bar is 
bad, becauſe it is not averred that the biſhop has accepted this reſigna- 
tion, and for theſe reaſons : 1. Becauſe without the acceptance of the. or-- 
dinary, the reſignation is not compleat, and the patron can have no be- 


neſit of ſuch a reſignation. 2. Becauſe the defendant has undertaken for 
the acceptance of the biſhop, as that is neceſſary to make a compleat re- 
ſignation, which he has by the condition of his bond agreed to do. 3. Be- 


cauſe the plea does not contain a ſufficient excuſe for the biſhop's non · 
acceptance of the reſignation; for the defendant has undertaken that the 
biſhop ſhall do it, or if he does not he will make a ſatisfaction by paying 
money or the like to che party who is injured thereby; and this is rea- 
ſonable, and is the law in ſuch caſes, when the obligor undertakes Rake: 
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act of a ſtranger. The ordinary is a judicial officer, and is intruſe; 
with a judicial power to accept or refuſe reſignations as he thinks proper: 
And judgment was given for the plaintiff. But it appearing that the 
patron had advertiſed the living to be fold, and, in treating with a pur. 
chaſer for it, that he had declared he aſked and expected a greater price 
for it, as he could compel an immediate reſignation : lord Hardwicke, 
for this reaſon, and as it was making a bad uſe of the bond, pranted an 
injunction to reſtrain the patron from proceeding further upon the bond. 

In order to prevent the evil conſequences of this kind of traffick, D. 
Gibſon takes occaſion to wiſh, that the ordinaries would do theſe two 
things: firſt, that they would refuſe to ordain any perſons but upon good 
and ſufficient titles, which would leſſen the number of thoſe who are 
ready to ſubmit to ſuch bonds; and in the next place, that they would 
refuſe to admit or accept any reſignations (without which the incumbent 
cannot void the benefice in that way), but after the ſtricteſt enquiry, and 
the fulleſt ſatisfaction, concerning the motives and reaſons upon which 
they are made. Gi. 800. 

And Sir Simon Degge wiſheth (which indeed would more effectually 


cure the evil) that an act of parliament might be made, to declare all 
juch bonds to be void. Deg. p. 1. c. 5. 


Shall be utterly void, fruſtrate, and of none effeF in law] Before this act, 
they were only voidable by deprivation ; but hereby they are made void 
without any deprivation, or ſentence declaratory in the eccleſiaſtical court: 


as was adjudced in the caſe of Hickcock and Hickcock. So as the pa- 


riſhioners may deny their tithes, and alledge in the ſpiritual court that he 
came in by ſimony. But Hutton ſaid, there was no remedy for the tithes, 
which a ſimoniacal incumbent had actually received. 1 Inf. 120. Gil). 
800, I. 

But here 1s to be obſerved a diverſity, between a preſentation or col- 
lation made by a rightful patron, and an uſurper. For in caſe of the 
righcful patron, which doth corruptly preſent or collate, by the exprels 
letter of this act the king ſhall preſent; but where one doth uſurp, and 
corruptly preſent or collate, there the king ſhall not preſent, but the 
rightful patron : for the branch that gives the king power to prelent, 1s 
only intended where the rightful patron is in fault; but where he is in 0 


fault, there the corrupt act and wrong of the uſurper ſhall not preju- 
dice his title. 3 Inft. 153. 


And it fhall be latuful for the queen to preſent for that one time or ti 
only] In this particular, the penalty of ſimony which was by the canon 
law, with regard to the patron, is ſomewhat mitigated : the canons which 
had been made both at home and abroad (when they ſpeak of this lob 
of patronage) making it perpetual. But becauſe patronage in England 
is accounted a temporal matter, and corrupt patrons were not to be 
reached by the ecclefiaſtical laws (which could only touch the incumbent); 
therefore, for the more effectual diſcouragement of ſimony, by affecting 
che patron alto, this ſtatute was made. /. 801. 
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And every perſon .. that ſhall take or make any ſuch premiſe] So 
that the penalty (as it ſeemeth) is incurred by ſuch promiſe; tho' the 
patron ſhould afterwards preſent the clerk gratis. Gi4/. 801, 


Shall forfeit and loſe the double value of one year's profit] And this double 
value ſhall be accounted, according to the true value as the ſame may be 
letten, and ſhall be tried by a jury; and not according to the valuation 
in the king's books. 3 If. 154. | 


And the perſon ſo corruptly taking, procuring, ſeeking, or accepting] It 
was ſaid by Tanfield chief baron, in Calvert and Rilclyn's cate, that if 
a clerk ſeeketh to obtain a preſentation by money, altho* afterwards the 
patron preſent him gratis; yet this ſimoniacal attempt hath diſabled him 
to take that benefice. G 801. 


Be adjudged a diſabled perſon in law, to have er enjoy the ſame benefice] 
Many of the ancient canons of the church, make dep /ition the puniſh- 
ment of ſimony, whether in biſhops or preſbyters; others make it depri- 
vation. But the civil and canon law oblerve a difference in point of pe- 
nalty, between a perſon guilty of ſimony, and a perſon ſimoniacally pro- 
moted. If the clerk himſelf is privy or party to the ſimony, he is to be 
deprived of that, and for ever diſabled to accept any other; but if he is 


unto he was not privy, he is deprivable by reaſon of the corruption, but 
not diſabled to take any other. In like manner, according to this ſtatute, 
if the preſentee was not privy to the ſimony, tho' the church is become 
void by the ſimony, yet he is not diſabled from being preſented again; 
for a man cannot be ſaid to be corruptly taking, who is not privy te the 
corrupt agreement. But a preſentee, who was privy to the ſimony, is a 
perſon diſabled to enjoy the ſame benefice during life, nor can the king 


or any other diſpenſe with the diſability. Gib/. 801, 2 Haw. 396. 
12 Co. 101. | 


S. 6. Admit, inſtitute, inſtall, indu&] The reaſon of this clauſe, lord 
Coke tells us, (for, he ſays, he was of that parliament, and obſerved the 
proceedings therein) was, to avoid haſty and precipitate admiſſions and 
nſtitutions, to the prejudice of them that had right to prefent, by putting 
them to a quare impedit; and it is preſumed, that no ſuch haſte or pre- 
Cpitation is uſed, but for a corrupt end and purpoſe. 3 If. 155. 


_ Immediately after the inveſting, inſtallation, or induction] Albeit the church 
3 full by inſtitution, againſt all but the king: yet the church becometh 
not void by this branch of the act, until after induction. 3 If. 155. 


S. 9. Shall not in any wiſe extend to take away or reſtrain any puniſhment 
pan or penalty, limited preſcribed or inflitted by the laws eccleſiaſtical | So 


the ſpiritual court in the execution of thoſe laws, from being ſuperſeded 


only ſimoniacally promoted, by ſimony between two other perſons, where- 


far are the ancient eccleſiaſtical laws againſt ſimony, and the power of 


by this act; that hereby they are expreſsly confirmed. And all promiſes; 
and contracts, of what kind ſocver, being forbidden, and by conſequence 
| puniſhable, 
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puniſhable, by the laws eccleſiaſtical ; it follows, that it could not be d. 
intention of the legiſlators, to make this ſtatute the rule and meaſure q 
ſimony; but only to check and reſtrain it in the moſt notorious inſtances 
Gibſ. 801. 

Which conſideration ſeemeth fully to warrant biſhop Stillingfleer's ch 
ſervation, that this ſtatute doth not abrogate the eccleſiaſtical laws as tg 
imony, but only enacteth ſome particular penalties on ſome more te. 
markable ſimoniacal acts, as to benefices and orders; but doth not 90 
about to repeal any eccleſiaſtical laws about ſimony, or to determine the 
nature and bounds of it: And alſo the obſervation of archbiſhop Wale, 
that this act is not privative of the juriſdiction of the church, or its con- 
ſtitutions, but accumulative ; that it leaveth to the church all the auth. 
rity which it had before; only, whereas before theſe crimes were h. 
quirable and puniſhable by the eccleſiaſtical judge alone, they may now, 
in ſome caſes ſpecified in this ſtatute, be brought before the civil ma- 
giſtrate alſo. Grb/. 798. | 

And therefore ſtill the eccleſiaſtical court may proceed againſt a ſimon? 
pro ſalute anima?, and upon examination and evidence deprive him for 
that cauſe: and this, altho' he was not privy to the contract; for there 
are no acceſſaries in ſimony. And when the ſpiritual court hath ſo ſen. 
tenced the ſimony, the temporal court ought to give credence thereto, 
and ought not to diſpute whether it be error or not. For the temporal 
court cannot take cognizance of their proceedings herein, whether yt 
be lawful or not; which 1s the reaſon that in the temporal court it ſuffice 
to plead a ſentence out of the ſpiritual court briefly, without ſhewing the 
manner thereof, and of their proceedings. And tho? it hath been faid, 
that in the ſpiritual court they ought not to intermeddle to deveſt the 
freehold, which is in the incumbent after induction ; it 1s true indeed, 


they cannot alter the freehold, but they by their proceeding meddle only 


with the manner of obtaining the preſentment, which by conſequence 
only deveſteth the freehold frm the ſimoniſt by the diflolution of his 
eſtate, when his admiſſion and inſtitution are voided z; and therefore may 
proceed: or rather, the church being made void by act of parliament, 
he who pretends to be incumbent thereof hath no freehold therein; %, 
depriving of him, cannot be ſaid to deveſt any freehold from him. 
However, it is beſt, that not any of the articles to be examined up" 
in this caſe, be ſuch as may expreſsly draw the right and title ot rhe 
benefice into queſtion ; left occaſion be taken from thence to bring! 
prohibition. Wat. c. 5. | 


2. By the 1 W. c. 16. Whereas it hath often happened, that perſms , 
moniack or fimoniacally promoted to benefices or eccleficſtical living., have thr 
jched the benefit of ſuch livings many years, and ſometimes all their liſt 25 
by reafon of the ſecret carriage of ſuch ſimoniacal dealing; and after the 4 
of ſuch fimoniack perſon, another perſon innocent cf ſuch crime, end — 17 
of ſuch preferment, being preſented or promoted by another patren 1m" 
alſo of that ſimoniacal contract, have been troubled and removed upon pre 


 Lence of lapſe or otherwiſe to the prejudice of the innocent patron in — 


2 
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and of his clerk, whereby the guilty goeth away with the profit of his crime, 


reaſon and good conſcience : for prevention thereof it is enacted, that after the 
death of the perſon ſo ſimoniacally promoted, the offence or contract of fimony 
ſhall neither by way of title in pleading, or in evidence to a jury, or otherwiſe, 
he alledged or pleaded to the prejudice of any ether patron innocent of ſimony, 
or of his clerk by him preſented or promoted, upon pretence of lapſe to the 
crown or to the metropolitan or otherwiſe ;, unleſs the perſon ſimoniack or ſimo- 
niacally promoted, or his patron, was convicted of ſuch offence at the common 
law or in ſome eccleſiaſtical court, in the life time of the perſon ſimoniack or 
ſmoniacally promoted or preſented. 1. 1, 2. 

And no leaſe really and bona fide made by any perſon ſimoniac or ſimoni- 
acally promoted to any deanry prebend or parſoxage or other ecclifiaſiical be. 
nefice or dignity, for good and valuable conſideration, to any tenant or perſen 
not being privy to or having notice of ſuch ſimony, ſhall be impeached or 
avoided for or by reaſon of ſuch ſimony, but ſhall be goed and effectual in law, 
the ſaid ſimony notwithſtanding. 1, 3. | 


3. By the 12 An. ft. 2. c. 12. Whereas ſome of the clergy have procured 
preferments for themſelves, by buying eccleſiaſtical livings, and others have been 
thereby diſcouraged ; it is enacted, that if any perſon fhall for any ſum of 
money reward gift profit or advantage directly or indirectly, or for or by reaſon 
of any promiſe agreement grant bond covenant or other aſſurance of or for any 
ſum of money reward gift profit or benefit whatſoever directly or indirectly, in 
his own name or in the name of any other perſon, take procure or accept the 
ext avoidance of or preſentation to any benefice with cure of ſouls dignity 
prebend or living eccleſiaſtical, and ſhall be preſented or collated thereupon ; 
every ſuch preſentation or collation, and every admiſſion inſtitution inveſtiture 
and induction upon the ſame, ſhall be utterly void fruſtrate and of no effect in 
law, and ſuch agreement ſhall be deemed a fimoniacal contract; and it ſhall 
be latoful for the queen, her heirs and ſucceſſors, to preſent or collate unto, or 
Live or beſtow every ſuch benefice dignity prebend and living eccleſtaſtical, for 
that one time or turn only; and the perſon ſo corruptly taking procuring or 
accepting any ſuch benefice dignity prebend or living, fhall thereupon and from 
thenceforth be adjudged a diſabled perſon in law to have and enjoy the ſame, 
end ſhall alſo be ſubjeft to any puniſhment pain or penalty limited preſcribed or 
inflited by the laws eccleſiaſtical, in like manner as if ſuch corrupt agreement 
Pad been made, after ſuch benefice dignity prebend or living ecclefiaſtical had 
became vacant ;, any law or ſtatute to the contrary in any viſe notwithſtanding. 

Which ſtatute having been underſtood as only prohibiting c/erg yme7 
om purchaſing livings for themſelves ; the intention thereof (if that 
*a3 its fole intention) may be eaſily fruſtrated, by employing others to 
purchaſe for them. | 


4. By the 20 G. 2. c. 52. All offences of fimony, and all proceedings and 
ſentences thereupon, are excepted out of the general pardon granted by that 


* * 
1 „5 . 


and the innocent ſucceeding patron and his clerk are puniſhed, contrary to all 
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The form of a general bond of reſignation hath been thus: 


NOW all men by theſe preſents, that we A,B. of 
county of clerk, and C. D. of 
gentleman, are held and firmly bound to E. F. of in the tounly of 
eſquire, in the ſum of of good and lawful money of Grey, 
Britain, to be paid to the ſaid E. F. or to his certain attorney, his executyr; 
edminifltrators or aſſigns : For the true payment whereof, we bind our fees 
and each of us, jointly and ſeverally, and each and every of our joint and 
ſeverel biirs exectitors and adminiſtralers, firmly by theſe preſents. Sealed ith 
our ſeals, and dated this day of in the year of the reign of 
eur ſovereign lord George the third of Great Britain, France, and Ireland, 
Ang, defender of the faith, and ſo forth, and in the year of our lord ne 
thouſend feven hundred and ſixty three. | 
VIHEREAS the abovenamed E. F. is ſeiſed of or intitled 15 the ad. 
vowſon, nominatio!, right of patronage and prejentation of the vicarage [or, 
refory] of the pariſh church of G. in the county of — end dioceſe of — 
WHICH is Now be,, vacant , ana whereas the ſaid E. F. hath preſented, 
nominated, aud appcinted the abovebound A. B. to ſupply the ſaid vacancy, 
end to be vicar of the ſaid vicarage and pariſh church of G. in order for him 
che faia A. B. to be inſtituted and inducted thereto by the proper ordinary; and 
whereces the ſaid A. B. hath agreed to reſign and deliver up the ſaid vicarage 
and periſh church of G. into the hands of the proper ordinary, upon the requej 
of the ſaid E. F. Vis heirs executers adminiſtrators or afſigns, or upon notice 
n writing given to him or left for him for that purpoſe at the vicarage eilte 
of the ſaid vicarage by the ſaid E. F. his heirs executors adminiſtrators er 
Maus, fo that thereby the ſaid vicarage and periſh church may become vacant, 
and the jaid E. F. his heirs executors adminiſtrators or aſſigns, patrons of the 
ſulid church, may preſent anew: Now the condition of the abovecoritien all. 
gation is ſuch, that if the abovebound A. B. do and fhall upon the requeſt of 
ee ſaid E. F. bis heirs executors adminiſtrators or aſſigns, or upon notice in 
writing given to bim the ſaid A. B. or left for him for that purpoſe at the 
wicarage houſe of the ſaid vicarage by the ſaid E. F. bis heirs executors dd. 
zalniſtraters or affigns, abſulutely reſign and deliver up the ſaid vicaragt and 
pariſh church of G. aforeſaid, with its appurtenances, into the hands of ile 
proper ordinary or guardian of the ſpiritualties for the time being abſolutely ſo 
occept of ſuch reſgnalion of the ſaid vicarage and pariſh church of G. where) 
the ſaid vicarage and pariſh church of G. may become vacant, and the ſaid 
E. F. Sie beirs executors adiainifiraters or offigns, patrons of the ſaid church, 
nay preſent anew to the ſaid vicarage and pariſh church, diſcharged of dl 
charges and incumbrances done or ſuffered by the ſaid A. B. and alſo, lle 
ald A. B. do not or ſpall not commit or ſuffer, or cauſe to be committed, d 
waſte or dilapidations, upon the houſes, lands, tenements, or hereditaments le. 
bonging to the ſaid vicarage, during the time be ſhall be ſo vicar of the ſeid 
vicarage and pariſh church , Then this obligation to be void, otherwiſe 4% be 
and remain in full force and virtue. 
Signed, ſealed, and delivered (the paper having 
ven fit duly flamped) ia the preſince of us 
tt: 
K. 1. 


. in the 
in the county f 
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1. KEE original of ſine-cures was thus: The rector (with proper Original of 
conſent) had a power to intitle a vicar in his church, to officiate fine cures, 

under him ; and this was often done: and by this means, two perſons 

were inſtituted to the ſame church, and both to the cure of fouls, and 

both did actually officiate. So that however the rectors of ſine- cures, by 

having been long excuſed from reſidence, are in common opinion dis 

charged from the cure of ſouls (which is the reaſon of the name); at, 

however the cure is ſaid in the law books to be in them habitralitcy only ; 

yet in ſtrictneſs, and with regard to their original inſtitution, the cute 

in them aZualiter, as much as it is in the vicar. Gibſ. 719. - Jen. $5. 

That is to ſay, where they come in by inſtitution ; bur if the rector, 
is a donative, the caſe is otherwiſe: for there, coming in by donation, 
they have not the cure of fouls committed to them. And theſe are moi? 
properly ſine-cures, according to the genuine ſigniſication of the Won! 

Johnſ. 85. 

2. But no church, where there is but one incumbent, is properly a ne cope 
ſine- cure. If indeed the church be down, or the pariſh become deftitute where there 
of pariſhioners without which divine offices cannot be performed; the in- but ove . 
cumbent is of neceſſity acquitted from all publick duty: but ſtill he is Seen, 
under an obligation of doing this duty, whenever there ſhall be a compe- 
tent number of inhabitants, and the church ſhall be rebuilt. And these 
venefices are more properly depopulations than fine-cures. eh 84. 

3. Biſhopricks, deanries, and archdeaconries, were of old generally Bifkon icks, 
laid to have the cure of ſouls belonging to them; ſome have ſaid the ceenies,nrch- 
lame of prebends, but with leſs reaſon. Biſhops have the cure of their Zenden 
whole dioceſes; and archdeacons do, in many particulars, ſhare with them Fend. 
in their ſpiritual cures. The dean was ſaid to have the cure of his canons, 
and of the reſt belonging to the choir ; who were all in od time to make 
their confeſſions to him, and receive abſolutions from him; but it doth 
not appear, that the canons or prebendaries have or had the cure of. 
touls, in this or any other reſpect. They are indeed for the moſt part 
inſtituted, but not to the cure of ſouls. Fohnf. 86. 

4. Poſſeſſion of ſine- cures (not being exempt as is aforeſaid) muſt be Punt fin of 
obtained by the ſame methods by which the poſſeſſion of other rectories fine-cures 
and vicarages is obtained, namely, by preſentation, inſtitution, and in- he. ctaincd. 
duction. And the reaſon is, becauſe the vicarage had not its beginning 
by appropriation and endowment (which was a diſcharge to the parſon 
trom the cure), but by iutitulation, that is by being admitted to a title, 
or a ſhare in the profits and cure of the rectory, together with the rector, 
and in ſubordination to him as vicar. For altho' by a conſtitution of 
archbiſhop Langton there might not be two rectors or parſons in one 
church; yet there might be, and ſometimes were eſtabliſhed in the fame 
church both a rector and vicar, with cure of fouls: and in ſuch caſe, 
he rectory came to be a ſine- cure, not becauſe it was really fo in lavr, 

oo I: 2 bur 
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Sine⸗cure. 


but becauſe the rectors got themſelves excuſed from reſidence, and h 
degrees devolved the whole ſpiritual cure upon the vicars. Ci 818, 
Upon which ground, the poſſeſſors of ſine-cures, are not bound t 
read the thirty nine articles by the 13 El. c. 12. And in this only, in. 
ſtitution to ſine- cures differs from inſtitution to other benefices. c. 6, 
Not within 5. Sine-cures are not within the ſtatute of pluralities, ſuch livings being 
the ſtatute of not by the ſaid ſtatute deemed incompatible z but only thoſe to which the 
Pluralities. cure of ſouls is actually, and not only habitually annexed. Deg. p. 1. C. 1; 


Singing of pſalms. Sce Publick wozſhip. 
Slander. See Defamation. 


Sodomy. Sce Buggery. 


Son, ſucceeding his father in a benefice. See Benefice, 


Spoliation. 


F* OLIATION is a writ obtained by one of the parties in ſuit, ſug- 

geſting that his adverſary (/poliavit) hath waſted the fruits, or re- 
ceived the ſame, to the prejudice of him who ſueth out the writ. 
1 Ought. 13. 

And a cauſe of ſpoliation ſhall be tried in the ſpiritual court, and not 
in the temporal. And this ſuit lieth for one incumbent againſt another, 
where they both claim by one patron, and where the right of the patron- 

e doth not come in queſtion or debate. As if a parſon be created 4 
biſhop, and hath a diſpenſation to keep his benefice, and afterwards the 
patron preſents another incumbent, who is inſtituted and inducted; now 
the biſhop may have againſt that incumbent a ſpoliation in the ſpiritual 
court, becauſe they claim both by one patron, and the right of the pa- 
tronage doth not come in debate, and becauſe the other incumbent came 
to the poſſeſſion of the benefice by the courſe of the ſpiritual law, that l 
to ſay, by inſtitution and induction; fo that he hath colour to have tt, 
and to be parſon by the ſpiritual law: for otherwiſe, if he be not inſti. 
tuted and inducted, ſpoliation hes not againſt him, but rather a writ © 
treſpaſs, or an aſſiſe of novel diſſeiſin. Terms of the L. 

So it is allo, where a parſon who hath a plurality doth accept another 
benefice, by reaſon whereof the patron preſents another clerk, who 1s 1 
ſtituted and inducted : Now the one of them may have a ſpoliation again 
the other, and then ſhall come in debate whether he hath a ſufficlent 
plurality or not. And ſo it is in caſe of deprivation. T. L. 
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Spoliation. 


The fame law is, where one telleth the patron that his clerk is dead; 
EF whereupon he preſents another: there the firſt incumbent, who was ſup- 

” ofſed to be dead, may have a ſpoliation againſt the other. And fo in 
divers other like caſes. T. L. 2 

If a patron do preſent a clerk unto an adyowſon, who 1s inſtituted and 
inducted, and afterwards another man doth preſent another clerk to the 
fame advowſon, who is alſo inſtituted and inducted ; there, one of them 
ſhall not have a ſpoliation againſt the other, if he diſturb him of the 
church, or do take away the fruits thereof; becauſe the right of the pa- 
tronage doth come in debate in the ſpiritual court which of the patrons 
hath a right to preſent. And theretore in that caſe, if one of them ſue a 
ſpoliation againſt the other, he ſhall have a prohibition unto the ſpiritual 
court, and no conſultation ſhall be granted for the cauſe aforeſaid, 
F. M. B. 86. 
When ſpoliation is brought to try which of two perſons inſtituted is 
the rightful incumbent of a parſonage or vicarage, or after ſentence given 
againſt one of the parties who hath appealed ; it is uſual for the eccleſi- 
aſtical judge, at the petition of either of the parties, to decree that the 
fruits of the church be ſequeſtred, and to commit the power of collecting 
them to the churchwardens or ſome others of the ſame pariſh, firſt takin 
bond of ſuch perſons, whereby they ſhall be obliged to collect and keep 
the tithes for the uſe of him that ſhall be found to have the right, and 
to render a juſt account when called thereunto. And the judge is alſo 
wont to appoint ſome miniſter to ſerve the cure, for the time that the 
controverly ſhall depend; and to command thoſe to whom the ſequeſtra- 
tion is committed, to allow ſuch falary as he ſhall aſſign out of the profits 
of tie church, to the parſon that he orders to attend the cure. And after 
the ſuit is determined, the ſequeſtration is to be taken off, and the profits 
collected to be reſtored to him that prevails at law; to wit, in ſpecie, 
if they remain ſo; or if not, the value of them. Watf. c. 30, 


Stamps. 


S Tamp duties relating to the ſeveral matters treated of in this book, 
by che acts of 3 N. c. 21. 9 & 10 W. c. 25. 12 An. ff. 2. c. 9. 
30 C. 4. c. 19. and 32 G. 2. c. 35. ſeem to be as follows: 


Per, n sν h ſhall be written any grant or letters patent under the great 
leal, Vi any honour, dignity, promotion, franchiſe, liberty or priviiege, 
or exempiincations of the {ame (except charity briefs) z — diſpenſation 
to hold :wo livings, or any diſpenſation or faculty from the archbiſhop of 
*Merur,, or maſter of the faculties; — admi:cance of a fellow of the 
Colle xe ut puylicians, or of a y advocate, proctor, notary, or other officer 
4 in 
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1. Fr every ſkin and piece of vellum or parchment, or ſheet of pa- Treble 48. 
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Double 40s. 
Single 408. 
Treble 58. 


Double 5 8. 


Single 58. or 
double 28 5d. 


Single 28 6d. 


Double 1s. 
Treble 6d. 


Double 6 d. 


Double 1d. 


Stamps. 


in any eccleſiaſtical court ;—appeal from the court of arches, or the pre. 
rogative courts ; — ſhall be paid a ſtamp duty of 61 or treble 403 

2. Preſentation or donation under the great ſeal, collation, or any pre. 
ſentation or donation by any patron to any ſpiritual promotion of 19] , 
year in the king's books, — 41 or double 40s. ; 

3. Letters patent for charity briefs ; — regiſter, entry, teſtimonj,! 
certificate of a degree in the univerſities (except the regiſter or entry of a 
bachelor of arts) — 40s. 

4. Inſtitution, or licence, that ſhall paſs the ſeal of any biſhop, chan. 
cellor, or other ordinary, or any eccleſiaſtical court (except licences 9 
{choolmaſters and tutors) — 15s. | 

3. Excmplification that ſhall paſs the ſeal of any court; — licence tg 
ſchoolmaſters and tutors ; — probate of a will, or letters of adminiſtration 
for an eſtate above 201 value (except of common ſeamen or ſoldiers (in 
or dead in the ſervice) — 10s. 

6. Licence for, or certificate of marriage (except the certificate of th: 
marriage of a ſeaman's widow) ; — commiſſion iſſuing out of any ec: 
ſiaſtical court, not otherwiſe particularly charged; — 5s. 

7. Bond, leaſe, contract, or other obligatory inſtrument, proteſt, pro- 
curation, or any other notarial act, 2s 6d. 

8. Matriculation in the univerſities, 2 5s, | 

9. Writ of dedimus poteſtatem out of chancery to appoint guardians, 
15 64. 

10. Afﬀidavit, (except for burying in woollen) ; copy thereof to be 
read or filed in court; citation, monition, libel, allegation, depoſition, 
anſwer, ſentence or final decree, inventory, or any copies of them; — 15. 

11. Copy of a will, 24. 


- 


Stipendiary pieſts. 


© THOR ſtipendiary prieſts were for trentals, anniverſaries, obits, and 
ſuch like; grounded on the doctrine of purgatory and maſles (ati 
factory. And for theſe, chantries were founded and endowed, to pri 
for the ſouls of the founder and his friends: Which chantries were di 
ſolved by the ſtatute of the 1 Ed. 6. c. 14. 


Striking in the church or churchyard, See Churt), 


Subdealch, 
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Subdeacon. 


UBDEACON is one of the five inferior orders in the Romiſh 
J church ; whoſe office it is, to wait upon the deacon in the admini- 
tration of the ſacrament of the lord's ſupper. Gibſ. 99. 


Suffragan. Sce Biſhops, 


Suicide. 


Y the rubrick before the burial office ; perſons who have laid vio- 
| B lent hands upon themſelves, ſhall not have that office uſed at their 

interment. | 
| And the reaſon thereof given by the canon law 1s, becauſe they die in 
the commiſſion of a mortal fin (Lind. 164.) ; and therefore this extendeth 
not to idiots, lunaticks, or perſons otherwife of inſane mind, as children 
under the age of diſcretion, or the like; ſo alſo not to thoſe who do it 
involuntarily, as where a man kills himſelf by accident: for in ſuch caſe 


* 


it is not their crime, but their very great misfortune. 
Sunday. Sc Lezd's day. 
Superinſtitution. Sec Benefice. 
Suppoſititious births. Sce Baſtards, 


Supzematv. 


i, LBP chief juſtice Hale ſays; The ſupremacy of the crown of King's fupre + 


England in matters eccleſiaſtical is a molt indubitable right of Pacy by the 


7 | ; at li; 's 
the crown, as appeareth by records of unqueſtionable truth and authority, den a 


I HH, 75. 
Lord chief juſtice Coke faith ; By the ancient laws of this realm, this 


ngdom of England is an abſolute empire and monarchy, conſiſting of 
One lead, which is the king; and of a body conſiſting of ſcveral mem- 
dere, which the law divideth into two parts, the clergy and laity, both of 
T% next and immediately under god ſubject and obedient to the head, 
5 0. 8. 40. Caudrey's caſe. 

y the parliament of England in the 16 K. 2. c. 5. it is aſierted, that 
. Sqn 2 England hath been 10 tree at all mes, that it bath been 
| 338 ly ſubjection, but immediately ſubject tO god in all things 
dug the regality of the ſame crown, and io none other. 

YH | 2 And 


the 
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And in the 24 H. 8. c. 12. it is thus recited; By ſundry and auth; 
hiſtories and chronicles it is manifeſtly declared and expreſſed, that thi 
realm of England is an empire, and ſo hath been accepted in the y, ord 
governed by one ſupreme head and king, having dignity and royal cage 
of the 1mperial crown of the ſame : unto whom a body politick, com. 
pact of all forts and degrees of people, divided in terms and by nan; 
of ſpiritualty and temporalty, been bounden and owen to bear next unte 
god, a natural and humble obedience; he being allo furniſhed by thy 
goodneſs and ſufferance of almighty god, with plenary whole and ak 
power, preeminence, authority, prerogative, and juriſdiction, to render 
and yield juſtice and final determination to all manner of perſons reſan; 
within this realm, in all cauſes matters debates and content ons, ico . 
reſtraint or provocation to any foreign princes or potentates of i. yo; 
in caules ſpiritual by judges of the ſpiritualty, and cauſes ten por 41 bj 
temporal judges. 

Again, 25 H. 8. c. 21. The realm of England, recognizing no ſape 
rior under god, but only the king, hath been and 1s free from ubject 
to any man's laws, but only to ſuch as have been deviſed made and 605 
tained within this realm for the wealth of the ſame, or to ſuch other as 
ſufferance of the king, the people of this realm have taken at their 
liberty by their own conſent to be uſed amongſt them, and have bound 
themſelves by long uſe and cuſtom to the obſervance of che ſame, not a 
ro the obſervance of the laws of any foreign prince potentare or prelate 
but as to the cuſtomed and ancient laws of this realm, originally ett. 
bliſhed as laws of the fame by the ſaid ſuffrance contents and cutcom, 
and none otherwiſc. 

By the canons 2. Can. 1. As our duty to the king's moſt excellent majeſty require, 
of the church. we firſt decree and ordain, that the archbiſhop from time to time, all b. 
ſhops, deans, archdcacons, parſons, vicars, and all other ecclei: aſtica 
erſons, mall faithfully keen and obſerve, and as much as in then ct! 
mall cauſe to be obſerved and kept of oth rs, all and ſingular we 
ſtatutes made for reſtoring to the crown of his kingdom, the ancient 
riſdiction over the ſtate eccleſiaſtical, and ab hing of all foreign 112 
repugnant to the ſame, Furthermore, all cleſiaſtical perſons having 
| | | cure of ſouls, and all other preachers, and 1caders of divinity lectures 
: 


ſhall ro the uttermoſt. of their wit knowledge and learning, purely anc 
ſincerely (without 'any colour of difimulation' teach manifeſt open and 
declare, four times every ycar at the leaſt, in their ſermons and other col 
lation and lectures, that all uturped and foreign power (for aſmuch 3 
the ſame hath no ettabliſi.ment nor gro und by the law of god) 15 
moſt juſt cauſes taken away and aboliſhc 1, and that therefore no mann 
of obedience or ſub.-Ction within his majeſty s realms and comin 5 
due unto any ſuch forciga power; but that the king's power, within 5 
realms of England Scotland and Ireland and all other his domini9 
and countries, 1s the higheſt power under god, to whom all men, * 
well inhabitants as born withia the ſame, do by god's laws owe i 


loyalty and obedience, afore and above all other powers and Soren 
the carth. Fr 
La 
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Can. 2. Whoever ſhall affirm, that the king's majeſty hath not the 
ſame authority in cauſes eccleſiaſtical, that the godly kings had amongſt 
the jews and chriſtian emperors of the primitive church, or impeach any 

art of his regal ſupremacy in the {aid cauſes reſtored to the crown, and 
by the laws o this realm therein eſtabliſhed; let him be excommunica- 
ted ipſo facto, and not reſtored but only by the archbiſhop, after his re- 
pentance and publick revocation ot thoſe his wicked errors. 

Can. 26. No perſon ſhall be received into the miniſtry, nor admitted 
10 any eccleſiaſtical function, except he ſhall firſt ſubſcribe (amongſt 
others) to this article following: that the king's majeſty under god is the 
only ſupreme governor of this realm, and of all other his highnels's do- 
minions and countries, as well in all ſpiritual or eccleſtaſtical things or 
cauſes, as temporal; and that no foreign prince, perſon, prelate, ſtate, 
or potentate, hath or ought to have any juriſdiction, power, tuperiority, 
preheminence, or authority, eccleſiaſtical or ſpiritual, within his majeſty's 
laid realms dominions and countries. 

3. Art. 37. The queen's majeſty hath the chief power in this realm By the thirty 
of England, and other her domintons ; unto whom the chief government of nine ar ticles, 
all eſtares of this realm, whether they be eccleſiaſtical or civil, in all cauſes 
doth appertain; and 1s not, nor ought to be ſubject, to any foreign juriſ- 
diction. But when we attribute to the queen's majeſty the chief govern- 
ment, we give not thereby to our princes the miniſtring either of god's 
word, or of the ſacraments; but that only prerogative which we lee to 
have been given always to all godly princes in holy ſcripture by god him- 


felt; that is, that they ſhould rule all eſtates and degrees committed to 


their charge by god, whether they be eccleſiaſtical or temporal, and re- 
{tran with the civil ſword the ſtubborn and evil doers. The biſhop of 
Rome hath no juriſdiction in this realm of England. 

4. Albeit the king's majeſty juſtly and rightfully is and ought to be the By act of 
ſupreme head of the church of England, and ſo is recogniſed by the clergy Parliament. 
of this realm in their convocations, yet nevertheleſs, for corroboration and 
confirmation thereof, and for the increaſe of virtue in Chriſt's religion, 
and to repreſs all errors, hereſies, and other enormities and abuſes ; it is 
enacted, That the king our ſovereign lord, his heirs and ſucceſſors kings 
of this realm, ſhall be taken accepted and reputed the only ſupreme head 
in earth of the church of England ; and ſhall have and enjoy annexcd to 
tne imperial crown of this realm, as well the ſtyle and title thereof, as all 
honours, dignities, preheminences, juriſdictions, privileges, authorities, im- 
muures, profits and commodities to the ſaid dignity of ſupreme head of the 
lame church belonging and appertaining; and ſhall have power from time 
ta time to viſit, 8 4 redreſs, reform, order, correct, reſtrain, and amend 
all luch errors, hereſies, abuſes, offences, contempts, and enormities 
p er they be, which by any manner of ſpiritual authority or juriſ- 
* pk may lawfully be reformed, repreſſed, ordered, redreſſed, correct- 
84 ned, or amended moſt to the pleaſure of almighty god, the in- 

= or virtue in Chriſt's religion, and for the conſervation of the peace 
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reign authority, preſcription, or any other thing to the contrary nuty;\, 
ſtanding. 26 Ul. 8. c. 1, 


Recogniſed by the clergy of this realm in their convocations] Which recog- 
nition, after deliberation and debate in both houſes of convocation, wi; 
at length agreed upon in thefe words — eccle/ie et cleri anglicani, eu; 


fingularem protectorem unicum, et ſupremum dominum, et quantum per Chrifi 


legem licet, etiam ſupremum caput ipſius majeſtatem recognoſcimus. Gil. 21, 

5. Whereas the king hath heretofore been and is juſtly lawfully and 
notoriouſly known named publiſhed and declared, to be king of England 
France and Ireland, defender of the faith, and of the church of Englund 
and alſo of Ireland in earth ſupreme head, and hath juſtly and lawfully 
uſed the title and name thereof; it is enacted, that all his majeſty's ſub. 
jects ſhall from henceforth accept and take the ſame his majeſty's ityle, a; 
it is declared and ſet forth in manner and form following, viz. Henry he 
eighth, by the grace of god king of England France and Ireland, defender f 
the faith, and of the church of England and alſo of Ireland in earth the f 
preme head : and the faid ſtyle ſhall be for ever united and annexed to the 
imperial crown of this realm. 35 H. 8. c. 3. 


Defender of the faith} This title, altho* ſometimes attributed to our 
kings before, yet was peculiarly and in a more ſolemn manner given to 
king Hen. $. by pope Leo 10. for writing againſt Luther. 


And of the church of England and alſo of Ireland in earth the fupreme head] 
Thete are the words which ſcem to be underſtood, in the abbreviated 
itvle of the king, as it is now uſually expreſſed [defender of the faith, 
ana fo forth. : 

6. By the 1 Ed. 6. c. 12, If any perſon ſhall by open preaching, expre/ 
Words or ſayings, athrm or ſet forth, that the king is not or ought not 
to be ſupreme head in earth of the church of England and Ireland, or 
any of them, immediately under god; or that the biſhop of Rome or 
any other perſon than the king of England for the time being is or 
ought to be by the laws of god ſupreme head of the fame churches or ot 
any of them; he, his aiders comforters abettors procurers and coun! 
rs, ſhall (on conviction by the oath of two witneſſes or confeſſion) for 
the firſt offence forfeit his ds and be impriſoned during the kings 
pleature z for the ſecond oftence ſhall forfeit his goods, and alſo the protits 
of his lands and ſpiritual promotions during his life, and'alfo be impriſoned 
during his life; and for the third offence ſhall be guilry of high treaton- 
4 8 

And if any perſon ſhall by writing, printing, overt deed or af, affirm 0! 
fer forth, that the king is not or ought not to be ſupreme head in cart 
of the church of England and Ireland, or of any of them, immediatoh 
under god; or that the biſhop of Rome, or any other perſon than de 
King or England for the time being, is or ought to be by the laws ch 
god or otherwiſe, the ſupreme head in earth of the ſame churches df 


ot any of chem; he, his aiders comforters abettors procurers od ut 
| ; Clos, 
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fellors, ſhall (on conviction by the oath of two witneſſes or confeſhon? be 
guilty of high treaſon. / 7, 22. 5 

But no perſon ſhall be proſecuted for the ſaid offences by en preack- 
ing 07 chords only, but within thirty days after ſuch preaching Or peak 


ing, if the accuſers be within the realm during the ſaid thirty days; 1 


not, then within ſix months after ſuch preaching or words ſpoken; and 
not otherwiſe. The accuſation to be mate to one of the king's 
council, or to a juſtice of aſſize, or a juljice ot the peace being of the 
quorum, or to two juſtices of the peace within the ſhire where the offence 
was committed. /. 19. 

But as to offences made treaſon by this act, tlie fame is fo far repealed, 
by the 1 Mar. ell. 1. C. 1. which enacteth, that no offence made high 
treaſon by act of parliament, ſhall be adjudged high treaſon, but only 
ſuch as is expreſſed in the ſtatute of the 25 Ed. 3. But as to the reſt this 
ſtatute continueth in force. 

But by the 1 El. c. 1. it is further enacted as followeth ; viz. that no 
foreign prince, perſon, prelate, ſtate or potentate ſpiritual or temporal, 
{hall uſe enjoy or exerciſe any manner ot power, juriſdiction, ſuperiority, 
authority, preheminence or privilege, ſpiritual or eccleſiaſtical, within 
this realm or any other her majeſty's dominions or countries; but the 
ſame ſhall be aboliſhed thereout for ever: any ſtatute, ordinance, cuſtom, 
conſtitutions, or any other matter or cauſe whatiuever to the contrary not- 
withſtanding, /. 16. | 

And ſuch juriſdictions, privileges, ſuperiorities and preheminences ſpi- 
ritual and eccleſiaſtical, as by any ſpiritual or eccleſiaſtical power or au- 
thority have heretofore been, or may lawfully be exerciſed or uſed for the 
vilitation of the eccleſiaſtical ſtate and perſons, and for reformation or- 
der and correction of the fame, and of all manner of errors hereſies 
ſchiſms abuſes offences contempts and enormities, ſhall for ever be uni- 
ted and annexed to the imperial crown of this realm. / 17. 

And if any perſon ſhall by «writing, printing, teaching, preaching, ex- 
preſs words, deed or af, adviſedly maliciouſly and directly affirm, hold, 
land with, ſet forth, maintain, or defend the authority, preheminence, 
power, or juriſdiction, ſpiritual or eccleſiaſtical, of any foreign prince, 
prelate, perſon, ſtate or potentate whatſoever, heretofore claimed uſed or 
ulurped within this realm or any other her majeſty's dominions or coun- 
des; or ſhall adviſedly maliciouſly and directly put in ure or execute any 


thing, for the extolling, advancement, ſetting forth, maintenance, or de- 


tence of any ſuch pretended or uſurped juriſdiction, power, preheminence 
and authority, or any part thereof; he, his abettors aiders procurers and 
countellors, ſhall for the firſt offence forfeit all his goods, and if he hath 
"3 goods to the value of 201, he ſhall alſo be imprifoned for a year, and 
the benefices of every ſpiritual perſon offending thall allo be void; for 
ine ſecond offence ſhall incur a præmunire; and for the third ſhall be 
Eulty of high treaſon, . 2730. 

v Ar no perſon ſhall be moleſted for any offence committed only by 
3 Sp mg, teaching, or words, unleſs he be indicted within one half year 
hs the offence committed. 1 f 
| 2 2 2 And 
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And no perſon ſhall be indicted or arraigned but by the oath of two 9. 
more witneſſes: which witneſſes, or ſo many of them as ſhall be lis 
and within the realm at the time of the arraignment, ſhall be bro 
face to face before the party arraigned if he require the ſame. / 37. 

7. If any perſon ſhall by writing, cyphering, printing, preaching, a- 
teaching, deed or att, adviſedly and wittingly, hold or ſtand with, to ext 
ſet forth, maintain or defend the authority juriſdiction or power of the 
biſhop of Rome or of his ſee, heretofore claimed uſed or uturped within 
this realm or in any of her majeſty's dominions ; or by any ſpeech, open deed 
or aft, adviſedly and wittingly attribute any ſuch manner of juriſdiction 
authority or preheminence to the ſaid fee of Rome or to any biſhop of 
the ſame ſee for the time being; he, his abettors procurers and counſel. 
lors, his aiders aſſiſtants and comforters, upon purpoſe and to the intent 
to ſet forth, further, and extol the ſaid uſurped power, being indicted 
or preſented within one year, and convicted at any time after, ſhall incur 
a premunire. 5 El. c. 1. ſ. 2. | 

And the juſtices of aſſize, or two juſtices of the peace (one wherecf 
to be of the quorum) in their ſeſſions, may inquire thereof, and ſhall 
certity the pretentment into the king's bench in forty days, if the term be 
then open; if not, at the firit day of the full term next following the ſaid: 
forty days: on pain of 1001. 

And the juſtices of the king's bench, as well upon ſuch certificate as 
by inquiry before themſelves, ſhall proceed thereupon as in caſes of pre- 
munire. /. 4 | 

Bur charitable giving of reaſonable alms to an offender, without fraud 
or covin, ſhall not be deemed abetting, procuring, counſelling, aiding, 
aſſiſting, or comforting. /. 18. | | 

8. The papal incroachments upon the king's ſovereignty in cauſes and 
over perſons eccleſiaſtical, yea even in matters civil under that looſe pre- 
tence of in ordine ad ſpiritualia, had obtained a great ſtrength and long 
continuance in this realm, notwithſtanding the fecurity the crown had by 
the oaths of fealty and allegiance ; ſo that there was a neceſſity to unriyet 
thoſe uſurpations, by ſubſtituting by authority of parliament a recognition 
by oath of the King's ſupremacy, as well in cauſes eccleſiaſtical as civil; 
and thereupon the oath of ſupremacy was framed. 1 H. I. 75. 

Which oath, as finally eſtabliſhed by the 1 V. c. 8. is as follows: 
J A. B. do ſwear, that I do from my heart abhor, deteſt, and abyure, 
« as impious and heretical, that damnable doctrine and poſition, that 
« princes excommunicated or deprived by the pope or any authority 0 
the ſee of Rome, may be depoſed or murdered by their ſubjects, df 
* any other whatſoever. And I do declare, that no foreign prince, pt 
ton, prelate, ſtate, or potentate, hath or ought to have any Juriſdiction, 
power, ſuperiority, pre-eminence, or authority, eccleſiaſtical or ſpiritual 
within this realm : So help me god.” Fs 
9. But laſtly, the uſurped juriſdiction of the pope being aboliſhc6 
and there being no longer any danger to the liberties of the church ©! 
ſtate from that quarter; and divers of the princes of this realm having 


entertained more exalted notions of the ſupremacy both eccleſiaſtical 25 


ing, 
ught 
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civil, than were deemed conſiſtent with the legal eſtabliſhment and conſti- 
tution ; it was thought fit at the revolution to declare and expreſs, how 
far the regal power, in matters ſpititual as well as temporal, doth extend: 
that ſo, as well the juſt prerogative of the crown on the one hand, as the 
rights and liberties of the ſubject on the other, might be aſcertained and ſe- 
cured. Therefore by the ſtatute of the 1. c. 6. it is enacted as followeth : 

« Whereas by the law and ancient uſage of this realm, the kings and 
queens thereof have taken a folemn oath upon the evangeliſts at their 
reſpective coronations, to maintain the ſtatutes laws and cuſtoms of the {aid 
realm, and all the people and inhabitants thereof in their ſpiritual and 
civil rights and properties; but foraſmuch as the oath it ſelf, on ſuch oc- 
caſion adminiſtred, hath heretofore been framed in doubtful words and 
expreſſions, with relation to ancient laws at this time unknown; to the 
end therefore that one uniform oath may be in all times to come taken by 
the kings and queens of this realm, and to them reſpectively adminiſtred, 
at the times of their and every of their coronation, it is enacted, that the 
following oath thall be adminiſtred to every king or queen, who ſhall 
ſucceed to the imperial crown of this realm, at their reſpective corona- 
tions, by one of the archbiſhops or biſhops of this realm of England for 
the time being, to be thereunto appointed by ſuch King or queen re{pec- 
tively, and in the preſence of all perſons that ſhall be attending, affiſt- 
ing, or otherwiſe preſent at ſuch their reſpective coronations : That is 
to lay, | 

The archbiſhop or biſhop ſhall ſay, Mill you ſolemnly promiſe and ſwear, 
io govern the people of the kingdom of England, and the dominions thereto 
belonging, according to the ſtatutes in parliament agreed on, and the laws and 
"IN of the ſame? The king or queen fhall ſay, ſolemnly promiſe fo 
to do. | 

Archbiſhop or biſhop : Mill you to your power cauſe law and juſtice in 
rok 4g be executed in all your judgments ? The king or queen ſhall anſwer, 

will. 

Archbiſhop or biſhop : Mill you to the utmoſt of your power maintain the 
laws of god, the true profeſſion of the goſpel, and proteſtant reformed religion 
eteviiſhed by law ? And will you preſerve unto the biſhops and clergy of this 
4 calm, and to the churches committed to their charge, all ſuch rights and pri- 
viceges, as by law do or ſhall appertain unto them or any of them ? The king 
or queen ſhall anſwer, All this I promiſe to do: After this, laying his or 
her hand upon the holy goſpels, he or ſhe ſhall ſay, The things which. 7 
have here before promiſed, 1 will perform and keep; So help me god: And {hall 
then kiſs the book.” | 

And by the 1 V. ſefſ. 2. c. 2. Whereas the late king James the ſe- 
cond, by the aſſiſtance of divers evil counſellors judges and miniſters em- 
ployed by him, did endeayour to ſubvert and extirpate the proteſtant reli- 
Sion, and the laws and liberties of this kingdom 
1. By aſſuming and exerciſing a power of diſpenſing with and ſuſpend- 
ing of laws, and the execution of laws, without conſent of parliament. 

2. By committing and proſecuting divers worthy prelates, for humbly 
petitioning to be excuſed from concurring to the ſaid aſſumed power. 


3. By 
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3. By iſſuing and cauſing to be executed a commiſſion under the gyey 
ſcal for erecting a court called The court of commiſſioners for eccleſy. 
ſtical cauſes. | 

4. By levying money for and to the uſe of the crown, by preterce 
of prerogative, for other time, and in other manner, than the ſame ws 
granted by parliament. 

5. By raiſing and keeping a ſtanding army within this kingdom in 
time of peace, without conſent of parliament, and quartering ſoldiers con. 
trary to law. 

6. By cauſing ſeveral good ſubjects, being proteſtants, to be diſarm. 
ed at the ſame time when papiſts were both armed and employed, contrary 
to law. 


7. By violating the freedom of clection of members to ſerve in 
parliament. 

8. By proſecutions in the court of king's bench, for matters and cauſes 
cognizable only in parliament; and by divers other arbitrary and illegal 
courles. 

9. And whereas of late years, partial corrupt and unqualified perſons 
have been returned and ſerved on juries in trials, and particularly divers 
jurors in trials for high treaſon, which were not freeholders. | 

10. And exceſſive bail hath been required of perſons committed in cri. 
minal caſes, to elude the benefit of the laws made for the liberty of the 
ſubjects. 

11. And exceſſive fines have been impoſed; and illegal and cruel pu- 
niſhments inflicted. 

12. And ſeveral grants and promiſes made of fines and forfeitures, be- 
fore any conviction or judgment againſt the perſons upon whom the ſame 
were to be levied. 

All which are utterly and directly contrary to the known laws and ſta- 
tutes, and freedom of this realm. 

And whereas the ſaid late king James the ſecond, having abdicated the 


government, and the throne being thereby vacant, his highneſs the prince 


of Orange (whom it hath pleaſed almighty god to make the glorious in- 
ſtrument of delivering this kingdom from popery and arbitrary power) 
did, by the advice of the lords ſpiritual and temporal and divers prit- 
cipal perſons of the commons, cauſe letters to be written to the lords ip1- 
ritual and temporal, being proteſtants ; and other letters to the ſeveral 
counties, cities, univerſities, boroughs, and cinque ports, for the chooſing 
of ſuch perſons to repreſent them, as were of right to be ſent to parlia 
ment, to meet and fit at Weſtminſter upon the 22d day of January in 
this year 1688, in order to ſuch an eſtabliſhment, as that their religion 
laws and liberties might not again be in danger of being ſubverted: Upon 
which letters, elections having been accordingly made, and thereupon the 
ſaid lords ſpiritual and temporal and commons, purſuant to their reſpec- 
tive letters and elections, being now aſſembled in a full and free repreſen- 
tative of this nation, taking into their moſt ſerious conſideration the het 
means for attaining the ends aforeſaid, do in the firſt place (as wept 

ceſtor 
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ceſtors in like caſe have uſually done) for the vindicating and aſſerting their 


ancient rights and liberties, declare; 

1. That the pretended power of ſuſpending laws, or the execution of 
laws, by regal authority, without conſent of parliament, is illegal. 

2. That the pretended power of diſpenſing with laws, or the execution 
of WY regal authority, as it hath been aſſumed and exerciſed of late, 
is Illegal. 

0 That the commiſtion for erecting the late court of commiſſioners for 
eccleſiaſtical cauſes, and all other commiſſions and courts of like nature, 
are illegal and pernicious. 

4. That levying money for or to the uſe of the crown, by pretence of 
prerogative, without grant of parliament, for longer time, or in other 
manner, than the ſame is or ſhall be granted, is illegal. | 

5. That it is the right of the ſubjects to petition the king; and all com- 
mitments and proſecutions for ſuch petitioning, are illegal. 

6. That the railing or keeping a ſtanding army within the kingdom in 
time of peace, unleſs it be with conſent of parliament, is againſt law. 

7. That the ſubjects which are proteſtants, may have arms for their 
defence, ſuitable to their conditions, and as allowed by law. 

8. That election of members of parliament ought to be free. 

9. That the freedom of ſpeech, and debates or proceedings in parlia— 
ment, N not to be impeached or queſtioned in any court or place out 
of parliament. 

10. That exceſſive bail ought not to be required, nor exccliive fines 
impoſed; nor cruel and unuſual puniſhments inflicted. 

11. That jurors ought to be duly impannelled and returned, and jurors 
which paſs upon men in trials for high treaſon ought to be frecholders. 

12. That all grants and promiſes of fines and forfeitures of particular 
perſons before conviction, are illegal and void. | 
13. And that for redreſs of all grievances, and for the amending, 
ſtrengthening, and preſerving of the laws, parliaments vuzht to be held 
trequently. 

And they do claim, demand, and infift upon all and fingular the pre— 
miſſes, as their undoubted rights and liberties ; and that no declarations, 
Judgments, doings, or proceedings, to the prejudice of the people in any 
C the ſaid 2 ought in any wiſe to be drawn hereafter into conſe- 

uence or example. | | | 

The truth is, that after the abolition of the papal power, there was no 
branch of ſovereignty with which the princes of this realm, for above a 
century after the reformation, were more delighted, than that of being. 
tc lupreme head of the church: imagining (as it ſcemeth) that all tha: 
power which the pope claimed, and exerciſed (ſo far as he was able), was 
by the ſtatutes abrogating the papal authority annexed to the imperial. 
crown of this realm: not attending to the neceſſary diſtinction, that it 
as not that exorbitant lawleſs power which the pope uſurped, that was 
i1creby become veſted in them; but only, that the ancient legol autho- 
ay and juriſdiftion of the kings of England in matters ecciefattical,, 
ich the pope had endeavouzed to wrelt out of their hands, was reaf 
| ſerted 
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ſerted and vindicated. The pops arrogated to himſelf a juriſdiction, {. 
perior not only to his own canon law, but to the municipal laws of king 
doms. And thoſe princes of this realm abovementioned ſeem to has. 
conſidered themſelves plainly as popes in their own dominions. Hen, 
one reaſon, why a reformation of the eccleſiaſtical laws was never effected. 
ſcemeth to have been, becauſe it conduced more to the advancement ct 
the ſupremacy to retain the church in an unſettled ſtate, and conſequent! 
more dependent on the ſovereign will of the prince. Hence became 
eſtabliſhed the office of lord vicegerent in caules eccleſiaſtical ; and after. 
that, the high commiſſion court; and laſt of all, the dliſpenſing power, 
or a power of diſpenſing with or ſuſpending the execution of las ar the 
prince's pleaſure. Therefore, to remove theſe grievances, theſe acts pre. 
tcribed the juſt boundaries of the prerogative, both eccleſiaſtical and 
civil, and eſtabliſhed the rights both of prince and people upon the firmet 
and iurcit foundation, namely, the known law of the land; and therchy 
rendred the name of an engliſh monarch reſpectable among the prince; 
of the carth. A king ruling by the eſtabliſhed laws of his kingdom, 
that is, with an extenſive power of doing right, and an utter inability of 
doing wrong, is the perfection of the human nature, and the glory of 
the divine; and renders kings, in a moſt emphatical ſenſe, #9; 
vicegerents. 
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From which premiſſes may be deduced allo the genuine cauſe, why the 
civil and canon laws have received ſo much check and diſcouragemen: 
trom time to time within this kingdom. They are founded upon the 
principles of arbitrary power. 
The civil law is faid to be the common municipal law of all the arbitrary 
Fi ſtates in Europe (modified only according to the different circumſtances 
| | of each government); and thoſe princes of this realm who have moſt at- 
| fected ablolute ſovereignty, have been proportionable encouragers of the 
Fi civil law. The canon law hath the ſame lineaments and features; being 
8 framed to render the pope in the church, what the emperor was in the 
ſtate, And it muſt be owned, they are both perhaps more for the cae 
of the governors, but not ſo convenient for the governed. 
Particularly, as to the enacting part: They owe their very exiſtence 
to the ſovereign will of the ſupreme governor z and conſequently, what 
is law to day, may not be law to morrow; for the ſame power which 
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f enacteth may repeal. Fer ſuch is our will is a harſh and gra- 
L ting found to an engliſh ear; being the ſullen voice of inſolence and | 
1 wanton power, How much more humane 1s that declaration —— . 


Be it enacted by the king's moſt excellent majeſty, by and with the advice and 
ent of the lords ſpiritual and temporal, and commons in this preſent parlia- 
ment aſſembled, and by the authority of the ſame. : 
Again, as to the executive part, eſpecially with reſpect to criminal pro, 
{ecutions A perſon accuſed in the dark ; witneſſes not confronted 
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with the party face to face; the cruel oath ex officio, whereby a 19" Þ 
compelled to accuſe himſelf; (not to mention the diabolical rack and tot. 


ture; ) and the whole determined at laſt by the ſole deciſion of the Jude 
| a 5 Wil 


tr" 1 8 a 4 - * 
„ r 
R - - 9 
* 8 —— — — — wy, —-— 
— 
n I N hs — — 5 
Mo. oP * 
n 1 a 4 : 
— * 2 46 2 — a. 
2 I : - 1 5 
K 22 <P p - 
— — * — 1 * : 


Supzemacv. 


who muſt needs be oftentimes an entire ſtranger to the parties; are dii- 
aragements of thoſe laws, which will always obſtruct their progreſs in a 
land of liberty. How much more mild and gentle is that law, which is 
the birthright of every enghſhman however otherwiſe deſtitute and friend- 
leſs, whereby he ſhall not be called upon to anſwer for any crime he is 
charged withal, but upon the oaths of at leaſt twelve men of conſidera- 
ble rank and fortune within the county in which the offence is ſuppoſed 
to have been committed, 1f they ſhall ſee probable cauſe for further in- 
quiry ; and afterwards, ſhall not be condemned, but by the unanimous 
ſuffrage of other twelve men, his neighbours and equals in degree and 
{tation of life, upon their oaths likewiſe; and at the ſame time he hath, 
a right to object to any one who is ſummoned to try him for his offence, 
if he hath a reaſonable cauſe of exception.- The one is the law of 
tyrants; the other of freemen, and may it ever proſper 1n the britiſh 
ſoil | 
10. Finally, by the act of union of the two kingdoms of England and By the àc of 
Scotland, 5 An. c. 8. it is enacted, that after the demiſe of her majeſty e the 
queen Anne, the ſovereign next ſucceeding, and fo for ever afterwards of Foghad - 
every king or queen ſucceeding and coming to the royal government and Scotland. 
of the kingdom of Great Britain, at his or her coronation, ſhall in the 
preſence of all perſons who ſhall be attending, aſſiſting, or otherwiſe then 
and there preſent, take and ſubſcribe an oath, to maintain and preſerve 
inviolably the ſettlement of the church of England, and the doctrine, 
worſhip, diſciphne, and government thereof, as by law eſtabliſhed with- 
in the kingdoms of England and Ireland, the dominion of Wales, and 
town of Berwick upon Tweed, and the territories thereunto belonging. 
And ſhall alſo ſwear and ſubſcribe, that they ſhall inviolably maintain 
and preſerve the ſettlement of the true proteſtant religion, with the govern- 
ment, worſhip, diſcipline, right, and privileges of the church of Scotland, 
as then eſtabliſhed by the laws of that kingdom, 


Surgeons. Sce Phyſicians. 


Surplice. Sce Church, and Publick worſhip. 


Surrogate. 


B* Can. 128. No chancellor, commiſſary, archdeacon, official or any 
other perſon uſing eccleſiaſtical juriſdiction, ſhall ſubſtitute in their 
abſence any to keep court for them, except he be either a grave miniſter 
and a graduate, or a licenſed publick preacher, and a beneficed man 
near the place where the courts are kept, or a batchelor of law, or a 
maſter of arts at leaſt, who hath ſome {kill in the civil and eccleſiaſtical 
Vor. II. | | F N OE | law, 


Surrogate. 


law, and is a favourer of true religion, and a man of modeſt and hong 
converſation; under pain of ſuſpenſion, for every time that they offend 
therein, from the execution of their offices for the ſpace of three month; 
toties quoties : and he hkewiſe that is deputed, being not qualified a; i; 
before expreſſed, and yet ſhall preſume to be a ſubſtitute to any judge, 
and ſhall keep any court as aforeſaid, ſhall undergo the ſame cenſure jn 
manner and form as is before exprefſſed. | 

And by the ſtatute of the 26 C. 2. c. 33. No ſurrogate deputed by any 
eccleſiaſtical judge, who hath power to grant licences of marriage, ſhall 
grant any ſuch licence before he hath taken an oath before the ſaid judge, 
taithfully to execute his office according to law, to the beſt of his Know- 
ledge; and hath given ſecurity by his bond in the ſum of 100l to 
the biſhop of the dioceſe, for the due and faithful execution of his 
office. 


His office and duty in granting ſuch licences, is treated of in the title 


Marriage. 


Sulpenſion. 


N the laws of the church, we read of two ſorts of ſuſpenſion, one 

relating ſolely to the clergy, the other extending alſo to the laity. 
G:bſ. 1047. 

That which relates ſolely to the clergy, is ſuſpenſion from office and 
benefice jointly, or from office or benefice ſingly; and may be called a 
temporary degradation, or deprivation, or both. So we find it deſcribed 
by John of Athon : A perſon depoſed, is he who is deprived of his office 
and benefice, altho* not ſolemnly ; a perſon degraded, is he who is de- 
prived of both ſolemnly, the enſigns of his order being taken from him; 
a perſon ſuſpended, is he who is deprived of them both for a time, but 
not for ever. Gi. 1047. | 

And the penalty upon a clergyman officiating after ſuſpenſion, if H 
Mall perſiſt therein after a reproof from the biſhop, is (by the ancient 
canon law) that he ſhall be excommunicated all manner of ways, and 
every perſon who communicates with him ſhall be excommunicated allo. 
Gi. 1047. 

The other ſort of ſuſpenſion, which extendeth alſo to the laity, is f, 
penſion ab ingreſſu ecclęſiæ, or from the hearing of divine ſervice, and te- 


ceiving the holy ſacrament ; which may therefore be called a temporary 
excommunication. Gib/. 1047. 


Which two forts of ſuſpenſion, the one relating to the clergy alone, 
and the other to the laity alſo, do herein agree, that both are inflicted 
tor crimes of an inferior nature, ſuch as in the firſt caſe deſerve not de- 
privation, and ſuch as in the ſecond caſe deſerve not excommunication 


that both, in practice at leaſt, are temporary; both alſo terminated, 
' 2 7 


either 


Duſpenſion., 


eicher at a certain time when inflicted for ſuch time, or upon ſatisfaction 

ven to the judge when inflicted until ſomething be performed which he 
hath injoined : and laſtly, both (if unduly performed) are attended with 
further penalties ; that of the clergy, with irregularity, if they act in the 
mean time; and that of the laity (as it ſeemeth) with excommunication, 
if they either preſume to join in communion during their ſuſpenſion, or 
do not in due time perform thoſe things which the ſuſpenſion was in- 
tended to inforce the performance of. Gif. 1047. | 

By the ancient canon law, ſentence of ſuſpenſion ought not to be given 
without a previous admonition ; unleſs where the oftence is ſuch, as in 
its own nature requires an immediate ſuſpenſion : and if ſentence of ſu!- 
penſion, in ordinary caſes, be given without ſuch previous admonition, 
there may be cauſe of appeal. Gi. 1046. 
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Swearing. 


[, (14 NM. log. If any offend their brethren by ſwearing ; the church- By the canca 
wardens or queſtmen and ſidemen, in their next preſentment to law. 

their ordinaries, ſhall preſent the ſame, that they may be punithed by 

the ſeverity of the laws, according to their deſerts : and ſuch notorious 

offenders ſhall not be admitted to the holy communion, till they be 

reformed. 

2. By the 19 G. 2. c. 21. If any perſon ſhall profanely curſe or ſwear, By ſtatute, 
and be thereof convicted on the oath of one witneſs before one juſtice of 
the peace or mayor of a town corporate, or by confeſſion ; every perſon 
o offending ſhall forfeit as followeth : that is to ſay, every day labourer, 
common ſoldier, common ſailor, and common ſcaman, 18; and every 
other perſon under the degree of a gentleman, 25; and every perſon of 
or above the degree of a gentleman, 5s. And if he ſhall atter convic- 
ton offend a ſecond time, he ſhall forfeit double; and for every other 
oilence after a ſecond conviction treble. ſ. 1. 

And if ſuch profane curſing or ſwearing ſhall be in the preſence and 
hearing of a juſtice of the peace, or in the preſence or hearing of ſuch 
N as aforeſaid; he ſhall convict the offender without other proof. 

4, 

And if it ſhall be in the preſence and hearing of a conitable or other 
peace officer, he ſhall (if ſuch perſon be unknown to him) ſeize, ſecure. 
and detain him, and forthwith carry him before the next juſtice of the 
peace tor the county or diviſion, or before the mayor of ſuch town cor- 
brate, wherein the offence was committed; who ſhall on the oarh of 
ſuch conſtable or other peace officer convict the offender; but if ſuch 
Ferlon be known to the ſaid conſtable or other peace officer, he ſhall 


| | lpredily make information before ſuch juſtice or mayor, that the offender 
6 my be by him convicted. ſ. 3. £ 
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S wearing. 


And ſuch juſtice or mayor ſhall immediately, upon information given 
upon oath of ſuch conſtable or other peace officer, or of any other pſy; 
whatſoever, cauſe the offender to appear before him; and upon ſuch in. 
formation being proved as aforeſaid, ſhall convict him. And if he ſhall ngr 
immediately pay down the ſum ſo forteited, or give ſecurity to the ſatis. 
faction of ſuch juſtice or mayor before whom the conviction is made; ſuch 
Juſtice or mayor ſhall commit the offender to the houſe of correction, there 
to remain and be kept to hard labour for the ſpace of ten days. ſ. 4. 

Provided, that if any common ſoldier belonging to any regiment in 
his majeſty's ſervice, or any common ſailor or common ſeaman belonging 
to any ſhip or veſlel, ſhall be convicted of profane curling or ſwearing as 
aforeſaid, and ſhall not immediately pay down the penalty or give {ecy- 
rity for the lame as atoreſaid, and alſo the coſt of the information, ſum- 
mons, and conviction, as by this act is directed; he ſhall, inſtead of be- 
ing committed to the houſe of correction, be ordered by ſuch juſtice or 
mayor to be publickly ſet in the ſtocks for the ſpace of one hour for every 
ſingle offence, and for any number of offences whereof he ſhall be con- 
victed at one and the fame time two hours. ſ. 5. 

+ And if ſuch juſtice or mayor ſhall witfully and wittingly omit the pet 
formance of his duty, in the execution of this act; he ſhall forfeit 5], 
half to the informer, and half to the poor of the pariſh where he ſhal! 
reſide; to be recovered in any of his majeſty's courts of record at Well- 
minſter. ſ. 6. 
And if any conſtable or other peace officer ſhall wilfully and witting]y 
omit the performance of his duty, in the execution of this act; and be 
thereof convicted by the oath of one witneſs, before one juſtice or mayor 
as aforeſaid ; he ſhall forfeit 405, to be levied and recovered by diltrels 
and fale, and to be diſpoſed of half to the informer and halt to the poor; 
and if he have not ſufficient goods whereon to levy the ſame, ſuch juſtice 
or mayor ſhall commit him to the houſe of correction, to be kept to hard 
labour for one month. ſ. 7. 
And the conviction ſhall be drawn up in the words and form following: 
e Ja it remembred, that on the day of in the — 
to wit \ year of his majeſty reign, A. B. was convicted before me on 
of his majeſty*s juſtices of the peace for the county, riding, diviſion, er (ive!) 
aforcfaid , | or, before me mayor, juſtice, bailiff, or other chief magiſtrate 0 
city or town of — within the county of as the caſe ſpall ve) 
ſcoearing one or more prefane oath or oaths; or, of curſing one or more PI. 
fane curſe or curſes ; as the caſe ſhall be, Given under my hand and ſeal, lee 
day and year aforeſaid. ſ. 8. | 
Which faid form and conviction ſhall not be liable to be removes 0) 
certiorari, but ſhall be final to all intents. And the ſaid juſtice or may, 
before whom the conviction ſhall be, ſhall cauſe the ſame to be farly 

wrote upon parchment, and returned to the next general or quarter p 

of the peace for the county, to be filed by the clerk of the peace, t 

kept amongſt the records. ſ. 8. . 1 all 

The penalties to be diſpoſed of for the benefit of the poor; ” 1 
charges of the information and conviction ſhall be paid by the ollen 15 5 
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able, over and above the penalties; which charges ſhall be ſettled and 
aſcertained by ſuch juſtice or mayor (fo as that the clerk of ſuch juſtice 
or mayor ſhall have for the information, ſummons, and conviction of 
every offender, the ſum of 15 and no more. ſ. 14.) And if ſuch party 
ſhall not be able, or ſhall not immediately pay the ſaid charges and ex- 
pences, or give ſecurity for the ſame to the ſatisfaction of ſuch juſtice or 
mayor ; he ſhall commit him to the houſe of correction, there to remain 
and be kept to hard labour for the ſpace of ſix days, over and above 
ſuch time for which he may be committed in default of payment of the 
penalties; and in ſuch caſe, no charges of information and conviction ſhall 
be paid by any perſon whatſoever. 1. 10. : 

And if any action ſhall be brought againſt any juſtice of the peace, 
conſtable, or any other perſon whatloever, for any thing done in execu- 
tion cf this act; he may plead the general iſſue, and give the ſpecial 
matter in evidence: and if a verdict ſhall be given for him, or the plaintiff 
be nonſuit, or diſcontinue, he ſhall have treble coſts. ſ. 11. 

Provided, that no perſon ſhall be proſecuted or troubled for any of- 
fence againſt this ſtatute, unleſs the ſame be proved or proſecuted within 
eight days next after the offence committed. ſ. 12. 

And this act ſhall be publickly read four times a year, in all pariſh 
churches and publick chapels, by the parſon vicar or curate, immediately 
after morning or evening prayer, on four ſeveral ſundays, to wit, the 
ſunday next after Mar. 25. Jun. 24. Sep. 29. and Dec. 25. or in caſe 
divine ſervice ſhall not be performed in any ſuch church or chapel on ſuch 
ſunday, then upon the firſt ſunday after: on pain of forfeiting 51, for 
every omiſſion or neglect, to be levied by diſtreſs and fale of the offender's 
goods, by warrant from ſuch juſtice or mayor. ſ. 13. 

And by the 22 G. 2. c. 33. Art. 2. All flag officers, and all perſons in 
or belonging to his majeſty's ſhips or veſſels of war, being guilty of profane 
oaths, curſings, execrations, or other ſcandalous actions, in derogation 
of god's honour, and corruption of good manners; ſhall incur ſuch pu— 
niſhment, as a court martial ſhall think fit to impoſe, and as the nature 
and degree of their offence-ſhall deſerve. 


—— 


Synod. 


1. FO ENE RAL or oecumenical councils or ſynods are aſſemblies of General con; 
biſhops from all parts of the church, to determine tome weighty eil. 

controverſies of faith or diſcipline. Theſe were firſt called by the empe- 

rors, afterwards by chriſtian princes; till in the latter ages the pope uſurped 

to himſelf the greateſt ſhare in the calling ot them, and by his legates 

preſided in them when called. Jebnf, 139. | 

By Art. 21. General councils may not be gathered together, without 

che commandment. and will of princes z; and when they be gathered toge- 
| * ther: eres 
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National ſy- 


nod. 


Provincial 


ſynod. 


Dioceſan 
ſynod, 


Synod. 


ther (foraſmuch as they be an aſſembly of men, whereof all be not gg. 
verned with the ſpirit and word of god) they may err, and ſometime haye 


erred, even in things pertaining unto god. Wherefore things ordained 


by them as neceſſary to ſalvation, have neither ſtrength nor authority, un. 
leſs it may be declared that they be taken out of holy ſcripture. 

But ſince the great diviſions of chriſtendom, eſpecially in the Wer. 
tern church, a free univerſal ſynod is ſcarcely now to be hoped for 
Jobnſ. 140. | 

2. A national ſynod conſiſteth of all the archbiſhops and biſhops within 
one nation, aſſembled together to determine any point of doctrine or dif. 
cipline. The firſt of this fort which we read of here in England, wa; 
that of Herudford (now Hartford) in the year 673. The laſt was that 
held by cardinal Pool, in the year 1555. Jobnſ. 139. 

But altho' national ſynods be now laid aſide, yet upon any great emer- 
gency, the ſynods of the two provinces of Canterbury and York do act 
by mutual correſpondence and joint conſent, or by having commiſſioners 
from the province of York preſent in that of Canterbury. fd. 140. 

3. A provincial ſynod conſiſteth of the metropolitan and the biſhops 
ſubject to him; being what is now called the Convocation, and is treated 
of in this book under that title. 

4. A dioceſan ſynod is the aſſembly of the biſhop and his preſbyters, 
to inforce and pur in execution canons made by general councils, or na- 
tional and provincial ſynods, and to conſult and agree upon rules of dif- 
cipline for themſelves. And theſe were frequently held, while the biſhop 
and clergy lived together in a community; and were not wholly laid aſide, 
till by the act of ſubmiſſion, 25 H. 8. c. 19. it was made unlawful for 
any ſynod to meet, but by royal authority. Febnſ. 140. 


Spnodals. 


YNODALS and fynodaticum, by the name, have a plain relation 

to the holding of ſynods ; but there being no reaſon why the clergy 
Mould pay for their attending the biſhop in {ynod, purſuant to his own 
citation, nor any footſteps to be found of ſuch a payment by reaſon ot 
the holding of ſynods, the name is ſuppoſed to have grown, from this 
duty being uſually paid by the clergy when they came to the ſynod. 
And this in all probability is the ſame which was anciently called ce 
draticum, as paid by the parochial clergy, in honour to the epiſcopal chair, 
and in token of ſubjection and obedience thereto. So it ſtands in the 
body of the canon law, „No biſhop ſhall demand any thing of the 
churches but the honour of the cathedraticum, that is, two ſhil. 
lings“ (at the moſt, faith the gloſs, for ſometimes leſs is given.) And 
the duty which we call ſynodals, is generally ſuch a ſmall payment: 


which payment was reſerved by the biſhop, upon ſettling the — 


3 


Spnodals. 


of the reſpective churches on the incumbents; whereas before, thoſe re- 
venues were paid to the biſhop, who had a right to part of them for his 
own uſe, and a right to apply and diſtribute the reſt, to ſuch uſes, and 
in ſuch proportions, as the laws of the church directed. G7b/.. 976. 

Synodals are due of common right to the biſhop only : So that if 
they be claimed or demanded by the archdeacon, or dean and chapter, 
or any other perſon or perſons, it muſt be upon the foot of compoſition 
or preſcription. 7d. 

And if they be denied where due, they are recoverable in the ſpiritual 
court: And in the time of archbiſhop Whitgift, they were declared, 
upon a full hearing, to be ſpiritual profits; and, as ſuch, to belong to the 
keeper of the ſpiritualties ſede vacante. Gi. 977. 


Alſo conſtitutions made in the provincial or dioceſan ſynods, were 


ſometimes called fynodals ; and were in many caſes required to be pub- 


liſhed in the pariſh churches : in which ſenſe the word trequently occur- 
reth in the ancient directories. Ele 


Templars. See Monaſterles. 
Temporalties (of biſhopricks). Sce Biſhops. 
Tenths. Sce Firſt fruits. 


Terrier. 


Y Can. 87. The archbiſhops and all biſhops within their ſeveral 
3 dioceſes, ſhall procure (as much as in them lieth) that a true note and 
terrier of all the glebes, lands, meadows, gardens, orchards, houſes, 
| locks, implements, tenements, and portions of tithes lying out of their 
| pariſhes, (which belong to any parſonage, vicarage, or rural prebend,) 
be taken by the view of honeſt men in every pariſh, by the appointment 
= the biſhop, whereof the miniſter to be one ; and be laid up in the bi- 
| Thop's regiſtry, there to be for a perpetual memory thereof. 

It may be convenient alſo, to have a copy of the ſame exemplified, to 
be kept in the church cheſt. God. Append. 12. 
4 cle terriers are of greater authority in the eccleſiaſtical courts, than 
L 5 are in the temporal; for the eccleſiaſtical courts are not allowed 
| N be courts of record: and yet even in the temporal courts theſe 
0 ale are of ſome weight, when duly atteſted by the regiſter. 
„ 242. 
* Eſpecially if they be ſigned, not only by the parſon and churchwardens, 
12 alſo by the ſubſtantial inhabitants: but if they be ſigned by the par- 


ton 


they be ſigned only by the parſon and churchwardens, if the churchwaz. 


Item, One garden, containing one roed and eleven perches ; adjoining de itt 


ing to the ſaid vicarage, called corn «loſe, on the eaſt : The ſence round 2 


ſon only, they can be no evidence for him; ſo neither (as it ſeemeth) jg 


dens are of his nomination, But in all caſes they are certainly ſtrong 
evidence againſt the parſon. Theory of Evidence. 4.5. : 


Form of a terrier. 


A True note and terrier of all the glebes, lands, meadows, pardens, tr. 
chards, houſes, ſtocks, implements, lenements, Portions of tithes, aid 
other rights, belonging to the vicarage and pariſh church of Orton, ether 
Overton, in the county of Weſtmorland, and dioceſe of Carliſle, now jy 55 
uſe and poſſeſſion of Richard Burn, clerk, vicar of the ſaid church; tales, 
made, and renewed according ts the old evidences and knowledge of the ancien 
inbabitants, this tenth day of November in the year of our lord one thouſand 
ſeven hundred and forty nine, by the appointment of the right reverend falle 
in god Richard lord biſhop of Carliſle, at his primary viſitation held at Ap- 
pleby in the ſaid county and dioceſe aforeſaid, the eighth day of June in il 
Jame year, and exhibited before the reverend and worſhipful John Waugh, 
doctor of laws, chancellor of the aforeſaid dioceſe, on the twentieth gn f 
November in the year aforeſaid. | 
Imprimis, One flated dwelling houſe, in length fifty one feet, in breadth 
nineteen feet, within the walls. One thatched barn, ſtable, cow havuie, and 
peat houſe, contiguous to each ether under the ſame roof ; in length eighty one 
feet, in breadth twenty one feet, without the walls. One other little fall, 
in length thirteen feet, in breadth twelve feet and an half; adjcining ti the 
peat houſe at the ſouth-weſt fide and end. Item, The church yard, containing 
three roods and nineteen perches , adjoining to the grounds of Robert Teal. 
dale on the ſouth, of Richard Alderſon on the weſt and north, ond !s 3 
cloſe belonging to the ſaid vicarage, called prior garth, on the eaſt : Tit 
walls and gates thereof round about made by the pariſh. Item, One ind 
fare called prior garth, containing three roeds and ſeven perches ; adjuining 
to the cburch lane on the ſouth, lo the church yard on the weſt, to the griund 
of Richard Alderſon on the north, aud to the hiobway on the eaſt : 7 berg 
which there lies a foot path from the vicarage bouſe to the church, but e 
no other purpoſe : The wall and hedge on the ſouth, north, and ta made ty 
the vicar ; and on the weſt, there it adjoins to the church yard, by the per, 


vicarage garth, and to the ends of the barn and of the dwelling bie, c- W 
ſouth ; to the highway on the weſt, and north; and to the faid garth 01 ll 
eaſt : The fence round about made by the vicar. Item, ene parrot, cli. 
taining twenty four perches and an half; adjcining to Orton greei e W 
ſouth, to the highway on the <eſt, to the end of the dwelling houſe en- 
north, and to the vicarage garth on the eaſt : The fence rourd abrut et 
by the vicar. Item, One gerth, containing one acre, fifteen perches ang an 
half ; adjoining to the grounds of John Powley, Daniel Teaſdale, and Orton 
green on the ſouth ; to the ſaid parrock, barn, and garden on the weſt : l 
1he peat houſe end, garden, and highway on the north; and to a cleft vr 


Terrier. 


made by the vicar, except that John Powley makes the fence where it adjoins 
to his ground, and Daniel Teaſdale from thence to the bottom of the old 
lime kiln : Through which garth lies a foot path for the ſaid John Powley 
and Daniel Teaſdale o and from their ſaid grounds, and likewiſe a driving 
way for their ſheep ; which they frequented whilſt the common field was un- 
incloſed, but is now become almoſt uſeleſs. Item, One incloſure, called corn 
cloſe, containing one acre, one rood, and twenty one perches; adjoining to the 
ſaid John Powley's lane, and to a piece of ground before his barn called a 
tee. room, and to his garth, on the ſouth; to the vicar's ſaid garth, on the 
weſt ; to the highway on the north; and to the highway and John Powley's 
lane on the eaſt : The fence all about made by the vicar, except where it ad- 


joins to John Powley's garth and barn. Al! which ſaid corn cloſe, garth, 


garden, and parrock, bave been incloſed ground for time immemorial, and the 
vicar in reſpe thereof hath not repaired any part of the highways adjoining 
thereunto. Oppoſite to the ſame, on the north fide, is an incloſure made by 
Daniel Teaſdale, about nine years ago, by which the highway was made into 
a lane. Item, One incloſure called fore-dale, containing three acres and H,. 
teen perches ; adjoining to the grounds of Robert Teaſdale and John Nelton 
on the ſouth, of John Nelſon on the weſt, of John Powley and Robert 
Teaſdale on the north, and of Robert Teaſdale on the eaſt : All the fence 
made by the vicar, except where it adjoins to the ſaid John Nelſon's inn-rroft, 
and except half the length of the ſaid John Nelſon's out-croft, from the 
middle to the eaſt end, the ſaid John Nelſon's fence being ſtone wall: From 
the eaſt end of which incloſure lies a way through Robert Teaſdale's ground, 
hich the preſent incumbent purchaſed of the ſaid Robert Teaſdale, 4% an 
mncleſure belonging to the ſaid vicar (but not to the vicarage), called long 
roods; which is to continue for ever, and may be of uſe if at any time here- 
after the ſaid two incloſures (foredale and long roods) fhall be occupied by the 
ſame perſon, or otherwiſe. Item, One other incloſure, called the greater 
il brot, containing one acre, three roods and ſeven perches ; adjoining to the 
ground of John Powley on the ſouth, to a tillage way enjoyed and repaired 
by the ſaid vicar on the weſt, to the ground of Thomas Ireland on the north, 
and of John Powley on the eaſt: All the fence made by the vicar, except 
_ evout fixteen yards of fone wall at the north eaſt end, belonging to John 
P owley, Item, one other incloſure, called lictle mil-brow, containing twenty 
eight perches ; adjoining to the ground of John Powley en the ſouth, of 
Ilabel Atkinſon on the weſt, of label Atkinſon and Thomas Ireland on the 
north, and the ſaid tillage way on the eaſt : The fence all made by the vicar : 
Through the ſouth weſt corner of which incloſure is the ancient watercourſe, 


The ſaid three laſt incloſures were made out of the common field by the preſent 


i2cumbent, Item, One other incleſure, called glebe cleſe, lying at Firbiggins, 
containing eight acres and three roods , adjoining to the ground of V.lizabeth 
Vorner on the ſouth, of Elizabeth Turner and William Thwaytes on the 
wel, of William Thwaytes on the norih, and to the common on the eaſt : 
1be wall at the eaſt end is made by the vicar, at the weſt end by Elizabeth 
Turner and William Thwaytes: The right cf repairing the fence on the 
norib fide, and on the ſouth fide is in diſpute, and not yet determined. At 
the end of Elizabeth Turner's Honſe, an oak gate is to be maintained by the 
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owners of coat garth; for which they enjoy a liberly of ingreſs and egreſi fix 
themſelves and families, and liberty of driving cattle in the winter from my. 
tinmaſs to lady day, doing as little damage as may be; and of paſſing wit 
peats or other firing in ſummer. Belonging to the ſaid glebe cloſe, and wth. 
pied therewith, there is likewiſe a parcel of ground, leading from the (nid 
gate at Elizabeth Turner's houſe end, north-eaſtward, to the ſaid glebe cls , 
having the wall on the left hand, and mered cut from Elizabeth Turner's 
ground on the right, in breadth three yards or upwards, being the way to an 
through the ſaid glebe cloſe. Item, Another parcel of ground, in the common 
field, called north lands, containing two roods and five perches; adjoining ty 
the ground of Robert Teaſdale on the ſouth, of John Nelſon on the u 
and north, and of Robert Teaſdale on the eaſt. Item, Another parcel of 
ground in the common eld, called pot-lands head, containing one rood , ad- 
Joining to the ground of Robert Teaſdale on the ſouth, of Elizabeth Waller 
on the weſt down by the runner, of John Nelſon on the north, and of Robert 
Teaſdale on the eaſt. All which ſaid lands, containing in the whole ninetten 
acres and upwards, are fituate within the lordſhip and manor of Orton, fre: 
from the payment of any fines, rents, or ſervices to any chief lord; the riy- 
alties of which ſaid lands are alſo in the vicar. Item, a parce! of peat 
moſs in Orton low moor, containing by eſtimation ten acres, known by ile 
name of the vicar's moſs. 

Item, 7o the ſaid vicarage is alſo belonging the tithe of wool throughout 
the pariſh ; and the manner of tithing is this: The owner lays his whel: 
year's produce in five parcels or heaps ; the vicar, or 2 * employed by him, 
chuſeth one of the five heaps, which he pleaſeth, and divides the ſame int 
two parts; of which two parts the owner chuſeth one, and leaves the other to 
the vicar for his tenth part. Item, the tithe of lambs in their proper kind 
throughout the pariſh; and the cuſtom concerning them is this : If a perſon's 
number is one, he pays a penny; if two, he pays two pence ; if three, be 
pays three pence ;, if four he pays four pence, if five, be pays half a land; 
if fix, a whole lamb, the vicar paying back four pence ; if ſeven, three penct; 
if eight, two pence ;, if nine, one penny; if ten, the vicar hath a lamb com. 
pleat : And in like manner for every number above ten. And if a man's num 
ber is under fifty, the tithe is taken thus, the owner takes up two, then ile 
vicar takes one; next the owner takes nine, then again the vicar one; and 
fo on, till the vicar hath taken the number due to him : if they are fiſ!y, 
upwards, they are put into a place together, and run out fingly thro" 4 bole or 
gap; the two firſt that come out are the owner's; the third the vicar s; 
then the owner has the next nine; then the vicar one; and fo on, till the vicar 
bath his number. And if ſheep are ſold in the ſpring, the tithe of lambs '5 
paid by the perſon with whom they were lambed, whether ſeller or buyer. 
Item, the tithe of geeſe, taken up about michaelmaſs, in the ſame manner e 
the lambs ;, except that whereas a penny is paid on the account of each cal 
lamb, an halfpenny only is paid for each odd gooſe. Item, the tithe of pigs 
in like manner. Item, the tithe of eggs about eaſter ; two eggs for eac 0 
ben and duck, and one egg for each chicken and duck of the firſt year. 23 
by every perſon who" ſows hemp, is paid yearly one penny. Item, for r 
plough is paid yearly one penny. Item, by every perſon keeping bees 1 
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yearly one penny. Item, an oblation of four pence at every churching of 
women. Item, for every wedding by publ. cation of banns, one ſhilling ; by 

licence, ten ſhillings. Item, for every funeral (without a ſermon) ſix Pciice. 

Item, mortuaries, according to att of parliament. Item, for every perſon of 

age to communicate, three halfpence yearly, due at eaſter. Item, @ penſion 
ef twenty ſhillings yearly out of the rettory of Seubergh in the county of 

York. — The glebe, tithes, and profits of the vicarage, are worth at the 

improved value, communibus annis, about ninety pounds a year. 

There is alſo due to the pariſh clerk ; for every family keeping a ſeparate 
fire, three pence yearly. For every wedding by publication, or by licence, 
one ſhilling. For every funeral fix pence. For every proclamation in the 
church yard, two Pence. | 

To the ſexton for making a grave, /ix pence. 

Belonging tr the ſaid pariſh — are, firſt, The pariſh church, an an- 
cient building, containing in length (with the chancel) ninety ſix feet, in 
breadth forty eight feet : The chancel in breadth one part thirty feet, the other 
part twenty one feet. The ſleeple fifteen foot ſquare within the walls, in 
height ſixty feet. Within, and belonging to which; are, one communion table 
with a covering for the ſame of green cloth. Alſo one linen cloth for the 
ſame, with two napkins. Two pewter flaggons. Too filver chalices, weg. 
ing about ten ounces each. One paten. One baſin for the offertory. One 
table of degrees. One cheſt with three locks, in the veſtry; of little uſe be- 
cauſe of the damp. One pulpit and reading deſt, made in the year 1742. 
Oise pulpit cuſbion, covered with green cloth. One large bible of the laſt tranſ- 
lation. Two large common prayer books. The book of homilies. Comber on 
the common prayer, and Tillotſon's firſt volume of ſermons, given by Mr Tho- 
mas Haſtwell, merchant in London, 1703. The king's arms with the tex 
commandments. One church clock. Four bells with their frames: The jirfſt, 
or leaſt bell, being two feet ſeven inches and an half in diameter , with this 
inſcription [Jeſus be our ſpeed, 1637.] The ſecond, two feet and eleven 
inches in diameter, with an ancient inſcription [omnium animarum], perhbars 
vy a miſtake of the bell-founder for [omnium ſanctorum, ] ts whom the church 
1 dedicated : The third, three feet and two inches in diameter; with this in- 
/cription [foli deo gloria, 1637.] The forrth, or largeſt, three feet ſix 
ches and an half in diameter; with this inſcription {Mr Tho. Nelfon, 
vicar. John Bowneſs. John Winter. 1711.] Two biers. One herjc 
oth. Tay ſurplices. Three parchment regiſter books; one, beginning in 
1596, and ending 1646, imperfect; the ſecond, beginning 1654, and cuding 
| 743, compieat ; the third, beginning 1743, aud continued to the preſent time. 
The ſeats in the church and chancel (except the vicar"s pi) have been repeired 
eme immemorial at the publick expence cf the pariſh. There are alſs ſewe— 
ral new common ſeats erected this year by the churchwardens, at the lew end of 
lle church, adjoining to the belfry. There ts alſo belonging to the ſaid 
pariſh, the rectory thereof, together with the tithes of corn, hav, calves, 
"uk, and other dues, which did formerly belong to the priory of Conieſhead 
il Lancaſhire, and after the diſſolution of monaſteries euere purchaſed Ly the 
Nbobitents. Alſo the advowſon of the vicarage, which did belong 
fo the ſaid priory, and was likewiſe purchaſed with the reftory. —— Ale 
B 0 b 2 one 
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one box with three locks, in the keeping of John Unthank of Orton; :, 
which are the purchaſe deeds of the refory and advowſon; a copy of the en. 
dowment of the vicerage in 1263; the purchaſe deeds f the manors of Orton 
and Raiſbeck by the inhabitants; bounder rolls; and other publick writtys; 
Tiere is alſo belonging to the ſaid pariſh, one incloſure in the land 
ſhip of Raiſbeck, called Barrough clofe, containing by eſtimation fiſteen acres, 5 
the yeurly rent of fix pounds ,, adjoining to the river Lune on the ſouth, . 
the ground cf Thomas Fothergill n te weſt, to the common on the ny}, 
and to the grounds of Leonard Scaife on the eaſt : The fence en the gas 
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made by the pariſh z, en the weſt by the pariſh and Thomas Fothergill, c 
Part; on the north, by the pariſh ; and on the eaſt by the pariſh and Leon 
Scaife, each a part. ——— Alſo the ſum of twenty pounds, in the Sand. 
of Thomas Winter of Wood-end, given by John Dalſton, ue, of \corn. 
bank. Alſo, the ſum of three pounds ancient poor ſtock, in the Hands of tt; 
adminiſtrators of the late George Overend of Raiſbeck. A!ſo the ſum «f 
ten pounds, now in the hands of the vicar, given by Daniel Wilfon, hui, 
of Dalham Tower. Alſo the ſum of five pounds, in the hands rf Mr Ed. 
ward Branthwaite of Carlingill, given by bim towards a fund for the por 
flock. Alſo the ſum of five pounds in the hands of Thomas Hodgſon » 
Tebay-gill Edge, given by Mr Robert Harriſon of Low Seailes, deceaſed, 
far the ſame purpoſe. The intereſt of which money, and the rent «of which 
tncloſure, are applied by the churchwardens and overſeers of the pocr, by the 
direction of the I'welve, to the relief of the poor, and deſraying other pariſi 
charges. IWhich ſaid Twelve men are choſen yearly in eaſter week at a weſtr; 
meeting by a majority of votes, to be ſidesmen and a ſeleft vtſtry fer the year 
enſuing, 

There are alſo three ſchools in the ſaid pariſh. One at Orton, lately dul 
&y the inhabitants, and endowed by Agnes Holme of Orton, wider, with a 
parcel of land lying in Orton Feld, containing by eſtimation cue acre, of tht 
prejent yearly rent of ten ſhillings; adjoining to the grounds of Chriltophtr 
Var ker on the ſcuth, weſt, and eaſt, and to a land belonging to the vicarige 
sf Burgh on the nerth : Endowed alſo by Robert Wilſon of Long $!ecdale, 
veomen, with the ſum of five pounds, now in the hands of Thomas Green 4 
Lingdale, ———— Another ſchocl at Tebay ; founded by Robert Adamſon 
vf Biacket Bottom in Grayrigg, gentleman, in the year 1672, and endeuwed 
6% him with the eſtates called Otmondie Biggin and Blacket Bottom 7 Gray: 
digg, now of the yearly rent of ſixteen pounds. — Another ſcout ai 
Greenholme, founded by George Gibſon of Greenholme, gentleman, in te year 
1742, and endowed by bim with four hundred pounds original bank jtck; 
3e yearly produce of avout twenty two pounds. 


* 


{n leſtimony of the truth of the before mentioned particulars, and of er) 
of them; we, the miniſter, churchwardens, and principal inhabitants, Lace 
fet our hands the ſaid tenth day of November, in the year of cur fora ae 
#6u/and ſeven hundred and forty nine. 


Ri. Burn, vicar. 


Tolepid 
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Joſeph Powley 

John Bowneſs 

Edmund Dent 

Stephen Matthews Churchwardens, 
George Wilſon | 

Will: Rowlandſon J 


John Unthank ? 
John Nelſon 
John Bownels 

Robert Bowneſs 


John Wilſon Eleven of the Twelve, 
Jonathan Whitehead ? one of them being 
Edward Branthwaite dead, 


Thomas Brown 
John Wilſon 
William Atkinſon 
John Farrer J 


Note, In 2 Dugd. Monaſt. 424. There is a copy of a charter of king 
Edward the ſecond, confirming (amongſt others) a grant which had been 
made to god and ſaint Mary and the houſe of Conyngeſbeved and the con- 
freres there, by Gamellus de Penigton, of the churches of Penigton and 
Molcaſtre with their chapels and other appurtenances, and of the church 
of Wytebec, and of the church of Skeroverton [fo denominated from the 
[lancic ſkier, a ſcar, or rock, (which word is {till in ufe in the county ot 
Lancaſter ;) the town of Orton being ſituate under the mountain which 
{till beareth the name of Orton-Scar.] 

Note, Cenynges-beved is the ſame as king*s-head; from the Saxon cynmg, 
or coning, which fignifieth King; and heafod, head.] 
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Tithes. 


(J®'=tions, offerings, preſtations, penſions, and other church cues not 
_ Properly tithes, are treated of under their reſpective titles. 


J. Origin of tithes in England. 
II. Of the ſeveral kinds of tithes, with their nature 

and properiies. nd ina 
III. Of what things tithes hall be paid; and therein 
of exemptions and dilc! 4174s from tithes. 
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prædial, mixt, 
and perſonal. 


Tithes. 


IV. Of modus's, or exemptions from payment 9 
tithes in kind; and therein of cuſtom and pre. 
ſcription. 


V. Of the ſeveral particulars tithable. 


VI. Of the ſetting out, and the manner of taking 
and carrying away of tithes, : 


VII. Tithes how to be recovered. 
VIII. Tithes in London. 


I. Origin of tithes in England. 


What was paid to the church for ſeveral of the firſt ages after Chril, 
was all brought to them by way of offerings; and theſe were made either 
at the altar, or at the collections, or elſe occaſionally. Prideaux on tithes, 
139. | 

Afterwards, about the year 794, Offa king of Mercia (the moſt potent 
of all the Saxon kings of his time in this iſland) made a law, whereby 
he gave unto the church the tithes of all his kingdom; which, the hiſto- 
rians tell us, was done to expiate for. the death of Ethelbert king of the 
Eaſt Angles, whom in the year preceding he had cauſed baſely to be 
murdered. id. 165. 

But that tithes were before paid in England by way of offerings, ac- 
cording to the ancient uſage and decrees of the church, appears from the 
canons of Egbert archbiſhop of York about the year 750; and from an 
epiſtle of Boniface archbiſhop of Mentz, which he wrote to Cuthbert arch- 
biſhop of Canterbury about the ſame time; and from the ſeventcentl 
canon of the general council held for the whole kingdom at Chalchuth, 
in the year 787. But this law of Offa was that, which firſt gave ths 
church a civil right in them in this land by way of property and inher- 
tance, and enabled the clergy to gather and recover them as their legal 
due, by the coercion of the civil power. id. 167. 

Yet this eſtabliſhment of Offa reached no further than to the kingdom 
of Mercia, over which Offa reigned ; until Ethelwulph, about ſixty years 
after, enlarged it for the whole realm of England. id. 167. 


II. Of the ſeveral kinds of tithes, with their nature 


and properties. 


1. Tithes, with regard to their ſeveral kinds or natures, are divide 
into predial, mixt, and perſonal : 


Pradial 
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Predial tithes are ſuch as ariſe merely and immediately from the 
round; as grain of all ſorts, hay, wood, truits, herbs : for a piece of 
W |.:d or ground being called in latin prædium (whether it be arable, mea- 
Jo, or paſture), the fruit or produce thereof is called preedial, and con- 
ſequently the tithe payable for ſuch annual produce is called a prædial 
tithe. Wall. c. 49. | 
Mixt tithes are thoſe which ariſe not immediately from the ground, but 
from things immediately nouriſhed by the ground, as by means of goods 
depaſtured thereupon, or otherwile nouriſhed with the fruits thereof; as 
colts, calves, lambs, chickens, milk, cheeſe, eggs. Watſ. c. 49. 
Perſonal tiches are ſuch profits as do ariſe by the honeſt labour and in- 
duſtty of man, employing himſelf in ſome perſonal work, artifice, or 
negotiation; being the tenth part of the clear gain, after charges de- 
ducted. Walſ. c. 49. 72 2 : 
2. Tithes, with regard to value, are divided into great and {mall : Diviſion of 
Great tithes ; as corn, hay, and wood. Degge, part 2. c. 1. tithes into 
Small tithes z as the prædial tithes of other kinds, together with thoſe a _ 
which are called mixt, and perſonal. G.,. 663. my Re. 
But it is ſaid, that this diviſion may be altered, (1) By cuſtom ; which 
will make wood a ſmall tithe, under the general words minute decimæ, 
in the endowment of the vicar. (2, By quantity; which will turn a 
{mall tithe into great, if the pariſh is generally town with 1, (3) By 
change of place; which makes the fame dungs, as hops in gardens ſmall 
tithes, in fields great tithes. But this ſeems o be contradicted in the caſe 
of Wharton and Lifle, E. 5 M. where the tithe of flax, tho' fown in great 
helds, was adjudged to the vicar as a {mall tithe, Holt chief juſtice (who 
was of another opinion) being abſent. 4 Med. 184. Gib/. 663. 
And Dr Watfon is of opinion, that the quanuty of land within any 
pariſh fowed with any thing, cannot make the tithe of another nature; 
and that what is called ſmall tithes ſeemeth to be in reſpect of the thing 
it iclf, and not from the ſmall quantity of land ſowed therewith, where- 
by the tithes thereof are but ſmall, and of little value; for if that we:e to 
be the rule to determine what ſhall be ſaid to be {mall tithes, chen coin 
and hay in fore places might be accounted {mall ti hes. HA . 39. 
And according to this latter opinion the law is now {culled name- 
ly, that the tithes are to be denominated great or {mail tithes, accord- 
ing to the nature and quality thereof, and not according to the quantity. 
3. It is faid by lord Coke and many others, that beiore the council of Tithes re- 
Lateran in the year 1180, a man might have given his uthes to what ſtrained to the 
church or monaſtery he pleaſed. proper pariſh, 
But this Dr Prideaux doth utterly deny, for two reaſons; 1. Becauſe 
of the ablurdity of the thing; for all the laws wich had been made 
or tithes would have ſigaified nothing, if no, one had been certainly in- 
reſted in a right to them; for in ſuch caſe, no one could claim them, 
and in caſe of non-payment no one could make proceſs in law ror them; 
and conſequently no one having a ſpecial right to demand them, it 
mult have followed in practice, that what was thus paid to every ſpi- 
"al perſon, would in fact and reality be paid to none at all. 2. 2 
LAULE 
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diſtinct from the rectory, that if one who hath them do purchaſe the 
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cauſe before the ſaid council there were in this land many appropriations 
whereby the tithes of whole pariſhes were aſſigned to convents or other 
ſpiritual corporations; all which would have ſignified nothing, if the pa. 
riſhioners had been at liberty to pay their tithes to what ſpiritual perton 
they ſhould think fit. Prid. 202. 

But be that as it will, it is certain that now tithes of common right do 
belong to that church, within the precincts of whoſe pariſh they ariſe. 

4. Yet notwithſtanding, one u may preſcribe to have tithes within 
the pariſh of another; and this is what is called a portion of tithes. 
Gibſ. 663. 

One reaſon of which might be, the lord of a manor's having his eſtate 
extending into what is now apportioned into diſtinct pariſhes; for there 
were tithes before the preſent diſtribution of pariſhes took place. 

But whatever original theſe portions might have, they are in law {© 


rectory, the portion is not extinct, but remaineth grantable. But as t9 
the cognizance thereof, the caſe being between parton and parſon, and 
concerning a {ſpiritual matter; that belongs, like the cognizance of other 
tithes, to the eccleſiaſtical court. Gi. 603. 

5. Tithes extraparochial, or within the compaſs of no certain pariſh, 
belong to the crown. By the canon law, they were to be diſpoſed of at 
the diſcretion of the biſhop; but by the law of England, all extraparo- 
chial tithes, as in ſeveral foreſts, do belong to the king, and may be 
granted to whom he will. And accordingly they have been actually ad- 
zudged to him, not only by ſeveral reſolutions of law; but alio in parti 
ment, in the caſe of the prior and biſhop of Carliſle, in the 18th of Ed. 
ward the firſt, concerning tithes in Inglewood foreſt, to wit, that the 
King in his foreſt aforeſaid may build towns, aſſart lands (or make them 
fit for tillage), and confer thoſe churches, with the tithes thereof, at his 
pleaſure, upon whomſoever he pleaſeth; becauſe that the ſame foreit 15 
not within the limits of any pariſh. 1 Koll's Mr. 657, 2 Inſt. 647. 


III. Of what things tithes ſhall be paid ; and thercin of 
exemptions and diſcharges from tithes. 


1. Of common right tithes are to be paid for ſuch things only a5 © 
yield a yearly increaſe by the act of god. Wat. c. 46. 1 Koll's br. 641. 

Yet this rule admits of ſome exceptions; as for inſtance, tithe le 
of ſaffron, tho' gathered but once in three years: and concerning Gba 
cædua, there is an entry in the regiſter, that conſultations ſhall be granted 
thereof, notwithſtanding that it is not renewed every year. Ci. 6069. 
2. Generally, of things increaſing yearly, tithes ſhall be paid erh 
once in the year. Gi. 669. n 

But this rule alſo is not univerſally true. And it is evidently ag 
the rule of the canon law; which requireth, that if ſeeds be ſown up" 
the ſame ground, and renew oftner than once in the year, the tithes 


thereof ſhall be paid ſo often as they do renew. And this ſcemeth 1 
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to be the law; as in the caſe of clover, for inſtance, which reneweth 
oftner than once in the year, tithes thereof ſhall be paid as often as it 
doth renew. ; 

Of common right, no tithes are to be paid of quarries of ſtone or Things of the 
late, for that they are parcel of the freehold, and the parſon hath tithes ſubllaice of 
of the graſs or corn which grew upon the ſurface of the land in which the the earth. 
quarry is; ſo alſo, not for coal, turf, flags, tin, lead, brick, tile, earthen 

ots, lime, marle, chalk, and ſuch like; becauſe they are not the increaſe, 

but of the ſubſtance of the earth. And the like hath been reſolved of 

houſes (conſidered ſeparately from the foil) as having no annual increaſe. 

But by particular cuſtom, tithes of any of theſe may be payable. 2 J. 

651. | 
5 By the common law of England, there is no tithe due for things Thug ters 
that are feræ naturz; and therefore it hath been reſolved, that no tithe natu . 
ſhall be paid for fiſh taken out of the ſea, or out of a river, unleſs by 

cuſtem, as in Wales, Ireland, Yarmouth, and other places : neither, for 

the ſame reaſon, is any tithe due of deer, conies, or the like, But if the 

tithe thereof be due by cuſtom, it muſt be paid. Degge p. 2. c. 8. 

2 Int. 651. 1 Y 

5. By the ſtatute of the 2 & 3 Ed. 6. c. 13. A ſuch barren, heath, Barren late 
e waſte ground, other than ſuch as be diſcharged from the payment of tithes 

by aft of parliament, which before this time have lain barren, and paid no 

tithes by reaſon of the ſame barrenneſs, and now be or hereafter ſhall be im- 

troved and converted into arable ground or meadow, ſhall after the end and 

term of ſeven years next after ſuch improvement fully ended and determined, 

poy tithe for the corn and hay growing upon the ſame. 1. 5. 

Provided, that if any ſuch barren, waſte, or heath ground hath before this 

time been charged with the payment of any tithes, and the ſame be hereaſter 

improved or converted into arable ground or meadow ; the owner thereof ſhall, 

during the ſeven years next after the ſaid improvement, pey ſuch kind of tithe 

as was paid for the ſame before the ſaid improvement. 1. 6. 


Barren] Altho' it doth yield ſome fruit, and do pay tithes for wool 
and lamb or the like, yet if it be barren land as to agriculture or tillage, 
which this clauſe meant to advance, it is within this act. 2 Inf. 655. 
But yet if the ground be not apt for tillage, yet it 1t be not of 1ts 
own nature barren, it is not within this act. As if a wood be ſtubbed 
and grubbed, and made fit for the plough, and employed thereunto; 
yet it ſhall pay tithes preſently : for wood ground 1s fertile, and not barren. 
2 Inſt. 656. Bunb. 159. | 

In the caſe of Stockwell and T erry, July 14, 1748, it was held by lord 
Hardwicke, that ſuch land only is within this claute, as above the ne- 
ceVary expence of incloſing and clearing, requires alſo expence in ma- 
Huring, before it can be made proper tor agriculture; and he decreed 
tithe to be paid, on its being proved, that the land bore better corn than 


the arable land in the pariſh, without any extraordinary expence of 
Manure, 
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In a prohibition between SHaringten and Fleetwood, H. 38 Elz. fer 
tithes in Orwell in the county of Lancaſter, it was reſolved, that if mar 
meadow, or other land, for not cleanſing of the trenches or ſewers, or by 
ſudden accident, or inundation of waters, be ſurrounded; or by ill hut. 
bandry or unprofitable negligence any land become overrun with buſhes, 
turſe, whins, and briers; yet are not they or any of them faid to be 
barren land within this ſtatute, becavſe of their own nature they are fruit. 
ful; and the parſon ſhall not by this act be barred of his tithes, by the 
in huſbandry or negligence of the owner or poſſeſſor. 2 Tuft. 656. 


Shall after the end and term of ſeven years next after ſuch improvement 
Fully ended and determined pay tithe]. Note, here are no expreſs words of 
diicharge of the tithes during the ſeven years; but by reaſonable con— 
ſtruction it doth impliedly amount to a diſcharge during the ſeven years : 
nd the ſeven years are to be accounted next after the improvement. 
2 Inſt. 656. 

The trial whether lands are barren or not within the ſtatute, muſt be in 
the temporal, and not in the ſpiritual court. And therefore in a ſuit for 
tithes in the ſpiritual court, if the defendant plead that it is barren land, 
and that plea be refuted, or iſſue taken upon it, there a prohibition 
all be granted. But a prohibition ſhall not be granted upon a ſug: 
geſtion only that it is barren land, before it be pleaded in the ſpiritual 
court. Degge p. 2, c. 19. 1 Keb. 253. 

6. As lands which are in no pariſh, pay tithes to the king; ſo lands 
lying within the precincts of a. foreſt (tho? alſo in a pariſh) it they be in 
the hands of the king, do pay no tithes. And this privilege extends to 
the king's leflee, but not to his feoffee. But if the foreſt be diſafforeſted, 
and be within any parith ; then they ought to pay tithes in the hands of 
the king's lefſee. Bob. 163, 177. Gig.. 680. 

It hath been queſtioned, where a park hath paid a modus, and is diſ- 
parked, whether the modus ſhall continue, or be diſcharged and tithes 
paid in kind; and all the books are clear, that if the modus was à certain 
conſideration in money for all the tithes of ſuch a park, ſuch modus ſhal! 
hold, notwithſtanding it be diſparked; but if the modus was, for the 
deer and herbage of ſuch a park, the modus is gone, upon diſparking. 
Gibſ. 684. Watf. c. 47. 

In like manner, if the modus hath been to pay a buck and a doe for 
all the tithes of ſuch a park, and the park is difparked, the modus ſhall 
continue, and the owner may give a buck and a doe out of another park; 
but if it was, to pay the ſhoulder of every deer, or expreſsly a buck 0! 
a doe out of the ſame park, the modus is gone. G14. 684. Wat). c. 47. 

But where the modus' was, part in money, and part in veniſon out 0! 
the park (namely, two ſhillings and the ſhoulder of every deer); the 
court was divided, two being of opinion that the two ſhillings continued, 
and that the ſpiritual court ſhould aſſign an equitable recompence for the 
ſhoulders, according to the number that had been uſually paid; and tlie 
other two, that the money and veniſon making one intire modus, the on 


being gone, the whole was diſflolved. Gi. 684. Watf. c. 47. 
7. Glebe 


5 
Z 
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nor being in the hands of the vicar, ſhall they pay tithe to the parſon : 
and this 15 according to the known maxim of the canon law, that the 
church ſhall not pay tithes to the church. Bur if the vicar be ſpecially 
endowed of the ſmall tithes of the glebe lands of the parſonage; then he 
ſhall have them, tho' they are in the hands of the appropriator. G, 
661. Deg. P. 2. c. 2. 

If a parſon leaſe his glebe lands, and do not alſo grant the tithes thereof , 
the tenant ſhall pay the tithes thereof to the parion. Deg. P. 2. c. 2. 
1 RolPs Abr. 655. 

And if a parſon lets his rectory, reſerving the glebe lands; he ſhal 
pay the tithes thereof to his leſſee. Gi. 661. 

If a parſon ſow his glebe, and dieth betore ſeverance, and afterward: 
his ſucceſſor is inducted, and his executor or vendee {evereth the corn; 
the ſucceſſor ſhall have the tithe thereof: for altho' the executor repreſent 
the perſon of the teſtator, yet he cannot repreſent him as parſon, inaſ. 
much as another is inducted. 1 RolPs Abr. 655. 

Otherwiſe, if the parſon dieth after ſeverance from the ground, and 
before the corn is carried off; in this caſe, the ſucceſſor ſhall have no 
tithe: becauſe, tho it was not ſet out, yet a right to it was veſted in 
the deceaſed parſon by the ſeverance from the ground. The fame is true 
in caſe of deprivation, or reſignation, after glebe ſown : the ſucceſſor 


ſhall have the tithe, if the corn was not ſevered at the dime of his coming 
in; otherwiſe if ſevered. Gb/. 662. | 


* 
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7. Glebe lands in the hands of the parſon ſhall not pay tithe wo the Glebe land. 
vicar, tho? endowed generally of the tithes of all lands within the pariſh ; 


8. All abbots and priors, and other chief monks originally paid tithes Abbey land. 


as well as other men, until pope Paſchal the ſecond exempted generally 
all the religious from paying tithes of lands in their own hands. And 
this continued as a general diſcharge, till the time of king Henry the 
ſccond, when pope Hadrian the fourth reſtrained this exemption to the 
three religious orders only of Ciſtercians, Templars, and Hoſpitalers; 
unto which pope Innocent the third added a fourth, to wit, the Præ- 
monſtratenſes. And this made up the four orders, which are commonly 


_ called the privileged orders ; for that they claimed a privilege to be dit- 


charged of tithes by the pope's eſtabliſhment. 

Then came the general council of Lateran in the year 1215, and 
further reſtrained the ſaid exemption from tithes of lands in their own oc- 
cupation, to thoſe lands which they were in poſſeſſion of before that 


council, 


But the Ciſtercians, as it appeareth, in proceſs of time did procure 
Is to exempt alſo their lands which were letten to farm: For the re- 
ſtraining of which practice, the ſtatute of the 2 77. 4. c. 4. was made; 
V which it was enacted, that as well they of the ſaid order, as all other 
religious and ſeculars, which ſhould put the ſaid bulls in execution, or 
em thenceforth ſhould purchaſe other ſuch bulls, or by colour thercof 
ole take advantage in any manner, ſhould incur a præmunire. 
So that this ſtature reſtrained them from purchaſing any ſuch exemp- 
WS for the future and as to the reſt, left their privileges as they were 


C cc-2 before 


Tithes. 
before the ſaid ſtatute, that is to ſay, under a limitation to ſuch lands ont. 
as they had before the Lateran council aforeſaid; and it is certain the, 
obtained many lands after that council, which therefore were in no wiſe 
exempted : And alſo the ſaid ſtatute left them, as it found them, ſubics 
to the payment of divers compoſitions for tithes of their demeſn lands 
made with particular rectors; who, conteſting their privileges even under 
that head, brought them to compound, Which two reſtraints were alfy 
followed by a third, at the time of the diſſolution; when, as many of 
them as did not fall under the ſtatute of the 31 H. 8. c. 13. loſt their 
exemptions, there being no ſaving clauſe in the acts of their diſſolution or 
ſurrender to preſerve or to revive them. 

But as to thoſe which were diſſolved by the 31 H. 8. c. 13. it is en. 
acted as followeth; viz. Where divers abbots, priors, and other eccleſiaſtical 
governors of the monaſteries, abbathies, priories, nunneries, colleges, hoſpital: 
houſes of friers, and other religious and eccleſiaſtical bouſes and places iſ- 
felved by this act, have had divers parſonages appropriated, tithes, penſims, 
and portions, and alſo were acquitted and diſcharged of the payment of tithe 
for their monaſleries or other religious and eccleſiaſtical houſes and places os 
aforeſaid, manors, meſſuages, lands, tenements and hereditaments , it is enofted, 
that as well the king our ſovereign lord, his heirs and ſucceſſors, as all other 
perſons, their beirs and aſſigns, who ſhall have any of the ſaid monaſteries, 
abbathies, priories, nunneries, colleges, hoſpitals, houſes of friers, or «hi 
ecclefiaſtical houſes or places, ſites, circuits, precinfts of the ſame or ay 
them, or any manors, meſſuages, parſcnages appropriate, tithes, penjions, 
portions, or other bereditaments, which belonged to any ſuch religions boiſe, 
ſhall hald and enjoy as well the ſaid parſonages appropriate, tithes, penſion, 
and portions of the ſaid monaſteries, abbathies, priories, nunneries, Colleges, 
boſpitals, houſes of friers, and other religious and ecclefiaſtical houſes and 
places, fites, circuits, precinfts, manors, meaſes, lands, tenements, and other 
hereditaments, according 10 their eſtates and titles, diſcharged and acquitted 
of payment of tithes, as freely and in as large and ample manner, as the jd 
late abbots priors and other ecclefiaſtical gavernors held and enjcyed (. 
ſame. ſ. 21. | | 

By reaſon of which diſcharge from tithes of lands which were given '0 
the king by this act, and which were diſcharged in the hands of the ret! 
gious, it hath been more ſtrictly inquired, what were the houſes diſſolve 
by this act, than by any other of the acts of diſſolution z which will bet! 
appear by the following catalogue: | | 


Catalogue of monaſteries of the yearly value of 2001 or upwards 
diſſolved by the ſtatute of the 31 H. 8. and by that means capable © 


being diſcharged of tithes : In which are the following abbreviations 


Ab. Abbey; Pr. Priory; C. Auſt. Canons of St Auſtin; BJ. ho 


Black monks; Wh. C. White Canons; Ben. Benedictines; Gilv. 85 
bertines; Prem. Præmonſtratenſes; Carth. Carthuſians; Mon. Mont! 
Clun. Cluniacks ; Ciſt. Ciſtercians; T. in the time of; ab. avout 
year. 3 

R Eerkſhitt 
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Berkſhire, | 

Monafteries, Order, Founded, Value, 
„ 
Ain —— Ben. — I. Hen. 1. 1938 14 
en Ab — C. Auſt — 13 Ed. z. 285 O e 
Abington Ab. — Ben. 720. 1876 10 9 

Bedfordſhire. 
Newnham Pr. — C. Ault. — T. Hen. 1. 293 15 11 
Elmeſton Ab. — Ben. — T. W. Cong. 284 12 11 
Wardon ab. — Ciſt. — 1130. 389 16 6 
Chickiand Pr. —— Wh. C. Gilb. T. W. Rufus. C12 2. 2 
Dunitable Ab. — C. Auſt. — T. Hen. 1. 944 27-2 
Wooburn Aab. — Ciſt. E.- John. 391 18 2 
Buckinghamſhire. 

Aſhrugg Coll. — C. Auſt. — T. Edw. 1. 416 16 4 
Notely Ab. —— C. Ault. — 1112.—— 437 6 8 

Miſſenden Ab. — Ben. 1293. 261 14 

Cambridgeſhire. 
Thorney Ab. — — Ben. 972. — 411 12 11 
Barewel Pr. — — C. Auſt. — 1092. —— 2356 11 10 
Cheſhire. 

St Werburge Ab. — Ben. 1099. :“ñů 1003 5 11 
Combermeer Ab. — Ciſt. — 1134. 225 9 7 
Cornwall. 

Bodmin Pr. — — C. Auſt. — 936. 270 0 11 
Launceſton Ab, — C. Auſt. — T. W. Cong. 354 © 11 
St Germans Ab. — C. Auſt. — T. Echelſtan. 243 8 

| Cumberland. 

Carliſle fr.. C. Auſt. — T. W. Rufus. 418 2 4 
Holme Coltrom Ab. Ciſt. 11335. 427 19 3 
Derbyfhire, 

Darley Ab. — C. Auſt. — T. Hen. 2, 258 14 5 

ü | Devonſhire. 

Ford Ab. — —— Ct; 1133. 374 10 6 
Newham Ab. no. Cit. o— ab. 1246. —: 2277.8 
Dinkeſwel Ab. — Ciſt.— 1201. 294 18 6 
Fiertland Ab. C. Auſt.ä . Hen. 2. 306 3 2 
Torre Ab. — Prem. L. Riel. 396 91 
Buckiaſt Ab. — Ci. TT. Hen. 2. 466 11 2 
Plimpton Ab. — Ci, — TP. Edw. 1. 24117 9 
„ oo Ben. ——: 961. 902 5 7 

xon Pr. — Chun. . 302 12 9 

Dorſetſhire. 5 

Abbotſbury = — Ben. ab. 1016. 390 19 2 
Middleton ab. — Ben, T. Ethelſtan. 339 13 11 


Tarrent 


al 


381 


382 
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Tarrent Ab. 
Shafton Ab. 
Cerne Ab. 
Sherburn Ab. 


St Cuthbert Ab, 
Tinmouth Pr. 


Berking Ab. 


[; lit 


Stratford Langthorn Ab. 


Waltham Ab. 
Walden Ab. 

St Oſwith Ab. 
Colcheſter Ab. 


Briſtol Ab. 
Hayles Ab. 
Winchcomb Ab. 
Tewkeſbury Ab. 
Cirenceſter Ab. 
Kingſwood Ab. 
(louceſter Ab. 
Lanthony Pr. 


1 


St Swithin's Winton Ab. 


Hyde Ab. 


Wherwell Ab. 
Romſey Mon. 
Twinham Pr. 
Belloloco Ab. 
Southwick Pr. 
Tichheld Ab. 


St Albans Ab. 


St Neots Ab. 
Ramſey Ab. 


St Auſtins Cant. 
Ledis Pr. 


_ Feverſham Ab. 
Boxley Ab. 


Roften Ab. 


1 


Order. Founded. 
Ciſt. — By Hen. z. 
Ben. — 941. 

Ben. — I. Edgar. 
Ben. — ab. 370. 

Durham. 

Ben. ab. 842. 
Ben. — 
Eſſex. 

Ben. 680. 

Ciſt. — 11335. 

C. Auſt. — ab. 1060, 
Ben. — 1126. 

C. Auſt. — 1120. 

C. Auſt. — T. Hen. 1. 

Glouceſterſhire. 

C. Auſt. — T. Hen. 1. 
Ciſt. 1246. 

Ben. — 787. 

Ben. — 715. 
a I Hen. 1. 
Ciſt. 1139. 

Ben. 680. 

C. Auſt. — 1136. 

Hampſhire 

Ben. 634. 

Ben. By Alfred. 
Ben. By Edgar. 
Ben. 907. 

C. Auſt, — Before 1042. 
Ciſt. 1024. 

C. Auſt. — T. Hen. 1. 
Prem. — T. Hen. 3. 

Hertfordſhire. 

Ben, 755. 

Huntingdonſhire, 

Ben. ab. T. Hen. 1. 
Ben, 969. 

Kent. 

Ben. 605. 

C. Auſt. — 1119. 
Clun. — 1147. 

Ciſt. 1144. 
Ben. 600. 


Tithes. 
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Monaſterles. Order. Founded. Value. 
| | 28 
Malling Ab. — Ben, — By Edmund, 218 4 
Denford Ab, —— C. Auſt, _—_— 380 © 
Lancaſhire. 
Whalley Ab —— Cit. dn 
. : Leiceſterſhire. 
Leiceſter Ab. — C. Auſt, — 1143. —_— > 
Croxden Ab. — "Prem... — ab, R. 1. 385 © 
Launda Ab. — C. Aut. T. W. Rufus. 399 3 
Lincolnſhire, 
Lincoln St Cath. Pr. Gilb. — T. Hen. 2. $03 & 
Kirkſteed Ab. — Ciſt. — 1139, ——— 286 2 
Revelley Ab. — Ciſt. — 1142, —GP— 287 2 
Thornton Ab. — C. Auſt, — 1139. — — 594 17 
Barney Ab. —— Ben. — 712. — — 366 6 
Croyland Ab. — Ben. — 716. 1803 15 
Spalding Ab. — Ben. — 1032. 761 8 
Sempringham Ab. Gild. — 1148, — — 317 4 
Epworth Mon. — Carth. — 1386, — 237 15 
London and Middleſex. 
St John Jeruſalem Pr. — 1100. — 2385 12 
St Barth. Smithfield. C. Auſt, — 1102, — 653 15 
St Mary Biſhopſg. Pr. - 11879, — — 478 6 
Clerkenwel Pr. — Ben. — T. Stephen. 262 19 
London Minors. — Ben. — T. Edw. 1. — 318 8 
Weſtminſter Aab. — Ben. — T. Edgar. 3471 © 
Sion Ab. — C. Auſt, — By Hen. 5. 1731 8 
London, a houſe of. Carth. — T. Ed. 3. — 642 o 
St Clare witht. Aldg. Mon. 1292. — — 418 8 
vt Mary charter houſe. Carth. — 1379, ——— 736 2 
John Holiwell. Bl. M. — 1318. — — 347 1 
> Mary Eaſt Smithf. Ab. Ciſt. — 1360, — — 602 11 
Norfolk. 
Thetford Ab. —  Clun. — 1103. 212 14 
Wymundham Ab. — Ben. — 1139. — — 211 16 
Hulmo Ab. — Ben. — By Canute. 583 17 
Weſtderham Ab. — Prem. — FT. Hen. 2. — 228 o 
Wallingham Ab. — C. Auſt. — ab. T. Stephen. 391 11 
Caltle-acre Ab. — Chun. — 1090. 06 11 
Weft. acre Ab. —— Chin. — T. W. Rufus. 260 13 
| _ Northamptonſhire... 
oC bay ere 
t 5 St Peter Ab. Ben. 522 "ne we King 1721 14 
y pewel Ab. — Ciſt. — 1143. — — 286 11 
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St Andrews Pr. — 
Sulby ab.kꝛæ 


Lenton Pr. — 
Thurgarton Pr. —— 
Welbeck Ab. — — 
Warſop Pr. 


Bella Valla Pr. 
Newſteed Pr. — — 


The two laſt are under value in Dugdale, but thus by S 


Tithes. 


Tinmouth, a cell to St Albans, a nunnery. 


Godſtow Ab. 

Eyneſham Ab. — 
Olney Ab. — — 
Thame Ab. — — 


Oxford Pr. 
Dorcheſter Ab. 


Haghmond .Ab. — 
Lilleſhull Ab. — — 


Wigmore Ab. — 
Wenlock Pr. — — 
Salop Ab. — — 
Hales Owen Ab. — 


Glaſſenbury Ab. 
Brewton Ab. 
Henton Pr. 
Witham Pr. 
Taunton Pr. 


Bath Ab. — — 


Keyneſham Ab. 
Michelney Ab. 
Buckland Pr. 


Dela Cres Ab. 
Burton upon Trent. 
Croxden Ab. 


Order, Founded. Value. 
| 
Clun. — 1067. — — 262 - 
Prem. — T. Stephen. 238 8 
Nottinghamſhire. 
Clun. —— T. Hen. 1. — 329 3 
C. Auſt, — T. Hen. 1. — 239 
C. Auſt. — T. Stephen, 249 6 
uf Auſt, 8 1 239 10 
Carth. — ab. 16 Ed. z. 227 8 
C. Auſt. . Edw. 3. 219 18 
peed. 
Northumberland. 
-:- 61-2 
Oxfordſhire. 
Ben. — — T. Stephen. 274 3 
Ben. — — By Ethelred. 441 12 
C. Auſt. — T. Hen. 1, — 6:4 10 
Ciſt. — — T. Hen. 1. — 256 1; 
— — Bef. Conq. _ 224 4 
C. Auſt, — 633. — — 219 12 
Shropſhire. 
C. Auſt. — 1100. 259 13 
C. Auſt. — By Elfleda, king 2293 
| of Mercia, 
C. Auſt, — 1172. 207 2 
Clun. — 118, or before. 401 0 
E. Auſt: 1081. 015 4 
Prem. © — I. John. — 337 15 
Somerletſhire. 
Ben. About 200. 
C. Auſt, — ab. T. Conq. 
Carth. — T. Hen. 3. — 
Carth. — By Hen. 2. — 
C. Auſt. I. Hen. 1. 
Ben. — T. Hen. 3. — 
C. Auſt. — T. Hen. 1. — 
Ben. — 740. | 
Ciſt. T. Edw. 1. — 
Staffordſhire. 
Ciſt. „ 
Ben. T. Eadred. 


Ciſt. — 


Monaſteries. 


gt Edmunſbury Ab. 
Butley Ab. — y 
Sibeton Ab. 
Ixworth Pr. — = 


Merton Pr. 
Shene Pr. 
Chertſey Ab. 
Newark Pr. 
St Mary Overs Ab. 
Bermundſey Ab. 


Lewes Ab. 
Roberts-bridge Ab. 
Battaile Ab. 


Combe Ab. —— — 
Kenelworth Ab. 
Meryval Ab. 

Nuneaton Mon. 


Malmſbury Ab. 
Bradenſtock Pr. 
Edington Pr. 

Ambreſbury Ab. 
Wilton Ab. 


Fairly, a cell to Lewes. 
Laycock Ab. 


Malverne Ab. 
Eveſham Ab. 
Perſhore Ab. 
Hales Owen Ab. 
Bordeſley Ab. 


St Mary's, York, Ab. 
© Selby Ab. 
Rirkſtal Ab. 
De Rupe Ab. 
Monks Burton Ab. 
Noſtel Ab. 
Pomfrait Ab. . — 
Giſbourn Ab. 
Vo L. II. 


— 
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Suffolk. 

Order. Founded. 
Ben. — 1020. — 
C. Auſt, — 1171. 

Ciſt. — 1150. 

C. Auſt, — T. W. Conq. 
Surrey. 
C. Auſt. — 1414. 
Carth. — 14144. —— 
Ben. —— 666.— 
C. Auſt, — 1106, —— 
C. Auſt. — 1106. 
Suſſex. 
Clun. — T. W. Ruf. 
Ciſt. — T. Hen. 2, — 
Bl. WM. — 1066. — 
Warwickſhire. 

Ciſt. — T. Steph. — 
C. Auſt. — T. Hen. 1. 
Ciſt. — 1148. — 
Ben. — T. Hen. 2, — 

Wiltſhire. 

Ben. — ab. 670. 

C. Auſt, — T. W. Cong. 

C. Auſt... — 1332. 

Ben. — 1177. 

Ben. — T. Ethelwolf. 

Clun. — 1123. 

C. Auſt. — 1232, — 
Worceſterſhire. 

Ben. — 1083. —(—:' 

Ben. — T. Offa. 
Ciſt. — 

Prem. — T. John. — 
Ciſt. 1133.f᷑kk— 
Yorkſhire. 
Ben. = 1088, w—— 
Ben. —— FT. W. Cong. 
Ciſt. — 1147. — — 
Ciſt. — 1147. 
Clun. — ab. 1186, — 
C. Auſt, — T. Hen. 1. — 
Clun. — T. W. Cong. 
C. Auſt. — T. Steph, — 
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Monaſteries. Order. Founded. Value. 

| K-14 
Whitby Ab. Ben. T. W. Cond. 437 29 
Montegratiæ Ab. — Carth, ab. 1396. — 323 2 10 
Newburge Pr. C. Auſt. 1145. 307 8 3 
Belland Ab. — — Cit 1134. 238 9 4 
Kirkham Ab. — C. Auſt, T. Hen. 1. — 269 5 9 
Melſa Ab. it. 1136, ——— 299 6 ; 
Brilington. + C. Auſt. T. Hen. 1. — 545-6 11 
Walton Ab. — Gilb. T. Stephen. 360 16 10 


Bolton in Craven. Pr. 1 T. Hen 1. 212 


ene 


Rival Ab. — Ciſt. 1132. 258 19 ; 
Jerval Ab. — Cit. T. Stephen. 234 18 3 
Furnes Ab. Ciſt. 1127. — 805 16 5 
De Fontibus. — Cilt. 1132, — — 998 6 8 
Warter Pr. — C. Avſt. T. Hen. 1. — 221 3 10 
Richal. — — — — 331 14 6 
Old Maulton Ab. — T. Stephen, 257 7 9 
St Michael near Hull. Carth. 1377. 231 % 3 
In Wales. 

Valle de Sancta Cruce in 
Denbeighſhire. Ciſt, — T. Edw. 1. — 214 3 5 

Strata Florida in Cardi- 
ganſhire. Ciſt. or Clun. T. W. Cong. 1226 6 


At the time of the diſſolution, the religious were diſcharged from pay- 
ment of tithes three ſeveral ways; either by the pope's bulls, or by their 
order as aforeſaid, or by compoſition : which diſcharges would have wa- 
niſhed and expired with the ſpiritual bodies whereunto they were annexed, 
if they had not been continued by the ſpecial clauſe abovementioned (25 
it happened to thoſe which were diſſolved by the other ſtatutes of diſſo- 
lution, for want of ſuch clauſe). And by the ſaid clauſe alſo is created a 


new diſcharge, which was not before at the common law, that is, uy 


of the poſſeſſion of the parſonage and land tithable in the ſame hand; fo 
if the monaſtery, at the time of the diſſolution, was ſeiſed of the lands anc 


rectory, and had paid no tithes within the memory of man for the lands; 


thoſe lands ſhall now be exempted from payment of tithe, by a ſuppoſed 
perpetual unity of poſſeſſion ; becauſe the ſame perſons that had the 
lands, having alſo the parſonage, they could not pay tithes to themſeclves. 


God. 383. Bob. 241, 248. 


But tho? by ſuch union the perſons fo poſſeſſed were diſcharged from 
the payment of tithes, yet the lands were not abſolutely diſcharged of t. 
tithes ; for upon any difunion that might happen, the payment ot tithes 
again revived : ſo that the union only ſuſpended the payment, but was 1 
abſolute diſcharge of the tithes themſelves. And therefore ſuch union!“ 
not to be pleaded as a diſcharge from tithes, but only as a diſcharg® from 
the payment of tithes. Bob. 248. And 
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And ſuch union muſt appear to have had theſe four qualities: Firſt, it 
mult have been t; that 1s, claimed by right, and guuc and lawtul title; 
and not by diſſeiſin, or other tortious, unjuſt, or unlawiul act: for ſuch 
an union would not have been a good diſcharge within the ſtatute. Se- 
condly, it muſt have been equal; that is, there muſt have been a fee 
ſimple both in the lands and in the tithes; as well of the lands upon 
which the tithes are, as of the parſonage or rectory: for if theſe religious 
perlons had held but by leaſe, that had not been ſuch a unity as the ſta- 
tute intended. Thirdly, it muſt have been free; that is, free from the 
payment of any tithes in any manner : for if the abbots, or their tarmers, 
or their tenants at will or for years, had paid any manner of tithes before 
the diſſolution; it may be alledged as a ſufficient bar to avoid the unity 
pleaded in diſcharge of tithes. Fourthly, it muſt have been perpetuai, 
time out of mind, that ſuch religious houſes were endowed, and fuch re- 
ligious perſons muſt have had in their hands both the rectory and the 
lands united, perperually, and without interruption, before the memory 
of man, or (as it ſeems according to the rule of the common law) before 
the firſt year of king Richard the firſt, diſcharged of tithes : for if by 
any records, or ancient deeds, or other legal evidence, 1t can be made to 
appear, that either the lands or the reftory came to the abby fince the 
faid firſt year of king Richard the firſt, ſuch union cannot be ſaid to be 
perpetual. Bob. 250. 

And moreover, the lands of ſuch houſes diſſolved as aforeſaid, ſhall 
be free from the payment of tithes only fo far, as they were free in the 
aands of the churchmen, namely, whilſt they are in the hands and manu- 
rance of the owners thereof; and therefore it is neceſſary for the party 
who would have the advantage of this privilege, expreſsly to ſhew and 
aver, that the lands are in his hands and manurance : for to ſay that he 
is ſeiſed of the lands is not ſufficient ; for he may be ſeiſed thereof, and 
yet another manure them. Comyns 498. Fox and Bardwell, E. 8 G. 2. 
Mood b. 2. c. 2. 

It hath been held alſo, that a tenant in tail, who hath an eſtate of inhe- 
ritance, ſhall be diſcharged in virtue of the clauſe aforeſaid, fo long as he 
occupies the ſame himſelf ; but that unity of poſſeſſion doth not diſcharge 
a copyholder (tho? a prior in that caſe was ſeiſed in fee of the manor of 
which it was parcel, and was alſo impropriator); much leis a tenant for 
fe or years. Gibſ, 673. [For in ſuch caſe, the poſſeſſion is in the copy- 
nolder or other tenant, and not in the landlord or leſſor; and confequently 
s not a unity of poſſeſſion. ] 

Hut it is otherwiſe with regard to the king; whoſe farmers ſhall be 
vilcharged of ſuch tithes, as the ſpiritual perſons were, becauſe the king 
cannot cultivate the lands himſelf. And fo long as the king hath the 
freehold, his farmers ſhall have ſuch privilege : but if after having leaſed 
them, he ſhall ſell the ſame, or ſhall grant over the reverſion ; then the 
armers ſhall pay tithes. And it hath been ſaid, that this privilege ex- 
tends no further than to the king's tenants at will; not to tenants for life 
or years, Gibſ. 673. Bob. 282, 3. 
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Upon the whole: Not all lands that belonged to the religious houſes in 
general are diſcharged from tithes; but only ſuch lands are capable of 
diſcharge, as belonged to the houſes which were diſſolved by the ſtatute 
of the 31 H. 8. And not all thoſe lands which belonged to the religious 
houſes diſſolved by that ſtatute are diſcharged from tithes ; bur only 
juch of them as were diſcharged at the time of their diſſolution. but 
what ſhall be ſufficient evidence of ſuch diſcharge, and of the manner of 
ſuch diſcharge, that is, whether by order, bull, compoſition, or unity of 
poſſeſſion, at this diſtance of time, ſeemeth difficult to determine with 
preciſion ; as ſtrictneſs of proc? may be more or leſs requiſite, according 
to the particular circumſtances of the caſe. 

Ancient de- 9. M. 14 C. 2. Compoſt's caſe. It was held, that the king is not by 
* virtue of his prerogative diſcharged of tithes for ancient demeſnes of the 
crown, but that as perſona mixta he is capable of a diſcharge de non deci- 
mando by preſcription, as well as a biſhop. But if the king alien any 
of the lands for which he is ſo diſcharged of tithes, his patentee ſhall pay 
tithes; and not only ſo, but the preſcription is deſtroyed for ever, altho' 
the ſame lands ſhould afterwards come into the king's hands again, by 
eſcheat, or otherwiſe. Hardr. 315. 
Common ap- 10. In the caſe of Lambert and Cumming, M. 1723; On a bill for tithes 
Purtenant. in the pariſh of Warton in the county of Lancaſter, it was decreed, that 
| an exemption of an eſtate from tithes ſhall extend to a common appurte- 
, nant to ſuch eſtate. Bunb. 138. 
| | But in the caſe of a modus, or cuſtomary payment in lieu of tithes, 
it ſeemeth, that where commons are divided, incloſed, and improved, 
the modus can only extend to ſuch tithes as the common yielded befor 
| its improvement and dividing into ſeveralties; as of the agiſtment of cat- 
1 tle, wool and lamb, or ſuch like; and not to the tithes of corn, hay, 0! 
other tithes accruing de novo after the improvement. 

But where there is a modus in lieu of al! the tithes of ſuch an eſtate, 
| it ſeemeth that ſuch modus ſhall cover the common appurtenant to ſuch 
| eſtate when divided into ſeveralties and incloſed : As in the caſe of Sack. 
| | well and Terry, July 14. 1748; It was held by lord Hardwicke, where 
a modus of 131 was paid for Grange farm, to which there was common 
appurtenant, a parcel of which common was allotted to the faid farm 
j under an act of parliament for incloſing the ſaid common, that the modus 
extended to ſuch new incloſed land. 


C © e 


IV. Of modus's, or exemptions from payment of tithes 
in kind; and therein of cuſtom and preſcription. 


. Difference be- 1. The difference between cuſtom and preſcription is this: Cam 3 
(i tween cuſtom that which gives right to a province, county, hundred, city, 0r 2 
2 preſcrip- and is common to all within the reſpective limits; in pleading of whic : 
N it is alledged, that in ſuch a county, or the like, there is and time out 
memory hach been ſuch a cuſtom uſed and approved therein. * . 


„ a, _ on 
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Preſcription is that which gives a right to ſome particular houſe, farm, 


or other thing; in pleading of which it is »!!edged, that all they whoſe 


* ate he hath in ſuch land, have time out of mind paid fo much yearly, 


or the like, in full Satisfaction of all tithes ariſing on thoſe lands. 
Gibſ. 074- | 
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>. Cuſtom and preſcription are either de non decimando, or de modo De non deci- 


decimandl : 
De non decimando is, to be free from the payment of tithes, without 


any recompence for the lame. Concerning which, che general rule is, 
that no layman can preſcribe in non decimando; that is, to be diſcharged 
abſolutely of the payment of tithes, and to pay nothing in heu thereof, 
unleſs he begin his preſcription in a religious or eccleſiaſtical perſon, and 
derive a title to it by act of parliament. But all ſpiritual and religious 
perſons, as biſhops, deans, prebends, parſons, vicars (as heretofore ab- 
bots and priors), may preſcribe generally in non decimando, tor they are 
more favoured than lay perſons; for this is ſtill in a ſpiritual perſon, and 
ſo nothing is taken from the church: for ſuch ſpiritual perſon was capable 
of a grant of tithes at the common law in pernancy. And hence it is 
that the parſon or vicar of one pariſh, that hath part of his glebe lying 
in another pariſh, may preſcribe in non decimando for it; that is, (as hath 
been ſaid) to be free from the payment of any manner of tithe for the 
lame. 1 Koll's Abr. 653. 

But this general rule, that none but ſpiritual perſons or corporations 
may preſcribe in non decimande, is to be underſtood with ſeveral excep- 
tions; as, firſt, that the king, as being mixta perſona, may preſcribe de 
non decimando; by the ſame reaſon that, as ſuch, he is capable of tithes. 
Giof. 674. | 

Secondly, that the leſſee, tenant at will, and copyholder of a fpiritual 
perſon, tho' a layman, ſhall in this reſpe& enjoy the exemption of 
the leſſor, who is ſuppoſed to reap the benefit of it, in reſerving fo much 
the [ones rents by reaſon of ſuch exemption. 1 Nells Abr. 653. Deg. 
P. 2. t. 16. 

Thirdly, that a county, or part of a county, may well plead a cuſtom 
de non decimando, in reſpect of this or that particular tithe; as hath been 
pleaded and allowed in the caſe of tithe milk of ewes, and of tithe of 
underwood in the wild of Kent and in forty pariſhes in the wild of Suſ- 
ex. But a ſingle pariſh may not preſcribe de non decimando for particu- 
lar tithes z nor may any larger diſtrict plead a cuſtom abſolutely, to have 
Uicir lands freed from the payment of al! tithes, without any thing in 
leu. And left this allowance of a cuſtom de non decimando to laymen, 
1% any cale, ſhould ſeem to break in upon the general rule, the dii- 
unction which hath been laid down is this; that in things tithable by 
cultom only, and not de jure, a county or hundred may preſcribe in non 
decimando generally, for in that caſe they are diſcharged, without a 
cuſtom to the contrary; ſo that it is but to inſiſt upon the old right, 
againſt which the cuſtom hath not prevailed : but for things which are 
tthable de jure, a county or hundred cannot preſcribe in non dect- 
mando, no more than a particular perſon; for it would be abſurd to 
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| ſay, 


mando, 
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lay, that a hunckred ſhall preſcribe in non decimando, where the particy. 
lar perſons of witch it conſiſts cannot fo preſcribe. 2 Salt. 655. J 
Raym. 187. Gibſ. 674. thy 
It was long a queſtion undetermined, whether a lay impropriator, x 
well as a clergyman, be intitled to recover the tithes without Proving 
payment; or, whether a non decimando may be pleaded again't » ly; 
impropriator: But in the cate of Beuſon and Olive, T. 1730, in the ey. 
chequer; Pengelly chief baron delivered it as his opinion, that a lay im. 
propriator is under no neceſſity of proving payment of tithes unto him, 
Bunb. 274. 
So in the caſe of lady Charlton againſt Sir Blundel Charlton, in the fame 
court; lord chief baron Reynolds declared it as his opinion, that ther 
can be no preſcription in non decimando againſt a lay rector, any more 
than againſt a ſpiritual rector, and that they are equally intituled t 
tithes of common right; and that it is ſufficient for a lay rector to fe. 
forth in a bill that he is ſeiſed of the impropriate rectory; and if ke 
maketh out his title to that, it will be ſufficient, without putting him 
to the proof of having received tithes. And to this opinion baron 
Comyns ſeemed to aſſent; but he made a diſtinction between one who 
jets up a title to the rectory, and one who intitles himſelf only to th 
tiches or any ſpecies of tithes within a pariſh ; for in this laſt cate, th 
plaintiiF ſhall be held to ſtrict proof, not only of his title, but allo of 
the perception of all the tithes he ſets up a title to: and, in this preſent 
caſe, the plaintiff having ſet forth a title in Sir Francis Charlton (under 
whom ſhe claimed) to all the tithes in the pariſh of Luctord (except luc! 
imall tithes as the vicar uſually received) and not to the rectory ; and the 
detendant denying the plaintiff's title to the herbage, and the plaintif 
not being able to prove any herbage tithe ever paid, tho? ſhe attempted to 
prove an unity of poſſeſſion for above ſeventy years, yet the bill was 
diſmiſſed. Bunb. 325. 
And finally, in the caſe of the corporation of Bury againſt Evans, T 
1739, this point {cemeth at laſt to have been ſettled ; wherein it was de- 
termined, that there can be no preſcription in non decimando, ve! 
againſt a lay impropriator; and that the preſumption which ariſeth tram 
a conſtant non-payment will not be ſufficient, unleſs the defendant cal 
thew, either that the lands were parcel of one of the greater abbies d:fſol- 
ved by the 31 77. 8. or that ſome of the impropriators had releaſed the 
tithes. Comyns 643. Bunb. 245, | 
But if a vicar ſue for tithes, and the pariſhioner being a layman © 
nies that the ſaid tithes are due to him; in ſuch caſe, unlets the vicar hal 
prove that the tithes, in queſtion are due to him by endowment ar p"* 
ſcription, he ſhall fail in his ſuit: and the reaſon is, becauſe all tithes de 
jure or in preſumption of law belong to the rector; an therefore the Yew 
iball receive only thoſe tithes which he enjoyeth by cuſtom or preſcriptiom, 
or by the endowment. 1 Ovght. 264. 
De modo ce» 3. Modus decimandi, is thus deſcribed by lord Coke : Modus det 
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t 2 * . . ps 753 he 
Cimandi, mandi is, when lands tenements or hereditaments have been given hs 
parton and his ſucceſſors, or an annual certain ſum or other pront, 4 77 5 
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eme out of mind, to the parſon and his ſucceſſors, in full ſatisfaction and 
diſcharge of all tho tithes in kind of ſuch a place. And this may be 
pfleaded by the lord of a manor, tor the tithes ot his manor z on account 
of lands of the gift of One who was lord ot the manor, and held by the 
© parſon and his ſucceſſors time out ot mind: And by a pariſh or hamlet, 

for this or that fort of tithe, by reaſon of lands enjoyed by the partons 
© time out of mind within ſuch pariſh or hamlet : And, laſtly, by any pri- 
vate perſon, for his own lands or part thereot, in conſideration of a certain 
ſum of money or other recompence. C 674. Deg. P. 2. c. 16. 

4, But to make any of theſe a good cuſtom or preicription, it mult Mrodus mutt 
have the ſeveral qualifications following: As, hirſt, Every modus mult be have a rea- 
ſuppoſed to have had a reaſonable commencement; and in every preſcrip- ſonable com. 
ton de modo decimandi, it is to be intended the rate tithe was the full EY _ 
value of the tithe, at the time of the original compoſition; for it cannot 0 
be preſumed, that the biſhop, patron, and ordinary would make a com- 
polition to the prejudice of the church; and if the modus do not now 
reach the value, it is to be intended, that cither the tithes are improved. 
or elſe that money is now. become of leis value, which makes the preſent 
inequality. Deg. P. 2. c. 16. 

By compoſition real is meant, where the preſent incumbent of any 
church, together with his patron and ordinary, do agree by deed unde; 
their hands and ſeals, or by fine in the king's court, that ſuch lands ſhail 
be freed and diſcharged of the payment oi all manner of tithes for ever, 
paying ſome annual payment, or doing ſome other thing, to the caſe pro 
fit or advantage of the parſon or vicar to whom the tithes did belong. 

And theſe real compoſitions have ever been held and allowed here in Eng- 
land, to be a good diſcharge of the payment of tithes. And from theſe 
real compoſitions it is intended, that all preicriptions de modo decimandi 
firſt took their riſe and beginning; tho? it is to be doubted, that moſt of 
them at this day have grown from the negligence and carcleſsneſs of the 
clergy themſelves. Deg. P. 2. c. 20. 

But now, ſince the ſtatute of the 1 EI. (in the caſe of archbiſhops and 
biſnops), and the ſtatute of the 13 El. (in the caſe of all other eccleſiaſti- 
cal corporations, ſole and aggregate), it is agreed on all hands, chat no 
real compoſitions, any more than alienations, can be made; fince ail 
Stants are thereby expreſsly reſtrained, and made void, lich are not 
According to the tenor of thoſe ſtatutes. And the only modus's that can 
gon now, muſt be from the inadvertency of the clergy, acquieſcing in 
the lelf ſame agreements from one ſucceſſor to another. Ci, 675, 676. 

Where a real compoſition hath been made; if the lands diſcharge 
inereby be transferred or granted to another, the feoffee or grantee ſhall 
ave the benefit of it. Cilſ. 675. 

Tov: it is not now neceſſary to ſhew, that the modus had at firſt a rea. 
nadie Commencement ; for theſe modus's having been from time ln. 
Fs al, none can know but that there were ſuch circumſtances in thote 
OE - times, as might have made {ſuch a compoſition reaſonable, thy 
mY ö nt they may not be diſcoverable. It is enough co ſatisfy us at this 
Scar diſtance of time, that the parſon patron and ordinary, before tha 
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reſtrictive ſtatutes, might bind the revenues of the parſon; and that yj 
theſe modus's muſt have had their commencement from an inſtrumem 
ſigned by the parſon patron and ordinary; but there can be no colour u 
ſay, that becauſe ſuch inſtrument in ſo great a length of time hath been 
luſt, therefore the modus ſhall be loſt alſo. Indeed ſo far the Jaw hath 
gone in favour of the church, as that if the inſtrument which the parſon 
patron and ordinary had given to a layman, owner of ſuch a farm, 9 
diſcharge the farm of all tithes (tho' this would be good while the inft1. 
ment could be ſhewn) ſhould be once loſt; this being a privilege in non 
decimando, the privilege would be loſt by the loſs of the deed. » Þ 
Will. 573. x 

5. The modus muſt be ſomething for the benefit and intereſt of the 
parſon: and therefore, the finding ſtraw for the body of the church, the 
ſinding a rope for a bell, the paying five ſhillings to the pariſh clerk, the 
paying a quit rent to the lord of the manor, when theſe have been uroc 
as diſcharges from tithes in kind, the modus's have been held not to be 
good. Deg. p. 2. c. 16. 

But it is a good modus to be diſcharged, for that he hath uſed time 
out of mind to employ the profits for the reparation of the chancel; {or 
the parſon hath a benefit by this. 1 RolPs Ar. 650. 

6. The modus muſt not be, one tithe paid in conſideration ef another; 
as, it muſt not be to pay tithes of other kinds, to be diſcharged of tithes 
for dry cattle; it muſt not be ſo much for every cow and calf, for the 
tithe of herbage. Deg. p. 2. c. 16. 

H. 1729. Fox and others, againſt Ayde and others. A bill was brovgit 
in chancery, to eſtabliſh a modus, in favour of the inhabitants of the pa 
rich of Sturton in Nottinghamſhire. The modus was, in conlideration 
that after the graſs was cut, the pariſhioner at his own coſts and charges 
did make the tithe graſs into hay, by ſtrowing the graſs on the ground 
(which is called tedding of it), and afterwards gathering it into weck and 
windrows ; therefore the perſons that inhabited within this pariſh (which 
pariſh appeared to be the greateſt part thereof meadow land) were to pa! 
no tithes for the herbage of dry and unprofitable cattle. But tho it wi 


proved in the cauſe, that the pariſhioners time out of mind had paid 1 


tithe of this herbage, yet there was no evidence that this excuſe for 10! 
paying tithes of herbage was in conſideration of the pariſhioners makin! 
the tithe graſs into hay. On the other hand it was proved, that 10- 
reigners living out of the pariſh made the tithe graſs into hay as well ® 
the inhabitants, and yet paid tithe herbage. And it was proved by tie 
plaintiffs, that the graſs was tedded and ſpread, and not divided 1 
heaps or cocks, until the ſame was made into hay. By King lord chan- 
cellor: 1. This may be a good cuſtom or modus, to excuſe the oc 
of the ſame land wherein the pariſhioner made the graſs into hay, 1. 
paying tithes for the after herbage; but it can be no good modus, to © 
cule the herbage tithe of other land: for at that rate, a man might 3” 
and make into hay only a ſmall parcel of ground, containing a quart! d 


Half an acre of land, and by this means be excuſed from the tithe 55 
bage of a hundred head of cattle, 2. It ſeems to be a material obie 110 


agal 
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againſt this cuſtom, that foreigners living out of the pariſh, tho? they 
have no privilege of being tithe free as to their herbage, yet have made 
the tithe graſs into hay; which looks as if it was the uſage of that pariſh, 
for the pariſhioners to make their graſs into hay of courſe. 3. It ſeems 
material what ſome of the witneſſes have proved, that in this pariſh the 
pariſhioners when they cut down the grals, did not divide it into ten 
parts, until ſuch time as they had made it into hay: for of conſequence, 
the parſon could not have any opportunity of making his tithe graſs into 
hay Eimſelf. And the bill was ordered to be diſmiſſed with coſts; but 
without prejudice as to any litigation that may be made touching the lame 
at law. 2 P. Vill. 520. 

-. It muſt alto be ſomething in its kind different from the thing that is Muſt be diffe- 
due; and therefore a load ot hay in lieu of tithe hay, or certain ſheaves rent in kind 
of corn for all tithes of corn, is not a good preſcription : but it hath been ee ching 
fd, that this holds only in caſe the things are de jure titheable, and not 3 
by cuſtom only. Deg. P. 2. c. 2. | 

AT. 3 An. In the exchequer: Archliſbop of York againſt the duke cf 
Newcaſtle. The preſcription was, to pay ten fleeces of wool and two 
lambs in lieu of all tithes. And Price and Bury barons were of opinion 
that this was an ill modus ; becaule it is one ſpecies of tithe for another ; 
and there 1s great incertainty, for one fleece may be twice as big, and 
three times the value of another. But Ward chief baron and Smith ba- 
ron were of the contrary opinion; for that a modus is nothing but a real 
compoſition, for or in lieu of tithes; or an annual profit certain and per- 
manent : and they held, that the payment of any one chatte] tor tithe 
was or might be a good modus, as well as money; for why might not 
the parſon originally agree to take ten fleeces for his tithe as well as a 
penny? They admitted that payment of tithe of one ſpecies, or payment 
of a modus for one ſpecies of tithe, could not be a diſcharge as to ano- 
ther ſpecies : but they held, that this was not a payment of tithe, nor a 
payment for a ſpecies of tithe ; becauſe it was to be paid at all events, 
whether there be ſheep or no; and they denied the caſe of 1 Roll's Abr. 

651. and held it no more uncertain than to pay a modus of ten cheeles, 
wich may differ vaſtly both in nature, quantity, and value; and it tends 
to the diſquiet of the country, to break in upon cuſtoms and uſages, 


and it ought not to be done but on plain and manifeſt reaion, 


2 Falk. 656. 

7. 9 G. Maſon, rector of Luggerſhall in Bucks, v. Holton. The de- 
fendant inſiſted, that a ſmall meadow had been always enjoyed by the 
rector, in lieu of the tithe hay of another very large one. It appeared, 
that the firſt bore, one year with another, about four loads of hay, the 
other about 150. The court ſaid, it could never be ſuppoſed, that any 


men in their wits would agrce, to take four loads inſtead of 15. And the 


modus was ſet aſide as unreaſonable 

8. Every modus muſt be certain; and if it is uncertain, no length of Muſt be cer- 
ume will make it good. Thus a preſcription to pay a penny, or there- tain, 
abouts, for every acre of arable land, is void for the uncertainty. 2 P. 


Will. 692. 


Vor. IL E e e Thus 
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Thus in the caſe of B/acket and Finney, T. 1725: On a bill to eſtabliq, 
a modus, payable on or about the twenty fifth day of April yearly, i: 
was objected to the uncertainty of the time of payment: And the court 
allowed the objection ; but gave the plaintiff liberty to amend, upon pay. 
ing the coſts of the day. Bunb. 198. | 

So allo, a modus to pay four ſhillings for every day's ploughing of 
wheat, and two ſhillings for every day's ploughing of barley, hath been 
adjudged to be ill; it being uncertain how much every day's ploughing 
was. 2 P. Will, 462. 2 Salk. 657. 

So in the caſe of Bean, vicar of Lydd in Kent, T. 12 An. The defen- 
cant inſiſted on a cuſtom to pay 18 in the pound according to the rent, 
when their land was let to the full value, or at rack rent; when it was 
not let, or let and a fine taken, then according to the value. After 4 
full debate on both fides, it was decreed to be a void modus. This de 
cree was cited 1 Geo. in the caſe of Shapter vicar of St Goram in 
Cornwall v. Mitchel, and allowed of for this reafon, that it expoſes the 
parton to be greatly impoſed on, who cannot know what rent is reſerved, 
nor what fine 15 taken; and as to the value of the land, that is ſtill more 
uncertain. 

M. 11 G. Webber and Taylor. A bill was brought to eſtabliſh a mo- 
dus; which was laid thus: For payment of ſuch a ſum of money, while 
the lands are in the hands of the proprietors ; but if in the hands of 
any other perſon, to pay tithes in kind, or the money, at the election ot 
the parſon. Lord chancellor King faid, that he would never eſtabliſh a 
modus againſt a parſon, without a trial at law, if he deſires it; but this 
modus is clearly ill, for a modus cannot be deſultory. Caſ. Cho 
King. 52. 

But in the caſe of Chapman and Monſon, H. 1729: A modus that every 
occupier of land within the pariſh, living out of the pariſh, ſhall pay a 
penny an acre for all paſture land within the pariſh, but if he lives within 
the pariſh, to pay tithes in kind, was adjudged to be a good modus : 
and this was ſaid to be the leſs unreaſonable, becauſe the tithes are g1ve! 
as a reward for the trouble and care which the parſon takes of the ſouls 
of his pariſhioners, in which caſe the labourer is worthy of his hire ; but 
then, as the parſon is not bound to go out of his pariſh to viſit thoſe wi 
enly occupy land within the pariſh, ſo it is but reaſonable, that they who 
have not the benefit of the parſon's care ſhould anſwer the leſs duty to 
him. 2 P. Will. 565. 3 

7. 1733. Gibb and Gcodman. It was ſaid by Pengelly chief baron, chat 
in an anſwer to a bill for tithes, it is not abſolutely neceſſary to express 
the day of payment of a modus inſiſted on, but this may be ſuppliec 
by evidence, ſo as to be a foundation for the court to direct an ue 5 
law to try the modus; but in a croſs bill to eſtabliſh a modus, a day mu 
be expreſsly alledged, otherwife it will be fatal. Bund. 328. | 

And many modus's have been ſet aſide, in regard that no day of Pe. 
ment was ſet forth by the defendant. As in the cafe of Hieb! = 
(Mey, T. 5 G. Mr Offley had ſued Whitehall in the ſpiritual court for 


tithes. Whitehall moved for a prohibition, and ſuggeſted a modus, * 
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ſet forth no day of payment. For want of which, the court was of opi- 
nion it was naught. 

E. 8 G. Godard rector of Caſtle Eaton in Wilts v. Kable, The defen- 
dant inſiſted upon ſeveral modus's, viz. 3d for a milk cow, 3d for a 
lamb, 3d for a colt, 1d for a garden, and the like: But they were all ſet 
aſide, in regard no time for the payment thereof was aſcertained by the 
defendant. 

J. 8 C. Woodford vicar of Ebeſhame alias Enſom in Surrey, againſt 
Croſſe. Modus, 4d a cow tor milk and calt, 2d for a dry beaft, 3d for 
1 lamb, and ſo on, but no day of payment ſet forth by the defendant : 
Set aſide for the ſame reaſon. 

Penrice vicar of Dodderhill in Worceſterſhire, verſus Dugard. Modus 
41 10s for all ſmall tithes ariſing on an eſtate called Impney : Set aſide, 
becauſe no day of payment was ſct forth by the defendant in his anſwer. 

Pemberton vicar of Belchamp St Paul's in Effex, againſt Sparrow and 
others. Several modus's fer aſide for the ſame reaſon. 

T. 9 G. Corpus Chriſti v. Vincent. Modus, 13d for a young milk cow, 
and 2d for an old milk cow, ſet aſide for the ſame reaſon. 

And the reaſon theſe decrees go upon 1s, that tithes in kind being a 
proviſion made by law for the clergy, which become due at a certain 
determinate time, and which if not then ſet forth are immediately de- 
mandable, ſhall not be taken from them by an uncertain payment which 
becomes due on no determinate day, and which they cannot know when 
to demand or go about to receive if it be withheld. Beſides that ſuch an 
uncertainty lays a foundation for many diſputes; as in the caſe of the 
death of an incumbent, where tithes are paid in kind, all tithes ſevered 
before his death go to his executor, the reſt to his ſucceſſor; but if a 
modus to be paid on no certain day ſhould be allowed, no one could 
determine in that caſe, whether it ſhould go to the executor of the pre 
ceding incumbent, or to the ſucceſſor. 

But it ſeemeth to be now how held, where an annual modus hath been 
paid, and no certain day for the payment thereof is limited ; that the 
lame ſhall be due and payable on the laſt day of the year. 

9. A modus muſt be ancient: And therefore if it is any thing near the Muſt be an” 
preſent value of the tithe, it will be ſuppoſed to be of late commence- cient. 
ment, and for that reaſon will be ſet aſide. As in the cafe of Benſon im- 
propriator of Bromley St Leonard, Middleſex, againſt Watkins and others, 
H. 3 Geo. The following modus's, viz. 5s an acre for tithe of winter 
corn, 4s an acre for ſummer corn, 28 6d an acre for upland meadow, and 
Zs an acre for lowland, were ſet aſide as too big. 

So in the caſe of Lloyd vicar of Epping in Eſſex, againſt Small anc 
others, 4 Geo. The defendants inſiſted on {everal modus's for all ſmal! 
tithes ariſing out of their reſpective farms. But it appearing by their 
anſwer, that their ſmall tithes in kind, in the year demanded by the bill, 
aid not amount to more in that year than the pretended modus's, the 
modus's were ſet aſide. 

T. 2G. Franklin v. Jenkins and others. The bill was brought by the 


Pariſhioners of Farnham in Hampſhire againlt the vicar and tenant of the 
KEEL | umpro- 
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impropriator there under the hoſpital of St Croſs, to eſtabliſh ſeveral ms. 
dus's amongſt other things: Some of which were ſet aſide as too big; 
among the reſt, a pretended modus of 6d for the tithe of a calf, 

So in the caſe of Layfie/d rector of Chiddingford in Surrey, againf 
Enknep : 28 6d. for a tithe lamb was ſome years ago ſet alide as tod bi, 
tor a modus. 5 

And the reaſon theſe decrees go upon is this: That the value of mone: 
being much greater at the time when all modus's are preſumed to have 
begun than it is now, a modus near the value of the tithes at this dar 
muſt have been at that time a great deal more; and it is not to be ſup. 
poſed, that the pariſhioners would at any time give fo much more than 
the value of their tithes. 

10. A Modus muſt be ſomething durable; becauſe the tithe in kind i; 
an inheritance certain, and it is againſt nature that it ſhould be extinguiſhed 
by a recompence not as durable at leaſt, tho' not fo valuable: tor this 
reaſon, four pence to be paid yearly, by two perſons inhabiting two ſuch 
houſes, in conſideration of all tithes, hath been adjudged ill; becauſe the 
houſes may decay, or none live in them. 67,7 675. 

11. Cuſtom or preſcription muſt be conſtant, without Interruption ; 
and perpetual, from the time whereof the memory of man 15 not to the 
contrary : for if there have been frequent interruptions, there can be no 
cuſtom or preſcription obtained. But after a cuſtom or preſcription is once 
duly obtained, a diſturbance for ten or twenty years ſhall not deltroy 1t, 
Deg. P. 2. c. 13. 

12. As every conſideration will not make a good modus; ſo a modus, 
tho* founded upon good conſideration, may be ſeveral ways diſchargec, 
and tithes become due in kind: As, 

(1) Where land is converted to other uſes: ſo, when the preſcription 
is for hay and graſs, ſpecially, in ſo many acres of land; if the land 1s 
converted into a hop garden or tillage, the preſcription is gone. | 

(2) By the alteration or deſtruction of the thing for which the money 
was paid: as where two fulling mills were under the ſame roof, and 
turned into a corn mill; where alſo there was one pair of ſtones in a mill, 
and another pair was added; and where the watercourſe was altered bY 
the owner, and the mill was pulled down and re-edified upon it; in #4 
theſe caſes, it was adjudged that the modus was gone. But where a 11 
was ſeiſed of eight acres of mcadow and one of paſture, for the tie 
whereof he had paid time out of mind five ſhillings and four pence, 
afterwards the owner built a corn mill upon the ſame; it was achurlge 
that he ſhould pay no tithes for the corn mill, becauſe the land was di 
charged by the modus. 2 Iſt. 490. 


(3) By non-payment of the conſideration, or payment of tithes in!, 


and 


for ſo long a time, as to deſtroy the poſſibility of making proct chat cu 


cuſtom or preſcription was: but an interruption for ſome ſhort time 0"); 
will not diſcharge it; eſpecially if made by the leſſee, to the prejui? 6 

the leſſor. Walſ. c. 47. Gibſ. 675. | 5 
12. The rule 1s, that the modus 1s to be ſued for in the eccleſiafics 
court, as well as the very tithe; and if it be allowed between the "rok 
4 | | | | 100 
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vey ſhall proceed there; but if the cuſtom be denied, it muſt be tried 
a . common law; and if it be found for the cuſtom, then a conſulta- 
tion muſt go; otherwiſe the prohibition ſtandeth. The like is affirmed, 
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in caſe a jury upon an iſſue joined in a prohibition upon a modus deci- 
mandi, find a different modus; fince a modus is found, they ſhall not 
have conſultation. 2 Inſt. 490. 5 ; 
The principal reaſons why the courts of common law prohibit the ſpi- 
atual court from trying of modus's, are, that whereas every modus is 
I- than the real value, the rule of the canon law is, that leſs than the 
real value ſhall not be taken, and that a cuſtom to the contrary is void; 
and that the eccleſiaſtical and temporal laws ditter in the times of limita- 
tion, forty years or under making a good cuſtom by the eccleſiaſtical laws, 
whereas by the temporal laws it mult be beyond the time of memory. 
Ci. 691. 
But the ſpiritual courts have commonly allowed and do allow pleas ot 
modus decimandi; and the averment in the prohibition is not that they 
do take cognizance, but that the plea hath been offered and refuſed; 
which ſuppoſeth, that if the plea be admitted, the prohibition ought not 
to go. And accordingly it hath been affirmed by Doderidge and others, 
that the ſpiritual court may as well try the modus, as the right of tithes, 
and that a prohibition 1s not to be granted, till the ſpiritual court either 
refule to admit the plea, or proceed to try it by methods different from 
the rules of the temporal law, as to the time of limitation, or number of 
witgelles, or the like. And where lord Coke contended for the contrary 
doctrine, it was declared by Kelynge and Twiſden, in the caſe of the 
biſkop of Lincoln againſt Smith, that in caſe one libel for a modus deci- 
mandi, if the ſpiritual court allow the plea, they may try it. Gib/. 691. 
But, notwithſtanding, it ſeemeth now to be clearly ſettled, that if a 
modus decimandi be ſued for in the eccleſiaſtical court, a prohibition lies 
to ſtop the trial of it, if the modus be denied; and the reaſon is, not 
upon the account that the ſpiritual court wants juriſdiction, but in regard 
of the notion the temporal law hath of cuſtom, different from the ſpiri- 
tual: And ſeeing that every modus is due by cuſtom, it is the common 
law only that can determine, what time and uſage with us ſhall be ſuffi- 
cient to create ſuch cuſtom, that is, time beyond all memory to the 
contrary, Whereas by the ſpiritual law, ſometimes ten years, ſometimes 
twenty, they will adjudge ſufficient to create a cultom. And prohibitions 
n ſuch caſes are granted, not becauſe the ſpiritual court hath not juriſ- 
diction of the matter, but in reſpect of the trial which is to be by the 
temporal law only; and if upon the trial it be found for the modus, the 
Woccedings ſhall go on in the ſpiritual court; if againſt the modus, the 
prohibition ſhall ſtand. Wat. c. 56. 
But if in the trial of a modus, the defendant permits the ſpiritual court 
do proceed to ſentence, he is then too late to come for a prohibition ; 
becauſe it is only for defect of trial, and not for defect of juriſdiction : 


Put a man is never too late for a prohibition, where it is for defect of 
ſuriſdiction. Bund, 17. 
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V. Of the ſeveral particulars tithable. 


I. Corn and other grain, as beans, peaſe, tares, vetches, 


II. Hay and other like herbs and ſeeds, as clover, rape, wwoad, brim, 
heath, furze. 


LI. Agiſtment or paſturage. 
IV. Mood. 

V. Flax and hemp. 

VI. Madder. 

VII. Hops. 


VIII. Roots and garden herbs and ſeeds; as turnips, par ov, (a+ 
lage, ſaffron, and ſuch like, 


IX. Fruits of trees, as apples, pears, acorns. 
X. Calves, colts, kids, pigs. 

XI. Wool and lamb. 

XII. Milk and cheeſe, 


XTIT. Deer and cones. 
XIV. Foul. 
XV. Bees. 


AVI. Mills, fiſhings, and «ther perſenal tithes, 


I. Corn and other grain, as beans, peaſe, tares, vetches: 


t. C ORN is a prædlal, great tithe; and is tithable according to tit 
cuſtom of the place; and is commonly tithed by the tenth {hocs, 
cock, or ſheaf, where the cuſtom of the place is not otherwiſe. G4. 393: 

Of common right, the owner of the corn ought to cut down and 
prepare the ſame, and to make it up into ſheaves, cocks, or ſhocks ; ad 
if the owner refuſe to do it, the parſon may ſue him for the ſame in the 
ſpiritual court; but then the ſuit ought to be ſpecial, for not ſetting the! 
forth in cocks, and not generally for not ſetting them forth. But havi"s 
made the corn into ſheaves, he is not bound to ſet it up in heaps, unge- 
the cuſtom of the place oblige him thereunto. Watſ. c. 49. 

If a preſcription be, to pay certain ſheaves of corn for all tithes of co 
this is no good preſcription ; for the pariſhioner ought to make it 1e 
ſheaves z and therefore part of his duty in kind, cannot be in ſatisfaction 
of the reſidue. Watſ. c. 49. N 

If the cuſtom of the place be, to meaſure forth to the parſon the tent 
part of the corn whilſt growing upon the land; it ſeemeth that this ma 
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4 ought to have for his tithe of corn, the tenth land of corn, beginning at 
uch land as is next to the church, this cuſtom is good: but when in ſuch 


aaſe the pariſhioners by covin, to defraud the parſon, did not manure and 


bd fuch lands (the corn of which would by the cuſtom be to the parſon) 
| {© ſufficiently as their other lands, and the parſon therefore did ſue in the 
ſpiritual court generally for the tenth ſheaf and ſhock, and a prohibition 
was awarded becauſe it was ſaid that the parſon might have his remedy at 
the common law for the fraud; yet aftewards in the ſame caſe a conſulta 
ion was granted, Wray chief juſtice ſaying, that this cuſtom was againſt 
common reaſon. Watſ. c. 49. 2 P. Will. 569. 

If che cuſtom be, that if the odd ſheaves or ſhocks, under the num- 
ber of ten, ſhall not be tithed, by reaſon that they ſet up the tithes in 
heaps or ſhocks, which of common right the owner of the corn is not 
bound to do; the owner is not bound to divide the ſaid ſheaves or ſhocks, 
and ſet forth the tenth thereof, for that ſuch cuſtom upon ſuch conſidera- 
tion is good. Wat. c. 49. 

2. Tithes are not to be paid (lord Coke ſays) for the herbage of meres Ba'ks ard 
or balks in corn fields; but the fame are freed thereof by the common mers. 
law and cuſtom of the realm. 2 Iuſt. 652. 

3. So, it is ſaid, no tithes ſhall be paid for hay which groweth upon Headlauds. 
headlands, where the horſes and plough turn when the land 1s ploughed, 
if there be alledged a cuſtom not to pay this, and alſo it be averred 
that the headland is only ſufficient to turn the plough. 1 Rol/'s Ar. 

646. 

4. So, if a man pay tithes of corn, it is ſaid, he ſhall not pay any Stubble. 
titnes for the ſtubble which groweth the ſame year upon that land, tho' 
the ſame be cut for thatch or other uſes. 2 1»ft. 652. 1 Roll's Abr. 640. 

[ Nevertheleſs, altho' the law is ſo delivered, in this and other like in- 
ſtances; yet it is certain, the ſtubble, as alſo the aftereatage, and the 
like, are as much a part of the increaſe, as the corn or hay. And 
therefore perhaps theſe general aſſertions may require ſome limitation or 
reſtriction.] 


5. For ordinary rakings of ſtubble, not voluntarily ſcattered, no tithes Raking- 
ſhall be paid : | 

But for rakings voluntarily ſcattered, and upon colluſion, a man hall 
pay tithes. 1 Roll's Abr. 643. 2 Inſt. 652. 

vb. If a man pay tithes of corn, he ſhall not pay any tithes for the Aſter-eatage 
deer paſture of that land for that ſame year, nor for agiſtment in ſuch 
Lo attergraſs, 1 Noll's Abr. 641. | 

hut if, after the crop is taken off, the land ſhall be ſown with turneps 

* ſhall pay tithes of ſuch turneps : for that is a new increaſe. Bund. 3 14. 
Finer. Diſmes. Z. 
.. Fallow ground pays no tithes for thoſe years wherein it lies fallow, Fallow 
© 7 15 the paſture thereof tithable, unleſs it be kept lay beyond the ground. 
| Courſe of huſbandry : for if land lie fallow every two or three years, 
be lame is a charge to the owner and tenant for that time, and an 
antage to the perſon in the bettering of his crop the year following, 
een the ſame is ſowed with corn or grain. And therefore altho' the 
4 2 graſs 
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graſs and feeding of the fallow ground for that year be ſome ſmall profit 
the owner of the ſoil, yet he ſhall not pay tithe for the ſame, ; * 
Ar. 642, 649. | I 

8. A preſcription may be within a pariſh, that by reaſon they have ne 
ſufficient meadow for milch kine and draught cattle, they have ug . 
cut ſome of their tares green, and give them to the aforeſaid ſtock 10 
to be diſcharged of tithes for the ſame: and this is a good cuſtom and 
conſideration, for that the parſon hath an advantage thereby as well as tt. 
pariſhioner, namely, in the tithe milk, and manuring of the other —_ 
land; and the matter is, the want of meadow and paſture; and the {ir 
miſe is as if it had been ſaid, that for want of meadow and paſture, they 
have uſed to eat their meadows with their plow cattle, and for ſo much 3 
they did eat to pay no tithes. Walſ. c. 49. Bunb. 279. 

So if a man, according to the cuſtom of the country, doth ſow his 
land to feed his horſes for tillage, and the uſe hath been to ſuffer the 
horſes to be fed upon the land without any mowing of the grain; the 
parſon ſhall not have any tithes thereof, becauſe it is no more than paſture 
tor his horſes. Watſ. c. 49. 

9. If a man gather green peaſe to ſpend in his houſe, and there ſpend 
them in his family, no tithes ſhall be paid for the ſame ; but if he gather 
them to ſell, or to feed hogs, there tithes ſhall be paid for them. 1 Rell 
Ar. 647. - Dep. p. 2. c. 3. 

It hath been diſputed, whether the tithe of beans and peaſe, gathered 
by the hand, and fold for man's food, is a great or ſmall tithe, As in 
the caſe of Sims, vicar of Eaſtham in Eſſex, againſt Bennet and Jobs, 
occupiers of lands within the ſaid pariſh, and Wilkes and Hitch, impro- 
priators of the rectory of the ſaid pariſh; Dec. 6. 1762. Mr Sins, the 
vicar, brought his bill in chancery in the year 1756, ſetting forth, that 
by the endowment of the vicarage he 1s intitled to the tithes of gardens 
and curtilages, and all forts of tithes, except the tithes of ſheaves and 
hay and mills | preter decimas garbarum et fani et molendinorum ad ventum!: 
that the defendants Bennet and Johnſon, holding ſeveral parcels of land in 
the ſaid pariſh, did in the ſame year cultivate ſeveral pieces of ſuch land 
with beans and peaſe, of ſuch fort as are generally uſed for the food of 
man, which they gathered in the months of June, July, and Augult, by 
the hand in the field, by plucking them from the ſtalk whilſt green, af 
ſent the ſame to market, and ſold them for the food of man according) 
and inſiſting, that by the gathering beans and peaſe by the hand, ſo cul 
tivated as aforeſaid, he the ſaid Sims, as vicar, by virtue of the ſaid ci 
dowment, became intitled to the tithe thereof, and that no tithe ought to 


be paid for the ſame, to the impropriator, nor ought beans and peaſe {0 


cultivated and gathered by the hand, by plucking from the italk whill 
green, to be conſidered as part of the tithes appropriated to the rector. 
To this bill the defendants put in their anſwers. And the defendant 
Bennet ſaid, that in the year 1756, he ſowed thirteen acres or thereabouts 
with peaſe and beans, in the open fields in the faid pariſh, and believed 
that in June, July, and Auguſt in the ſame year, he gathered ten acre 
and a half or thereabouts of the ſame by the hand in the ficld, by puer 
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ing chem from the ſtalk whilſt they were green, and fold them in a cart 
by retail by pecks and ſmaller quantities, in and about the pariſh of 
Eaſtham, and in the ftreets of London, and the remainder of ſuch peate 
and beans were gathered into the barn and threſhed. And the defendunt 
ſohnſon faid, that he ſowed five acres of beans and peaſe in like manner, 
and part thereof he plucked by the hand when green, and {old the tame 
in London ſtreets and at market, and gathered and threſhed the remainder 
in the barn. And both the ſaid defendants ſaid, that all their ground ir 
the ſaid pariſh, ſowed with peaſe and beans in the faid year, was ploughed 
for that purpoſe, and no part thereof was dug with a ſpade except un 
der or near the hedges, where the ſame could not be ploughed, or in 
ſuch places as were too wet to be ploughed; and that the tithe of all 
beans and peaſe, whether gathered green or otherwiſc, having been al 
ways paid to the rector, and eſteemed to belong to him, they had there 
fore compounded with the impropriators for the fame, and hoped they 
ſhould not be compelled to account alſo with the vicar for the ſame 
tithes. The defendants Wilkes and Hitch, in their anſwer, inſiſted on 
their right as 1mpropriators. Witneſſes were examined on both ſides. 
Several of whom depoſed, that ſuch peaſe and beans as are uſed for the 
food of man, had been cultivared in the fields and grounds of the pariſh 
of Eaſtham, only for about thirty years paſt, and were cultivated and ga- 
thered green off the ſtem, as uſually done in a garden (fave only that in 
the field the plough hath been generally uſed and in the garden the 
ipade), and in rows, but in a different manner from thoſe pianted and 
lowed in fields in the common courle of huſbandry for provender and not 
for man's food. And one of the witneſſes, Mr. Wyat, vicar of the pa- 
rin of Weſtham (adjoining to that of Eaſtham), ſaid, that in the year 
1753, he commenced a ſuit in chancery againſt the impropriator and 
others of his ſaid pariſh for ſuch tithes, and that the then lord chancellor 
decreed in his favour, and he hath enjoyed the ſaid tithes ever ſince. 
On hearing, the lord keeper Henley decreed, Nov. 10. 1760. that the 
vicar's bill ſhould be diſmiſſed, without coſts. Upon this, Mr Sims 
appcaled to the houſe of lords, ſetting forth the following reaſons. 1. It 
is admitted by the reſpondents, that if the tithe of beans and peaſe, 
cultivated in a garden-like manner, and gathered by hand whilſt green, 
s a ſmall tithe, the ſame is not included in the exception out of the 
vicar's endowment. Many arguments may be offered to prove it ſuch, 
The quality of all tithes is to be determined at the time of ſeverance, when 
the right accrues. The ſame thing which produces a great tithe in one ſtate 
and mode of culture, produces a ſmall tithe in another, If clover 1s cut 
tor hay, it is conſidered as a great tithe; when ſuffered to grow for ſeed, 
It is conſidered as a ſmall tithe. This is alſo the caſe of tares ; when cut 
green, they are referred to the claſs of ſmall tithes; when matured and 
dried before cut, they are referred to the claſs of great tithes. The tithe 
in queſtion is certainly not a tithe of corn or grain; and it bears two 
marks of a ſmall tithe; the one, that it is in the nature of a garden tithe, 
being diſtinguiſhed out of the deſcription, not by difference of culture, 
but merely by the locality of ſetting beans and peaſe in fields; the other, 
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that it is a new and modern culture. 2. Suppoſing the tithe in queſtion 
to be a great tithe; ſtill the vicar was intended to be endowed with jr 
becauſe it is not included in the exception out of his endowment. Peafs 
and beans plucked by the hand, whulſt green, from the ſtem, however 
cultivated, or wherever planted, can never be tithed under the deſcription 
of decim.e garbvarum. Spelman in his gloſſary interprets garba to be fabi. 
culus either of fruits or wood. Du Freine calls it /picarum mami pins 
And Matthew of Weſtminſter ſaith, frumenti manipulus quem patriæ linzy; 
dicimus ſheaf, gallice vero garbam. But the tithe in queſtion cannot fal 
under the meaning of the word garba, being ſet out and taken by a mea. 
ſure totally different. 3. It doth not ſeem an objection of weight to the ap- 
pellant's demand, that if tithes are paid to the vicar for peaſe and beans 
gathered green, another tithe will be claimed by the rector, when the 
ſtalks ripen and are cut down, by which means a double tithe is ſaid to 
be payable for the ſame thing. This will appear otherwiſe, when the 
matter is conſidered not in the light of paying two tithes for one thing. 
but of dividing the ſame tithe between two different owners, according 
to the grant of appropriation. The vicar will have his tithe of what 1s 
actually gathered green, and the rector of what is left, after it ſhall be 
cut down. 4. It is ſubmitred to be an objection. of as little weight as 
the objection juſt anſwered, namely, that in conſequence of the appel- 
lant's reaſoning, the farmer will have it in his power to determine the pro- 
perty of tithes between rector and vicar, from the manner or place of cul- 
ture, or time of gathering. But this is a contingency, which attends this 
fort of right; the occupier being allowed by law to cultivate lus lands, as 
he and the landlord ſhall think proper; which makes tithes in their own 
nature, a fluctuating and uncertain inheritance. On the other hand, 
the reſpondents hope the decree will be affirmed, for theſe (amongſt 
other) reaſons. 1. Becauſe a vicar cannot claim tithes of any kind but 
by endowment, or by uſage (which is only evidence of an endowment). 
In this cale, there is no evidence of uſage ; and therefore if the vicar 1s 
not intitled to the tithes in queſtion under the endowment, he is not inti- 
tied at all. But, 2. By the endowment, the tithes in queſtion are excep- 
ted out of the grant to the vicar; for the words decimæ garlarum, in the 
exception, have been always conſidered as technical terms, appropriated 
to, and deſcriptive of great. tithes, and to diſtinguiſn them from ſmall 
tithes. And garla in its ſignification comprehends peaſe and beans grow- 
ing in fields, as well as all other ſorts of corn and grain growing in fields. 
So that peaſe and beans are in their own nature a great tithe, and excepted 
out of the vicar's endowment in this caſe, under the name of gabe. 
3. As to the objection, that in the preſent caſe, the peaſe and beans being 


plucked green, and fold for the food of man, they are applied to the 


fame uſe as beans and peaſe growing in gardens, which are a ſmall tithe; 
and that this tithe ought to take its denomination from the uſe the thing 
tithable is applied to, and therefore is a ſmall or vicarial tithe, and not 
within the meaning of decime gerbarum : It is anſwered, that all the caſe 
relative to tithes, taken together, ſerve to prove, that the law denom!- 


nates and adjudges tithes to be great or ſmall, according to the nature 
1 or 
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of the thing, and not from the mode of cultivation, or uſe to which the 
thing is applied. And therefore in this caſe, the application of the peaſe 
and beans in queſtion for the food of man, they not being nor falling un- 
der the denomination of tithes of gardens, technically called decimæ hor- 


rum, ought not to convert the tithes in queſtion into ſmall tithes. 
And, after a full hearing, Dec. 6th and 7th, 1762, the lords affirmed the 
decree. 


II. Hay, and other like herbs and feeds ; as clover, rape, woad, broom, 
heath, furge. 


1. By a conſtitution of archbiſhop Winchelſea, it is ordained, that he Hay. 


tithes of hay whereſoever it groweth, whether in large meadows or ſmall, or 
in the highways, ſpall be demanded and (as is expedient) ſhall be paid to the 
church. 


In the highways] In chiminis : But in a conſtitution of Gray archbiſhop 


of York, from which this conſtitution 1s taken and in a great meaſure 
copied, it is in cheviſis, in the fore-acres, or heads of the ploughed land; 
(altho' the common law, as it hath been ſaid, will not admit of this.) 
Fohnſ. Winch. | 

It hath been refolved, that if a man cut graſs, and before it be made 
into hay, but only put into ſwathes, he carrieth and giveth it to his plough 
cattle for their neceſſary ſuſtenance, not having ſufficient for their ſuſte- 
nance otherwiſe; no tithes ſhall be paid thereof. 1 RolPs Abr. 645. 
Bunb. 279. | 

But in the caſe of Webb and Warner, M. 2 Ja. when the inhabitants 
of divers marſhes and fenny lands, who uſed to gather a rough hay, called 
tenny fodder, for want of ſufficient graſs to ſuſtain their beaſts in winter, 
alledged that they did this for the ſuſtenance of their beaſts and the better 
increaſe of their huſbandry, and ought therefore to be freed from the 
payment of tithes; the court held, that this ſurmiſe was not ſufficient. 
for one may not preſcribe in non decimando; and in that it is alledged 
they beſtow it upon their cattle there, that is not any cauſe of diſcharge ; 
for ſo they may preſcribe for corn ſpent in their family, or for corn given 
tor provender to their cattle ; whereby no tithes ſhould be paid. Cro. Ja. 
47. 

Hay is a prædial, great tithe; and is to be tithed in ſwathes, windrows, 
or cocks, as the cuſtom of the place is. Ged. 412. 

Of common right, it ſeemeth that graſs is tithable when it is put into 
grals cocks, and not before; for that then the tenth may be ſevered from 
the nine parts. alſ. c. 49. | 
In the caſe of Fox and Ade, E. 1729, in the chancery; it was ob- 
ected, that the pariſhioners de jure ought to make their tithe graſs into 
hay, But the lord chancellor King declared the law to be otherwiſe, and 
interrupted the counſel when they began to ſpeak to this, ſaying that al} 
wtich the pariſhioners were bound to do was, to cut down the graſs and 


divide it. into ten parts, after which the parſon was to make it into hay; 
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and that this had been ſo reſolved in a Devonſhire caſe (the caſe of one 
Reynolds.) 2 P. Will. 520, | | 

Yet in the notes upon the ſaid caſe, by the editor, it is obſerved, that 
it is called the tithes of hay, and not of graſs: and ſo is the atore{x;q 
conſtitution. 

But whatever the owner is obliged to do of common right, the cuſton 
of every place is to be obſerved ; and therefore, if the cuſtom be to me. 
ſure out the tenth part of the graſs ſtanding for the tithe thereof, and 
that the parſon ſhall cut and make it, this is good. And in this and al! 
other caſes, when the tithe of the graſs is ſet forth, and the owner is nc: 
bound to make the parſon's tithe into hay ; the parſon de jure may make 
the graſs into hay upon the land on which it grew, altho' the ufoe 
time out of mind hath been to the contrary : And it is needleſs for the 
parſon to alledge a cuſtom for the doing of it. Walſ. c. 49. 

The finding ſtraw for the body of the church, is no diſcharge from 
tithe hay, becauſe it is no advantage to the parfon, who is not charged 
with the repairs of the church. Cre. Eliz. 276. 

But a meadow in the pariſh, of which the parſon and his predeceſtors 
had been ſeiſed time out of mind, was judged a good conſideration for 
the pariſhioners to be diſcharged of tithe hay; for it ſhall be intended, 
that 1t was originally given on that account. 1 RolPs Abr. 649. 

2. Rolle ſays, that of after mowth, that 1s, the ſecond mowth, tithes 
ſhall be paid de jure, without a ſpecial preſcription to be diſcharged by 
payment of the tithes out of the firſt mowth, and then it ſhall be dif- 
charged. 1 Roll's Abr. 640. 

But Sir Simon Degge ſays, that tithes are not to be paid of the after- 
maths of meadows : But if the meadowing be ſo rich that there are two 
crops of hay got in one year, there the parſon ſhall have tithe as well of 
the latter as of the former crop. Deg. p. 2. c. 3. 

But if the occupier of the land can preſcribe, that in conſideration the 
owner doth make the firſt tonſure into good and ſufficient hay, and {ct 
it forth in cocks ſufficiently dried, then he ſhall be diſcharged of the 
tithes of the aftermowth; this is a good preſcription and diſcharge, b. 
reaton of the labour and coſts he beſtowed in making the firſt tonfure 
into hay. Bob. 46, 47. | 

Or if the preſcription be, to be diſcharged of the tithe of the after. 
mowth, only upon conſideration that they have uſed time out of mind 
to cut down the graſs of the firſt mowth, and the ſame to tedd and ſhake 
abroad, and the ſame graſs fo diſperſed and caſt abroad to gather into wears 
and windrows, and put it into ſmall cocks at their own coſts; this is 
tufficient, tho” it be not made into perfect hay. Cre. Ja. 42. 

And in the caſe of Norten and Brigs, T. 9 W. it was ſaid by Trevy 
chic! juſtice, that tithes are not payable for aftermowth de jure; and 
theretore it is but form to lay a cuſtom to be diſcharged of tithes of ae. 
mowrn, in conſideration of making the former mowing, into hay; f0r 
Alles arc payable only of things rene wing once in the year. L. NI. 24% 
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But it is to be obſerved, that this was extrajudicial, being not relative 
* to the matter there in queſtion. And this rule, as hath been intimated 
before, is not univerſally true.) 
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3. If a man pay tithes of hay, it is ſaid, that no tithes ought to be Aſter eatage, 


paid de jure afterwards for the paſture of the ſame land for the ſame 
year 3 for he ſhall not pay tithes twice in a year for the ſame thing : for 
the after paſture is only the relicks of the hay of which he hath paid 
tithes before. 2 Inſt. 652. 1 Roll's Abr. 640. 

Nor for agiſtments in ſuch after graſs. 1 Rolls Ar. 640. Buns. 1, 7. 

But this is to be underſtood, where no more grals is left by the ſcythe 
than & uſual ; for if more graſs than uſual is fraudulently left, the caſe 
is otherwiſe. Bob. 48. 

If an innkeeper pay tithes of hay of certain land, and the reſt of the 
year afterwards putteth into the fame land the horſes of his gueſts which 
come to market there in the ſame town; it is ſaid, no tithes ſhall be paid 
for the herbage of thoſe horſes, for this is only the aſterpaſture of the 
land, whereof he hath before paid tithes. 1 Rol?'s Abr. 6,41. 


4. Dr Watſon ſays, the tithes of clover ges ſhall go to him that Clones. 


hath the tithe hay. Watf. c. 39 


Ard in the caſe of Franklyn and the maſter and brethren of Sr Croſs, 7. 


1721; the vicar being endowed of tithe hay, it was decreed, that he was 
thereby intitled to clover, faint foin, and rye graſs; which are ſpecies of 
hay that is the genus. BÞrmb. 79. 

But the ſeed of clover is in its nature a ſmall tithe. J/atſ. c. 49. 

Thus in the caſe of Wallis againit Pain and Underhill, II. 1738, a 
bill was exhibited in the exchequer by the plaintiff Wallis, who was tenant 
or farmer under the impropriator of the great tithes in the pariſh of 
Prittlewell in Kent, and inſiſted that the Uetendant Pain ſowed a field 
with clover which was cut for hay, and that he let the aftermath grow for 
iced which was cut and threſhed for feed, of which the plaincuF ought 
to have the tithe as a great tithe. The defendant Pain inſiſted, that he 
had paid to the plaintiff for the tithe hay of his clover ; and that the at- 
termath of clover ftood for feed, which was a ſmall tithe, and payable to 
the. vicar. And Mr Underhill, the vicar, inſiſted upon the tithe of clover 
leed as a vicarial or ſmall tithe. By the depoſitions of ſeveral witneſſes 
it appeared, that the difference between clover cut for hay, and that cur 
tor ſeed, is conſiderable ; when made into hay, it is cut while the gratz 
s green, and fit for cattle to eat; when cut for feed, it {tands till the 
| ſtalk is good for little or nothing, and the leed is the only thing of value 
or regarded. It was argued for the plaintiff, that clover ſecd is in the 
nature of it a great tithe, and therefore due to the plointil?; for as tithe 
hay is due to him, the ſeed of that hay muſt of conſequence belong to 
him alſo; that where the parſon is intitled to tithe hay, he will be in— 
titled to the hay made of clover, as well as of other graſs; and if to the 
hay, likewiſe to the ſeed. On the other fide it was inſiſted, that clover 
ſced is in its nature a ſmall tithe ; that the titne of no ſeed was ever 
looked on as a great tithe ; and as to what was ſaid that the ſtalk and 
'*d thould 80 together, it is frequent that the {reed or truit of trees 
* N | | 
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Rape ſeed, 


Lithes. 


goes to the vicar, when the tree goes to the parſon : wood is algen 
reckoned a great tithe, and goes to the rector, unleſs the vicar be ſpecial 


endowed with it; but acorns, as well as the fruits of all other tres. 
* 


were always held as ſmall tithes. Lord chief baron Comyns delivered ge 
reſolution of the court: That by the canon law, as long as the gr 
tinction hath been made between great and ſmall tithes, which is 4; ,,. 
cient as appropriations to the religious houſes, who uſually engrofitg de 
great tithes, but left the ſmall tithes to the curate, all feeds have he; 
reckoned as ſmall tithes. The common law ſeems to follow the cnc; 
law in this point. And all the reſolutions, relating to tithes which pro. 
ceed from things newly introduced into England, have held them to be 
ſmall tithes; as ſaffron, woad, flax, hops, tobacco. As to clover { | 
there doth not appear to have been any expreſs determination jr 


point: But it is a ſeed; and all ſeeds are mentioned as ſmall . 


It is true, that clover graſs made into hay is of the nature of (1); 
graſs made into hay, and conſequently muſt belong to the pzr{on, 6. 
other who is intitled to tithe hay; but it does not follow, When it and; 
for ſeed, and is not made into hay, that the ſeed may not be ſmall tithes, 
Rape ſeed, caraway ſeed, turnip ſeed, muſtard feed are {mall tithes ; but 
if the herb be growing with other graſs and made into hay, it would 
be great tithe, And all the barons agreed in opinion, that the plain- 
tiff's bill ſhould be diſmiſſed. Baron Parker ſeemed to doubt, as i; 
partook of the nature of the ſtalk, from whence it was taken. Conn; 
633. | 
And it hath been decreed, ſince this caſe, that the ſeed of cloyer is 3 
{mall tithe. Bunb. 344. 

A modus may extend to clover, altho' of late only brought into Englaad, 
if the modus be ſuch as covers all tithes of hay. Bunb. 20. 

5. Rape ſeed, is a ſmall tithe. It has not been ſown many years . 
large quantities in this country. And I do not find or know of any ju! 
cial determination concerning this particular ſpecies of tithe, The we- 


thod of cultivation of rape ſeed is this: It is ſown in Auguſt or Scptem. 


ber; and ſuffered to grow till the ſeed is quite ripe; and then it is cu 
down, with the greateſt care, and if poſſible in calm weather, with 
ſickles, leſt any of the ſeed ſhould drop from the pods, and be loft up*! 
the ground. And for the ſame reaſon it is never bound up in ſheaves, c 
made into hattocks : but, as ſoon as may be, it is gathered upon a large 
cloth, brought into the field for the purpoſe ; and upon ſuch cloth 1s 


threſhed and dreſſed; and then the ſeed is removed out of the field in 
ſacks or bags. The ripeneſs of the ſeed when proper for cutting, a 
the ſtnallne ſs of it, renders this method of cultivation abſolutely neceffary; 


for if it was to be bound up in ſheaves, or gathered into heaps, and mn 
removed in carriages or otherwiſe out of the field to be threſhed an 


dreſſed, a great part of the ſeed would be ſhaken and Joſt, which woula 
not only be a damage to the owner, but alſo to the land, for the ſhake! 
ſeed would grow again, and ſpoil the future crop of grain. 


be : ; 3 

It is uſual for the occupier of the land to agree with the owner of © 

tithe, for the tiche of rape feed at fo much an acre. R 
1 


dien, and are fatted for ſale. Gil,. 676, 
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It never has been determined, in what manner the tithe of rape ſeed 
fall be ſet out by the occupier of the land, where he does not agree to 

ay a compoſition for it. But the better opinion ſeems to be, that it 
ſaould be ſet out by meaſure in the field, after it is threſhed and dreſſed; 
as, from the manner of its cultivation, the owner of the tithe cannot 
ſooner remove it from the land; and as he has no right to enter upon the 
land for any other purpoſe than to take away his tithe, which in this cafe 
15 not capable of being taken away before it is threſhed and dreſſed. 

6. Woad, growing in the nature of an herb, the tithe thereof is a Woad. 
(mall tithe : as was agreed by all the juſtices, in the cale of Udal! and 
Tindal, H. 1 Car. Cro. Car. 28. 

7. No tithes ſhall be paid of fearn. 2 Vit. 652. Fern, 

8. It is ſaid, that for heath, furze, and broom, tithe ſhall be paid; Heath, furzs; 
unleſs the party ſet forth a preſcription or ſpecial cuſtom, that time out broom, 
of mind there hath been paid milk, calves, or other tithes, for the cat- 
tle that have been kept upon the ſame lands; in which cate they ſhall not 
pay tithes. God. 413. Git. 680. | 

Alſo if they be burned in the owner's houſe kept for huſbandry within 
the pariſh, they may be diſcharged, Wood b. 2. c. 2. Bob. 53. But 
otherwiſe if fold. Boh. 53. 

So in the caſe of Roffe and Harding, M. 12 An. It was admitted, thac 
no tithes are due for furze ſpent upon the premiſſes; but for furze cuc 
into faggots and ſold, it was decreed by the lord chancellor Harcourt, 
chat tithes ſhould be paid. Vin. Diſmes. J. 31. 


LI. Agiftment or paſturage. 


1. Agiſtment is the feeding of cattle upon paſture lands, which pay Agiſtment, 
30 other tithes; and is ſo called from the french gey/er, gifter, ¶ jacere] to what. 

e; becauſe the beaſts are levant and couchant, that is, lying and riſing. 
50 agiſter in a foreſt, in an old verſion of the charta de foreſta is called 
M-tater. 4 Inſt. 293. Ken. Par. Ant. Glofſ. | 

2. Tithe of agiſtment of cattle is due of common right ; becauſe the Agiſtment dus 
graſs which is eaten is de jure tithable, and muſt have paid tithe if cut de jure. 
when full grown. L. Raym. 137. 2 Salk, 655. 2 Inſt. 651. 

3. Concerning which, the general rule is, that it is to be paid for For what 
beaſts agiſted for hire; or for dry or barren cattle, that do otherwiſe cattle, 
meld no profit to the parſon : and not for cattle which are nouriſhed 
tor the plough or pail, and fo employed in the fame pariſh ; becaule the 
parſon hath tithe for them in another kind. 2 Inf. 652. Deg. P. 2. c. 5. 

But if a foreigner that lives in another pariſh depaſtures ground with 
cattle bred for the plough and pail, to be employed in a forcign pariſh ; 
he ſhall pay tithe for the agiſtment of ſuch cattle. Deg. p. 2. c. 5. 

L. Raym. 129. ” 

to if the fame cattle are turned off to be fatted, and are grazed, 
there uthes of agiſtment ſhall be paid; ſince they are no way beneficial 
tue parſon in any other tithes. And ſo of cows after they are become 
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ot two tithes 
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year, 
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owner of the foil hath no profit by it. Bunb. 3. 
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The like is to be laid of horſes; that while they are kept for the us, 
of huſbandry, no tithe ſhall be paid: but if horſes be kept for fale, 0 
to carry coals, or for the like offices which are profitable to the owner, 
and not profitable to the parton. tithe ſhall be paid for them. Gibſe 656, 

But ſaddle tories ſhall pay no tithes, no more than cattle for the plous) 
and pail, or cattle killed for the uſe of a man's own family; in reſpec 
of the profit that otherwite accrues to the parſon from theſe. Byb. , 
1 Roli's Ar. 641. ; 

Bur it they be hories of travellers or others taken in as gueſt horſes; 
is agreed by all, that tithe of agiſtment is due, becauſe no profit other. 
wile accrues to the pariſon from them. Gibſ. 682. 

In the caſe of 7 harp and Bendlowes, in the exchequer, T. 1762. Thorp, 
as rector of Houghton in the county of Durham, filed his bill again 
Bendlowes (amongſt other things) for the tithe agiſtment of his coach 
horſes, ſuggeſting that the hortes were not kept for pleaſure only, bur 
chat the defendant made a profit of them, by employing them to fetch hi; 
coals at ten miles diſtance out of the pariſh, and in leading manure, 
bricks, and wood from the pariſh of Houghton to the defendant's land, 
in the partſh of Darlington, which is the next adjoining pariſh, Which 
{act was proved in the cauſe. The defendant by his anſwer inſiſted, 
thar the horſes were kept for his coach, and for pleaſure only, and 
Were not liable to pay any tithe for agiſtment as barren and unprofitable 
cattle. The court were unanimouſly of opinion, that coach horſes were 
liable to pay tithe of agiſtment, and decreed the defendant to account for 
the ſame, and to pay the plaintiff his coſts, 

4. 1 a man pay tithes in kind to the parſon, for his lambs, fleeces, 
and other things, going and ariſing upon his paſtures, waſtes, or othe; 
lands; it is ſaid, that he ſhall not afterwards in the ſame year pay tithes 
of agiſtment for the ſame paſtures, waſtes, or other lands. 1 Koll“, Ar 
641. | | 

But in the caſe of Coleman and Barker, E. 1726; where the ſuit wi 
for the tithe of agiſtment of ſheep which were depaſtured on turnips 't- 
maining on the ground unſevered, it appeared that the defendant had 
paid tithe wool, and after ſhearing time fed his ſheep with turnips, by 
which they were bettered five ſhillings a ſheep; and tithes were decreec 
for the depaituring of thoſe ſheep. Gilb. 231. 

And the like was decreed in the caſe of Swinfen and Digby, Il. 173" 
Bunb. 314. For in ſuch caſe, the ſheep being turned off to be fatted, 
ceale to be profitable to the parſon in any other way | 

5. The tithes ior depaſturing unprofitable cattle ought to be paid bf 
the occupier of the ground, and not by the owner of the cattle. 1/10. 3: 

For if the occupier of the ground were not in ſuch caſe made liable,“ 
would be greatly inconvenient for the parſon to ſue every owner of i 
beaſts; and perhaps it would be hard to be known, and ini 
1 Roll's Abr. 656. Deg. p. 2. c. 5. if 

But if it is a common that is depaſtured, the owner of the catt!* 0 
known) mult pay the tithes, and not the owner of the ſoil; becaufe 0 


6, As 


6. As to the manner of paying tithe for agiſtment, where no ſpecial In what man- 

cuſtom is, if it be paid for gueſt cattle taken in, it is ſaid, that the tenth ner to be paid. 
art of the money received is payable for agiſtment; if for the owner's 

cattle, then the tithe ſhall be according to the value of the land, after 

the rate of two ſhillings in the pound : for that they cannot otherwiſe be 

valued, or accounted for, becauſe the profits of the lands for which they 

are paid, are received by the mouths of the beaſts. Jar. c. go. 

But this way of eſtimation, according to the value, 1s only for con- 
venience; for the tenth part of the produce, and not a ſum of money, is 
undoubtedly due de jure. | 

But by cuſtom, or preſcription, ſuch tithes may be paid in other 
manner, ag by the acre, and for all manner of cattle together, or the 
like. Watſ. c. 50. Bund. 1. 

Where profitable and unprofitable cattle feed together, tithe ſhall be 
paid in kind for the profitable, and agiſtment for the unprofitable, 

Gibſ. 677. 

4 bs the caſe of Smith and Roocliff, H. 1717; the barons were of Modes. 
opinion, that a modus of one ſhilling in the pound for paſture, according 
to the value of the land, was a void modus; as is allo a modus of one 
ſhilling in the pound, according to the value of the rent. Bund. 20, 

And the like was adjudged in the caſe of Harriſon and Sharp, J. 1724. 

The ſame being no other than payment of a part for the whole. 74. 174. 


IV. Weed. 


1. In the caſe of Hicks and Woodſon, Il. 8 & 9 V. it is ſaid, that Whether it is 
wood is not de jure tithable, becauſe it doth not renew annually ; and '*bable de 
that therefore in libels in the ſpiritual court for wood, they alledge a!“ 
cuſtom. Altho' it was faid, that the practice of the ſpiritual court at 
this day is otherwiſe : but the court did not regard that; for Holt chicf 
juſtice ſaid, that they made ſtones, gravel, and all things tithable. 
I. Raym. 137. 2 Salk. 656. 

And preicriptions of non decimando for tithe wood have often been 
allowed ; particularly in the wilds of Kent and of Suſſex: which feemeth 
© iuppoſe that it is not due of common right, but only by cuſtom. 
Cib/. 686. 

But in the caſe of Jordan againſt Calley and others, E. 1720: On a 
bill by the rector for tithe wood in the pariſh of Little Wenlocke in the 
county of Salop, as it had been time out of mind paid in that pariſh, 
againſt the detendants, as vendees of Sir William Forreſter; the defen- 
wants in their anſwer fay, that no tithe hath been paid for this coppice 
wood called Holebrook coppice, when felled before, and that they never 
eard that any tithe or modus had been paid for wood in that pariſh, It 
was inliſted upon for the defendants, that tithe wood was not due of 
common right, and therefore that the proof lay upon the plaintiff, and 
that it was only founded upon a canon in biſhop Strattord's time, and 
therefore that the defendants need not allege any pieſcription or cuſtorn 
f Way of exemption :. But it was anſwered for tlie iti, that ccc. 
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piers muſt always ſet forth an exemption. And by the court, The de. 
tendants ought to have ſhewn ſome exemption , and there is no inſtance, 
that a pariſh can preſcribe in non decimando for tithe wood; wilds and 
hundreds are upon another conſideration. — But note, ſays the reporter, 
altho* the court decreed againſt the defendants, yet it doth not ſeem tg 
have been yet certainly determined, that tithe wood is due of common 
right. Bunb. 61. 

But in the caſe of Boulton and Hurſler, T. 2 G. 2. The plaintiff having 
libelled in the ſpiritual court for the tithe of Hv cædua, the defendant 
moved the court of king's bench for a prohibition : And the ſuggeſtion 
was, that they were timber trees, and of twenty years growth. It wa; 
urged further, that the court might grant a prohibition even upon the 
face of the libel, becauſe the demand is ſet forth generally, and therefore 
muſt be intended that this tithe is due of common right; whereas the 
right of tithe wood is only by cuſtom. And that was the reafon given 
in the caſe of Hicks and Woodſon, why a hundred may preſcribe in a non 
decimando of tithe wood ; for as by cuſtom 1t grows due, by cuſtom it 
may be made not due. But the court ſaid, that this reaſon indeed was 
laid down by the judges of this court in that caſe; but they ſaid, this 
has never been allowed for law by any of the other judges of Weſtminſter 
hall. And it certainly is not law: for tithe is as much due of Hl ceduu 
by the law of England, as any other tithe whatſoever. And judge Rey- 
nolds ſaid, this may evidently be ſhewn not to be the reaſon of this law 
in relation to hundreds; for if it was, the ſame reaſon would prove that 
every private man may preſcribe in a non decimando of this nature. And 
tor this reaſon, and alto becauſe the defendant in the ſpiritual court had 
not alledged in his plea there that the trees were of twenty years growth, 
a prohibition was denied. 1 Barnard. 71. 

2. That wood is a prædial tithe is plain; but whether great or ſmall, 
hath been a queſtion between the parſons and vicars; and it hath been 
reſolved, that if a vicar be only endowed with the ſmall tithes, and have 
by reaſon thereof always had tithe wood, in ſuch caſe it ſhall be accounted 
a ſmall tithe, otherwiſe it is to be accounted amongſt the great tithes. 
Deg. p. 2. c. 1.— But this doth not alter the quality of the tithe : and 
the vicar's having received it, may be evidence of a grant thereof having 
been made ſubſequent to the endowment, altho' ſuch original grant 1s nov 
loſt; but is not evidence that wood in it ſelf is a ſmall tithe. 


3. By a conſtitution of archbiſhop Winchelſea ; Tithes ſhall be paid af 
trees, if they be fold : Which Lindwood explains of large trees, whic 
bear no fruit, and being cut down are not fit for timber, but are uſed for 
el. ie 

And by a conſtitution of archbiſhop Stratford: Foraſmuch as dive 
perſons do refuſe to pay tithes, which are notoriouſly due, of their ka 
cædua, and of the wood thereof being felled, which things do not te. 
quire ſo much labour as the fruits of the ground; and think that they 
lawfully refuſe the ſame, becauſe they have not paid tithes thereof in times 
paſt ; and withal do render it doubtful what ſhall be deemed ſylva CZaua: 
We do therefore declare that ſylva cædua is that, which of e 

1 


and that the poſſeſſors of ſuch woods ſhall by all manner of eccleſiaſtical 
cenſures be compelled to pay the tithe thereof when cut down, as of 


the name of this word called fylva-cedua, whereby they cannot fell their 
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5 kind of trees it is, is kept on purpoſe and is mature and fit to be cut 


down, and which being cut down ſprings again from the ſtump or roots; 
and that the-tithe ought to be paid thereof as a real and prædial tithe 


hay and corn. Lind. 190. 35, 

4. But by the ſtatute of the 45 Ed. 3. c. 3. it is enacted as followeth : By the ſtatute 
At the complaint of the great men and the commons, ſhewing by their law. 
petition, that whereas they ſell their great wood of the age of twenty 
years, or of greater age, to merchants to their own profit, or in aid of the 
king in his wars, parſons and vicars of holy church do implead and draw 
the {aid merchants in the ſpiritual court for the tithes of the ſaid wood in 


woods to the very value, to the great damage of them and of the realm ; 
it is ordained and eſtabliſhed, that a prohibition in this caſe ſhall be 
granted, and upon the ſame an attachment, as it hath been uſed before 


* this time. | 


5. The wood intended in this ſtatute, is ſuch as is fit for building of No tithe of 
houſes and ſhips ; and therefore without doubt it comprehends oak, elm, * 
and ah; but it hath alſo been adjudged to include beech as timber, in . 
Buckinghamſhire and ſome other counties, where better timber is not to 
be had, or is very ſcarce. And thoſe trees are free, not only as to the 
trunk or timber, but alſo as to the bark, root, and germens that grew 
upon the ancient ſtock ; and it is not material, how oft or how ſeldom the 
ng ge thereof are lopped, becauſe being once tree they are always free. 
2 Inſt. 643. 

And it bath. been alſo reſolved, that oak under twenty years, being 
fit for timber in time to come, ſhall not pay tithe; and that tho? it ſtands 
till it is rotten, and unfit not only for timber, but for all manner of uſes, 
except the fire, it ſhall be privileged, upon this general maxim, that 
once diſcharged and always diſcharged. 1 Rol!'s Abr. 640. 

But in the caſe of Buckle and Vanacre, 1692. Upon a bill for tithe | 
wood in Erith in Kent, above twenty years growth, part uſed for timber, 
and part made into billets and faggots; it was reſolved, that the laſt 
ſhall pay tithes : for the trees being above twenty year's growth alone 
will not privilege them, but the uſe. And the ſame reſolution was in 
the caſe of Adlon and Smith, which was reheard and reviewed; and of 
Franklin and Jones, in the year 1694.3 and allo in the caſe of Cœœper and 
Loyfield. Bund. 99. 

And in the cafe of Greenaway and the earl of Kent, I. 1704; timber 
ces above twenty years growth, cut and corded for fuel, and the bark 
[tripped from the ſame, were adjudged to pay tithes, as well as under- 
wood; but that no tithe was due for ſuch wood above twenty years 
growth, nor of the bark thereof, which was not corded. Bunb. 98. 

Bur, finally, in the caſe of Walton and lady Mary Tryon, Dec. 15. 
1751. The plaintiff brought his bill, as rector of Micham in Surry, 
vr the tithe of the tops and lops of old pollard oaks, aſhes, and elms; 
end of the tops, lops, and bodies of beeches, — Mr Wilbraham argued 
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for the plaintiff: The tithe of wood is certainly payable; and the law 
as to this is now pretty certain. The 45 Ed. 3. is an explanatory law; 
and all lops and tops are tithable if the tree be under 20 years growth, 

efore the Hatute of ſylva cxdua, all were tithable ; but by that law ir 
is declared that all timber trees ſhould be exempt: And the reaſon is 
plain; for timber trees yield but one profit, and that but once in a cen- 
tury ; and therefore as it was ſo long before the owner had a profit, that 
wood was exempt. But even by this act it was not meant that the whole 
tree was exempt; the body only, not the tops and lops were ſo. Since 
this act, the courts have gone ſo far, as to exempt all parts of the tree: 
and even germins from theſe trees have alſo been determined to be exempt. 
After this, the courts endeavoured to bring it to ſome rule; and the 
buyers were always to pay the tithes. Afterwards, the courts held, that 
trees not converted to the uſe of timber were tithable ; and on this ſome 
caſes have been determined. As the caſe of Man and Somerton, 1 Brown, 
94. So the caſe of Hawes and Corawal, 1 Lev. 189. where it is ſaid, 
that wwwod for firewood, tho' of 25 years growth, ſhall pay tithe when 
telled. So in the caſe of Rapley and Lloyd, all wood for burning was 
held tit able. In the caſe of Briggs and Martin, J. 6 W. a bill was 
brought by the plaintiff, as leſſee of the rectory of Bromley in Kent, for 
tithe wood made into bavings: The defendants by their anſwer inſiſted, 
that old pollards and dotards paid no tithe; but notwithſtanding this, 
the court decreed an account and ſatisfaction to the plaintiff for them. 
The courts ſeem to have gone a ſtep further. They have had regard to 
the uſe made of the wood, and not to the age of the pollard ; namceh, 
what was uſed for timber, and what for firewood ; the former was held 
to be exempt, the latter to pay tithes. And agreeable to this was the 
caſe of Greenaway and the earl of Kent, before the lord chief baron 
Ward. The bill was brought by the plaintiff as vicar of Walford in 
Herefordſhire. The defendant inſiſted, that no tithes were due of ſuc 
wood as was above twenty years growth. A croſs bill was brought. 


And on hearing the court declared, that the plaintiff was intitled to the - 


tithe of all wood above 20 years growth as well as under, which was 


corded, but not otherwiſe. But it may be objected, ſhall tithes be ſo 


uncertain, as to be determined by the uſe of them? I anſwer, that in 
many caſes, tithes muſt depend upon the uſe of them. As in wood, !! 
it is made into bavings for firing, it is tithable; if to make fences, it! 


not ſo. So if one fats cattle on land, agiſtment is due for them; ſo t 


he keeps cattle as barren, tithes are paid : but cattle kept for the plougb 
are exempt, and even thoſe reared for the plough are exempt. Theſe ate 
all eſtabliſned caſes, and do not want any confirmation. The ca of 
Brock and Rogers, Moor gos. is very expreſs, that if timber is lopped 5 
fore 20 years growth, tithes ſhall be paid of the loppings. And if thele 
trees in queſtion have been conſtantly cut, and tithes have been paid o 
them without any contradiction (as is now in proof), why is not tins af 
evidence that theſe trees were cut before 20 years growth, and fo o_ 
the ſtatute of ſylva cædua? And this preſumption may more nature ö 
ariſe in this caſe, for the falls here happen but once in 16 or 20 hole 
4 
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and one of the plaintiff's witneſſes ſpeaks to tithes being paid of theſe 
trees 45 years ago without any moleſtation whatſoever ; and there is not 
one witneſs produced for the detendant, who will venture to wear, that 
ever one load of timber was cut without paying tithes: And if that be 
the caſe, the natural preſumption is, that this wood is tithable; for it has 
paid tithes, as long as memory can go back. As to the beech, if it be 
timber, as inſiſted upon by the detendant, then it comes within the ſtatute 
of ſylva cædua: And this matter mult be tried, if the parties think it 
worth their while to diſpute it. —— By Mr Sollicitor General for the de- 
fendant: The queſtion now put is, Whether the tops and lops cut from 
trees above 20 years growth are liable to pay tithe if cut in order to be 
uſed as fuel. And this is a queſtion of a very extraordinary nature in- 
deed, and contrary to both old and modern law. Fer no point was ever 
laid down more clearly, from the time of Edward the third to the preſent 
time, than this, that tops and lops of trees above 20 years growth are 
always exempt : And the reaſon is, when once it is privileged, it always 
remains ſo, The caſe in Moor go8, cited for the plaintiff, is expreſsly 
tor the defendant ; for that particularly ſtates, that if not cut within the 
20 years, then it is exempt. And ſo have been abundance of other caſes. 
And how can the right of the parſon ariſe from the 2% of the thing? 
How is it poſſible for the parſon to know the owner's intent? The right 
therefore ought to commence from the time it is cut and ſevered. The 
earl of Kent's caſe does not prove the preſent diſtinction. For that proves, 
that the trees themſelves were in queſtion ; and nothing at all was ſaid of 
tae lops and tops. Belides, they were not pollards or dotards, but young 
0:ks, This proves that all trees cut down and uſed for fire would be 
liable to tithes. But this proves too much. Bur there 1s a note on the 
back of Mr Browne's brief in that cauſe (which I have), that ſettles 
what this caſe was: He ſays, there was poſitive evidence, that the trees 
corded had grown from flems of old wood, and was formerly coppice 
wood; and this will alter the caſe greatly. The caſe of Lavfield and 
Cowper, 7. 1698, was on a bill for tithes of lops and tops of timber 
trees; the defendant inſiſted, that they were the product of beech and 
ally trees; he admitted, he did convert them to fuel and cordwood ; but, 
in regard that they were above 20 years growth, inſiſted, that they were 
exempt : By the decree, an account was directed for wood in general; 
and exceptions were taken to the remembrancer's report, that he had 
taken no notice that theſe beeches were ſome 30, ſome go years growth, 
and were timber, and therefore exempt ; and of that opinion was the 
court. In the caſe of Bibey and Huxley, H. 1724, the bill was for tithe 
t coppice and other wood: The detendant inſiſted, that he had felled 
eyeral timber trees of twenty years and upwards, and had dug up ſeveral 
roots, and made them into {tacks, and made the tops into faggots ; ſome 
vere uſed for repairs, others for fuel; and as theſe were all above the 
age of 20 years, the body with all the reft are exempt from paying tithes 
by law: And it was decrecd, that the plaintiff ſhould have an account of 
the tithe wood ; except for the tithe of oak, aſh, and maiden trees of 
cech proceeding from ſtools aboye 20 years growth : The * 
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former falls, tithes were ſet out and taken of this wou. che one in 1712, 
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therefore to fuel, does not make the difference. But it is objected, thy 
it muſt be preſumed theſe trees now in queſtion were cut before 20 years 

rowth ; and therefore never had the privilege : But as that is not 
charged by the bill, it cannot be preſumed. As to the beech, if in. 
ſiſted on, it muſt be tried. — By the lord chancellor Hardwicke : The 
tithes demanded by the bill are of two ſorts ; firſt, tops and lops of old 
pollard oaks, aſhes, and elms; ſecondly, beech trees, both body and 
branches. The principal queſtion ariſes on the tops and lops of old pol. 
lard oaks, and the reſt. There is no difference in point of fact. It i; 
admitted on both ſides, that there is no coppice wood in this ground; 
that they are ancient pollards: and as to the beeches, that they are of 
20 years growth and upwards, and the greateſt part of them was cut and 
made into billets, and fold for fire, except a ſmall part of them Which 
was uſed for poſts and rails. The plaintiff has hre ed, that at two 


the other in 1728. On the other hand, the des has not proved 
any fall when tithe was not paid; but has prove. n theie two falls 
the family lived in Northamptonſhire, and Kn of their being 
{et out and taken, and that no other wor! | does pay tithe, 
or ever had paid. The plaintiff has this; namely, 
the v/e and application of the things 0; wv anded: But 
tho” this be the general right ſet forth in the +» any other right 
appears, the plaintiff will be intitled to an his is a queſtion 


of very great conſequence, both to the owners G and to the clergy 
alſo; and has been argued both from reaſon aud authorities. And upon 
the reaſon of the thing, it has been ſaid, that there is no more reaſon why 
tithes ſhould not be paid of wood, than of any other product of the 
earth, for it annuatim renovat : But this proves too much; for according 
to this reaſoning, all wood in general would be liable; and tho! this docs 
annuatim creſcere, yet it does not annuatim renovare ; at common law cop- 
pice wood is ſubject to tithes, tho? it does not annualim renovare ; yet it 
its nature it ought to pay; for it is cut under a certain courſe of years, 
and is looked upon as an ordinary ſtated renewal, like the caſe of ſaffron; 
but of timber trees the ſtated rule is otherwiſe, there the law does not 
wait for a ſtated courſe of felling. It was further reaſoned for the plain- 
tiff, that the lops and tops of pollards are tenancy profits: But this 15 no 
rule of tithes; and varies in different counties; and would make the 
affair of tithes very uncertain; and in many places, the lops of {piral 
trees are allowed to tenants for fire wood, and yet ſuch lops are not tit!- 
able. It was further ſaid to be reaſonable, that the «ſe and application 
ſhould determine whether the thing was tithable or not; that as a copp!©* 
is liable, ſo it is reaſonable that any other wood, not timber, but uſed ft 
fuel, ſhould be fo too: But this goes to the queſtion put in iſſue by the 
bill, and I am afraid would be a very dangerous innovation; the ſubſe- 
quent uſe of the thing, as it does not alter the nature, cannot give Ä 
tithable quality which it had not before; if it could, why not vice verſa, 
that 1s to ſay, if wood not timber ſhould be applied to the uſe of timber, 


why ſhould not ſuch ule exempt it from the payment of — = 
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was never heard of, yet it is equally reaſonable, It is ſaid, there arc cer. 
rain caſes, where the uſe and application of the thing ſhall make it tith- 
able; and there will appear no greater uncertainty in one caſe than in the 
other; as for inſtance, wood cut to be burned in the houſe of a pa- 
riſhioner, this was ſaid to be not tithable; but that is not true, unleſs by 
cuſtom ; for it was otherwiſe determined in the caſe of Norton and Fermer, 
Cro. Cha. 113. It was faid alſo, that cattle for the plough and pail are 
not tithable ; ſo there the uſe determines : But this is not a prædlal, but 
a mixt tithe, which the pariſhioner is not obliged to ſet out at a particular 
place or time; and the parſon receives it in another manner, by taking 
the tenth part of the profits. In many caſes it is impoſſible to ſay, to 
what uſes the wood may be applied: the owner may ſell it ſtanding, the 
buyer to cut it; and if fo, how 1s the intention to be known? and in 
many counties where timber 1s very plentiful, there it 1s often cut down 
and uſed as fuel; and if the uſe and application was to prevail, it would 
make two different common laws of tithe, and this without any cuſtom. 
The law for tithes of wood is a poſitive law; to wit, that of all timber 
trees of 20 years growth or upwards, whether timber by law or cuſtom, 
no tithe is to be paid, either of bodies, lops, or tops. It has been much 

controverted, whether the ſtatute of ſylva cædua is a new law or onl 
declaratory of the common law: the latter is now the ſcttled opinion; 
for the words of the ſtatute are, it has been uſed of old. In the ſtature the 
wood is particularly mentioned, and its age and growth; but not one 
word is ſaid of the uſe : and the opinion of all the courts upon the con. 
ſtruction of this ſtatute has been, that where the tree is timber, by law 
or cuſtom, of 20 years growth or upwards, it is exempt. And in 2 ff. 
642, 643. the rules are very particularly laid down. Theſe rules have 
not been contradicted, except in the caſe of germins that came from 
old ſtools, and which is the caſe of moſt coppices in England. But it 1s 
aſked, what difference is there, if germins grow from trees intirely cut 
down, or from trees that have been lopped ? I anſwer, that the difference 
is great; for in the caſe of germins that come from ſtools, no tree re 
mains from whence the privilege is derived; but in the caſe of lops and 
tops the tree remains, and ſo does the privilege. I come now to con- 
lider the caſes cited againſt this doctrine by the counſel for the plaintiff, 
The caſe of Man and Somerton, 1 Brownl. 94. is not applicable to the 
preſent caſe, The caſe of Hawes and Cornwall, 1 Lev. 189. is this : 
N Wood cut for firing, tho* above 20 years growth, ſhall pay tithes and 
ſo pollards, if above 50 years” : But this is very ſhort and imperfectly 
ſtated, and 1s not ſupported by law at all; and by a report of the fame 
Caſe in 1 Sid. it is ſaid, that the wood was coppice wood; and by the 
etermination, moſt probably it was ſo, and therefore proves nothing for 
the plaintiff But it is ſaid, there is no difference between pollards and 
underwood, for pollards are not timber : but I anſwer, that pollards 
ang gained this privilege, always retain it; and the bodies of pollards 
may ſerve to many uſes as timber doth ; and if dotard trees are privileged, 
much more ought pollards. The next caſe cited was that of Brigs and 
Martin ; which was on a bill for lops and tops of old pollard and dotard 
: trees; 
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trees; and an account was accordingly directed: But on what this 
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founded, does not appear, nor whether theſe pollards were under th 
time of privilege or not; and what makes this cate the more extraordinati 
is, the decree 1n the caſe of Northley and Colbe in the very next term, * 
it is directly contrary ; and the only way of reconciling theſe two caſc; i; 
that in the firſt caſe it muſt have appeared that the pollards were cut 
before 20 years growth. Greenaway and the earl of Kent, was the ney; 
caſe, and moſt principally relied on; and the ground of this decree ya; 
that all wood, even above 20 years, that was cut and corded, ſhould hy 
tithable; and goes further than any caſe before or tince : But the lord 
chief baron Ward in that cate was of a quite different opinion, and made 
a learned argument againſt the decree ; but the other three baron; dif, 
fered from him; therefore, I obſerve, this was not a uniform authority; 
and I think the chief baron Ward's was the beſt opinion: baron Price's 
reaſons in that cauſe do not ſatisfy me at all; when he was conlidering the 
ſtatute of ſylva cædua, he ſaid, that ancient ſtatutes mult be conſtrucd 
according to the intent, and not literally; and that great <vood does not in 
its ſtrict ſenſe mean trees of this fort, but ſuch wood as is applicable to 
large buildings; which is in effect to ſay, that a tree which in its nature 
is timber, yet if it is not large, and is applied to firing, ſhall be tithable: 
another ground that he went upon was, the ſtatutes relating to the rules 
of felling of wood, but theſe are rules laid down only for the preſerva- 
tion of timber, and cannot be applicable to tithes that are demanded of 
them: and upon the whole, this determination is directly contrary to all 
the other authorities; for there is a fempus conflitutum, and that cannot be 
departed from; and I will ſay further, that there has been no precedent 
ſince to follow it; for as to that caſe of Bibey and Huxley, that is rather 
againſt it. If theſe trees now in queſtion, were lopped and made pol. 
lards before 20 years growth, and ſo have continued to be lopped, then 
they will be liable to tithes : But this is a queſtion of fact proper to be 
tried, being too much for me to determine upon the evidence now du 
before the court: I am rather inclined to think that they were not, tur ti: 
plaintiff himſelf in his bill has ſtated them to be ancient pollards and 
large. The ſecond queſtion relates to the tithe of beeches, both bodies 
and branches: And it is not diſputed, but that this wood is above 2% 
years growth: And then the matter of fact muſt be tried, whether it 1 
timber by the cuſtom of the country: And if fo, it will be exempt 
otherwiſe it muſt pay tithes, 
6. For of wood not fit for timber, tithes ſhall be paid. As of hae, 
birch, willow, whitcthorn, holly, alder, maple, aſp, hornbeam, and ſuch 
other like trees of bate and inferior nature, and unfic for building, 4 
theſe tithes ſhal be paid, tho' they be above twenty years growth. 1 Ke 
Ar. 640. | : 
Yet the ſcarcity of other timber (as hath been ſaid) and cuſtom of tt 
country to put ſuch trees to the uſes of good timber,, may free them be. 
ing of twenty years growth or under, from payment of tithes ; as hath 
particularly been adjudged of aſp, cherry tree, and other like trees 


Enckinghamihire : ſo, of willows in the county of Southampton. Ny 
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7. And if a man cut down a coppice wood, and thereof pay his tithes, No tithe of 
and afterwards before any new branches ſpring out, he grubbeth up the the roots of 
roots and ſtubbs of the wood, he ſhall not pay tithes thereof, for that “ee, 

they are parcel of the frank tenement, and not annually renewing. 

1 Koll's Abr. 637. 

8. Alſo trees cut only for mounds, plough gear, hedging, fencing, Nor of wood 
fuel, maintenance of the plough or pail, are not tithable. 2 ff. 655, for huſbandry 

But this is to be alledged, not abſolutely, that by the law of the land er fuel. 
wood ſo applied ſhall not pay tithe; but ſub mods, that is, that the par- 
ſon hath ſome conſideration for it, or at leaſt that the houſe is for main- 
tenance of huſbandry, by reaſon of which the parſon hath more plentiful 
tithes. By which rule, if a man hath an houſe of huſbandry with lands, 
and demiſing the lands, reſerveth the houſe, tithe of firewood is payable. 

Gibj. 686. 

- For oſiers employed in hurdles for ſheep, no tithe ſhall be paid. Nor for hur- 
Gibſ. 684. dles of ſheep. 

10. If wood be cut to make hop poles, and fo employed, no tithes are Nor for hop 
due, where the parſon or vicar hath tithe hops. Bunb. 20. 

11. If a man cut down wood, and burneth it to make brick for the po, making 
reparation of his houfe within the pariſh, for the habitation of himſelf bricks. 
and his family; no tithes ſhall be paid for this, inaſmuch as the parſon 
hath the benefit of the labour of his family. 1 RolPs Abr. 645. 

But if a man cut down wood, and burn it to make bricks for the en- 
largement of his houſe within the pariſh, more than 1s neceſſary for his 
tamily, as for his pleaſure and delight, he ſhall pay tithes for this. Ac- 
cordingly, where the plaintiff in prohibition had affirmed, that he burned 
it for the reparation. and enlargement of his houſe, generally, without 
laying for the neceſſary habitation of his family, a conſultation was award- 
ed; for the court faid, that by this ſurmiſe he might build a caſtle, and 
yet pay no tithes. 1 Koll's Abr. 645. 

12. If a man pay tithes for the fruits of trees, and afterwards cut down Pruit trees. 
the ſame trees, and maketh them into billets or faggots, and ſelleth them; 
he ſhall not pay tithes for the billets or faggots, for that this is not a new 
increaſe. 2 Iuſt. 621. 1 Rolls Ar. 641. 

13. Concerning nurſeries, or trees tranſplanted, it hath been reſolved, , x7.__Nur- 
that where the owner dug them up, and made profit of them, and fold ſeries. 
chem in another pariſh, tithe ſhould be paid thereof: and if the owner 
{11s them, and pulls them up himſelf, the owner ſhall pay the tithes ; but 
i he ſell them particularly to another, the vendee ſhall pay the tithes. 

Gibf. 683, 684. Cad. 431. 

14. When wood is titheable, it is ſet out while ſtanding, by the tenth In what man- 
are, pole, or perch ; or when cut down, by the tenth faggot, or billet, ner to be paid. 
as the cuſtom hath been. Wood b. 2. c. 2. Or, if there be no cuſtom, 
then the general rule ſeemeth to be, ſo ſoon as the tenth can be ſevered 
rom the nine parts. 

Where a wood is cut, conſiſting of the loppings of great trees and of 
u er wood, and the proportion on one fide or the other ſide is ſo ſmall, 
dot to quit the charge of ſeparating; it is faid, that the whole ſhal] 
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pay tithe or be ditcharged, according as the greateſt part is tithable of 0 
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tithable. Gig.. 667. 
But this can only be an argument of convenience; and cannot in: 
Wag alter the nature of the tithe. 
Of underwoods fold ſtanding, the tithe ſhall be paid, not hy ge 
filler, but by the buyer. God. 455. Deg. p. 2. c. 4. 
But if a man ſell wood to another, and the vendee burneth it in 15 
houſc; in this caſe, it is ſaid, that the vendor thall be charged for t!; 


tithes, and not the vendee; for that no tithes are due for wood burned ir 


one's houſe. By the civil law, it is ſaid, that the parſon hath election 
to ſue either of them; but this is againſt the common law. 1 K 
Ar. 656. 

In ſhort, the matter ſeemeth to be plainly this: That he ſhall pay tithe, 
to whom the other nine parts belong, when the tithe become due. | 

16. A preſcription by one, to pay but three farthings for the tithe of 
all willows cut down by him in ſuch a pariſh, was declared to be ill; be. 
cauſe if he cut down all the willows of other men too, only three far. 
things ſhould be paid for all: but to have preſcribed for all willows' cut 
down upon his own land, would have been good. Gedb. 60. 

It is a cuſtom in ſome places, to give an hearth penny for eftovers 
burnt; by which 7 are free from the tithe of wood burnt for ful, 
Boh. 57. 


V. Flax and hemp. 


Flax hath been adjudged to be a ſmall tithe; and fo to continue, 
notwithſtanding its being town in large fields. G76/. 680. 

Concerning which, by the 11 & 12. c. 16. it is enacted as follow. 
eth: Whereas the ſowing of hemp and flax is and would be exceeding 
beneficial to England, by reaſon of the multitude of people that are ar : 


would be employed in the manufacturing of thoſe two materials, and 


therefore do juftly deſerve great encouragement z and whereas the manner 


of tithing hemp and flax 1s exceeding difficult, creating thereby charge- 
able and vexaticus ſuits and animoſities, between parſons vicars mpro- 
priators and their pariſhioners z for remedying whereof, it is enactec, 
that every perſon who ſhall ſow any hemp or flax, ſhall pay to the par {on 
vicar or impropriator yearly the ſum of five ſhillings and no more, for 
each acre of hemp and flax fo ſown, before the ſame be carried oi: 


ground, and io proportionably for more or leſs ground fo fown : for tne. 


recovery of which ſum or ſums, the parſon vicar or Lmpropriator ſhall 
have the common and uſual remedy allowed of by the laws of tus 
land. ſ. 1. | 
Provided, that this ſhall not extend to charge any lands diſcharged 9 
any modus decimand:, ancient compolition, or otherwite diſcharg red 0 
tithes by law. 1. 2. 
I 
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By the ſame rule, that the tithe which proceeds from things newly in- 
troduced into England hath been adjudged to be a ſmall tithe, the tithe 
of madder may be deemed allo a {mall tithe. 

Concerning which, it is enacted by the 31 C. 2. c. 12. (which is in 
force for fourteen years) as followeth : Whereas madder is an ingredient 
eſſentially neceſſary in dying and in callicoe printing, and of great conle- 
quence to the trade and manufactures of this kingdom, and may be raiſed 
therein equal in goodneſs, if not ſuperior, to any foreign madder; there- 


fore, for the encouragement of the growth thereof, it is cnacted, that 
every perſon who ſhall plant grow raiſe or cultivate any madder, ſhail 
pay to the parſon vicar curate or impropriator of the pariſh or place, the 
ſum of five ſhillings an acre and no more, and ſo proportionably, in hev 
of all manner of tithe of madder; for the recovery. whereot, the parton 
vicar or impropriator ſhall have the common and uſual remedy allowed of 
by the laws of this realm. 1. 1. 

Provided, that no madder fhall be carried off the ground on Which 
it grows, before payment of the ſaid ſum herein directed in licu of 
tithes, ſ. 2. 

Provided alſo, that this ſhall not extend to charge any lands diſchar— 
ged by any modus decimandi, ancient compoſition, or other diſcharge 
ot tithes by law. ſ. 3. 


LI. Feps. 


Hops pay a predial tithe ; and regulary are accounted among imall 
tithes. God. 414. 

Thus in the caſe of Franklyn and the maſter and brethren of & C, 
7. 1721; the vicar being endowed of ſmall tithes, it was decreed, that 
he was thereby intitled to hops, being a ſmall tithe, tho” of growth ſince 
tie endowment. Bunb. 79. 

_ Tithes of hops are not to be paid till after they are picked, and be- 
tore they are dried ; every tenth meaſure. Bund. 20. 

In a late caſe, Mr Chandler, planter at Maidſtone in Kent, having le! 
torth the tithe of his hops by the tenth pole unpicked, Mr Ps the un- 
propriator brought this matter before the court of exchequer; where after 
long debate of counſel on both ſides, and reading three former decrees, 
dhe court again declared this method of ſetting forth to be illegal. 

And, finally, in the caſe of Walton and Tyers, May 17, 1733. Mr 
Lyers, having planted a conſiderable number of acres with hops in the 
bariches of Mickleham and Darking in Surrey, of both which pariſhes 
Mr Walton was incumbent, offered to pay to him after the rate of 201 
4 acre for the tithe thereof; which Mr Walton refuſed. Whereupon 
I; Tyers gave him notice, that on ſuch a day he would begin to gather 
hops, and would regularly ſet out every tenth hill thro' all his hop 
plantations as the tithe thereof, by ſevering the bind of the hops from 
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the ſoil, was not a proper method for ſetting out ſuch tithes; but that the 


of tithing hops inſiſted on by the defendant in his anſwer, is not a good 
ſetting out of the tithe of hops ; but that hops ought to be picked and 


judicial and inconvenient to both parties, as the hops by that means 


Lithes. 


the ſoil, and leaving the ſame on the poles; and that he would in the 
ſame manner daily ſet out the tithe of his hops, in order that Mr Wy. 
ton's agent might be preſent at the reſpective times of ſetting out the 
tithe, and might carry away the ſame in due time. Mr Walton faid. 
that this method of tithing was new and contrary to law, and that he 
would not take the tithe in that manner; but that he expected the whole 
crop ſhould be gathered, and afterwards meaſured in baſkets, and thy; 
every tenth baſket of hops, after being ſo meaſured, ſhould be ſet gy; 
for the tithe thereof, This Mr Tyers refuſed to do, and proceeded ac- 
cording to his notice to ſet out the tithe in the manner abovementioned, 
leaving every tenth hill ungathered, having cut or ſevered from the ſoll 
the binds or ſtems on which the hops on every ſuch tenth hill grew; 
and renewed his notice daily whilſt his hop gathering continued, M. 
Walton did not meddle with the tithe fo ſet out; and after the hops 
had continued for ſome months upon the poles on every tenth hill as 
aforeſaid ungathered, and ſo became ſpoiled and rotted, Mr Tyers brought 
an action for damages againſt Mr Walton, foraſmuch as he was thereby 
hindred from dreſſing and cultivating his hop plantations. Upon this, 
Mr Walton filed his bill in the exchequer againſt Mr Tyers, thereby in- 
ſting, that the manner in which Mr Tyers had ſet out the tithe of his 
hops, by leaving the hops on every tenth hill, and ſevering the binds from 
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tithe of hops ought by law to be ſet out after the ſame are picked from 
the bind or ſtem. And, on hearing, the court declared, that the method 


gathered from the binds, before they are tithable. Mr Tyers appealed 
to the houſe of lords; ſetting forth, that the manner of ſetting out the 
tithes by the admeaſurement of the hops in baſkets, would be very pre- 


would be neceſſarily bruiſed, the flower and condition thereof hurt, and 
the hops thereby very much damaged; that it hath been uſual of late 
years, for hop planters to direct their gatherers to pick or aſſort their hops 
into different pokes, according to their different degrees of fineneſs and 
colour, to wit, the fine, and the brown; and ſuch aſſortment is the moſt 
material and expenſive part of the manufacturing of hops, thrice as much 
time and expence being required in picking and aſſorting hops into two 
different parcels, as is neceſſary in picking them into one poke when firlt 
gathered; and that it is unreaſonable, that perſons claiming tithes ſhould 
have the benefit of this part of the manufacture of hops, which colts 
about 51 an acre, without making any allowance, or contributing any 
ſhare to the expence; and praying relief, for theſe (amongſt other rea- 
ſons) : Firſt, There is no politive law, to regulate the manner of tithing 
hops; neither is it fixed by immemorial uſage or cuſtom; the determina- 
tions of courts relating thereto have been various; and therefore that 
manner of tithing ſeems moſt juſt and equitable, which is both the leaſt 
prejudicial to the owner, and moſt beneficial to the parſon or impropens 

| | | | econdly, 
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Tithes. 


gecondly, The manner inſiſted on by the reſpondent, by picking and 
then ſetting out the tithes by admeaſurement in baſkets, is ſo very detri- 
mental to the planter, that it muſt inevitably be the ruin of the planta- 
tion of hops, the cultivation whereof is of extenſive benefit to this king- 
dom: The method inſiſted on by the appellant is undeniably fair and 
equitable, not liable to any fraud whatſoever z whereas the method inſiſted 
on by the reſpondent 1s avowedly oppreſſive and injurious, in no wiſe 
productive of any benefit, or preventive of any fraud. Mr Wal- 
ton, the reſpondent, hoped the decree would be affirmed, (amongſt other 
reaſons) for theſe following: Firſt, the ſetting out the tithe of hops by 
meaſure, after they are picked from the bind or ſtem, is the faireſt and 
moſt equal method, and liable to the leaſt inconvenience ; whereas the 
method of tithing contended for by the appellant, by every tenth hill, 
would be liable to great fraud, inaſmuch as the planter of hops would 
have a right to ſer out for tithe every tenth hill to be computed from the 
place he began at, and he might any year determine before he manured 
his hop ground where he would begin to ſet out the tithe, and thereby 
would certainly know every tenth hill thro' the whole plantation, and 
might negle& to manure or improve them ſo much as the other hills, 
whica would be unjuſt and unreaſonable. Secondly, The method of 
tithing contended for by the appellant, would give occaſion to many 
diſputes and controverſies; as the hops growing on one hull are apt natu- 
rally to intermix with the hops growing on the hills adjoining, ſo that 
it is ſcarce poſſible to ſever the one from the other intire; and the owner 
of tithes, or his agents, or ſervants, exerciling the right of entring into 
the hop grounds, and pulling up the planter's poles, muſt frequently 
furniſh matter for ſuits and vexations; which would be inconvenicnt 
both to the owner of the tithes and the pariſhioners. Thirdly, The 
appellant hath not made the leaſt proof, that the tithe of hops was ever 
let out before they were picked from the bind or ſtem, or that they 
were tithed by the tenth hill (which is the method of tithing he con- 
tends for); but on the contrary, in many inſtances, where the method 
of ſetting out the tithe hops has been difputed or brought in queſtion, 
nt has been uniformly determined and adjudged, after ſolemn argument, 
that the tithe of hops by law ought to be ſet out by meaſure, after 
they are picked from the bind or ſtem. And the decree was af- 
firmed by the lords. | 


There can be no modus for tithe hops, becauſe the court will take 


notice, that hops have not been ancient, but uſed in beer of late times 
only, being firſt introduced into England about the year 1524. Yet a 
preſcription to pay ſo much in lieu of all ſmall tithes, may include hops 
and other ſuch ſmall things which have come in uſe of late years. Watſ. 
© 49. Bunb. 20, 
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in juch manner as they have been for torty years paſt. Gi. 685: 


Tithes. 


Il. Roots and garden herbs and ſeeds ; as turmps, parſley, cablat: 
p ; . * al 
ſaffron, and ſuch like, 


Out of gardens is paid tithe of all garden herbs and plants; as parſle; 
lage, cabbage, turnips, ſaffron, and the like: Which are ſmall tithes, 
and may be demanded in kind. Bunb. 10. i 

So potatoes are a ſmall tithe; and conſequently due to the vicy 
where he is endowed of the ſmall tithes : and when gathered, the ten 
part mult be ſet out. 

So alſo turnips ; which, when pulled, ought to pay tithes, tho' never 
Jo often ſowed, and tho' upon the ſame land. As in the caſe of Bey 
impropriator of Bromley St Leonard, Middleſex, againſt Watkins and 
others, II. 3 G. The court declared the tithe of turnips to be due toties 
quoties, tho? ſevered never ſo often in the ſame year. 

M. 6 G. Crow tenant under the church of Rocheſter of the tithes in 
the hamlet of Modingham in the parith of Chippinghurſt in Kent, aganſt 
Stoddart. The court declared the tithe of turnips ſowed after corn, and 
eaten by unprofitable cattle, to be due; tho' it was urged to be an im. 
provement of the land, and that the parſon has the benefit of it the 
ext YOar, | | 

T. 9 G. Harwood vicar of Erith in Kent, againſt Raiſſton. The court 
declared rithe to be due of turnips ſowed after corn in the ſame year, and 
fed upon on the land by barren cattle. 

So in the caſe of Swinfen and Digby, H. 1731; it was declared by 
the court, that where land is ſown with turnips after the corn is cleared, 
and fed with ſheep and barren cattle, tithes ſhall be paid of fuch tur- 
nips; altho in this caſe it was inſiſted upon for the defendant, that the 
joil in that county, to wit, in Staffordſhire, is dry and ſandy, and that 
this method of huſbandry improveth the land, fo that the plaintiff had 
thereby better tithes of corn, and had before received the tithes 0! 
lambs and wool of the ſheep to fed: But the court over-ruled this de- 
fence, and ſaid it amounted to a non decimando as to turnips. 
Bunb. 314. 

That is to ſay, if the cattle are fed upon the turnips unſevered from 
the ground, an agiſtment tithe ſhall be paid for ſuch cattle : But if the 
turnips are ſevered from the ground, then the tithe in Kind of ſuch 
turnips mall be duc from the ſcverance. | 

If tobacco be planted here, the tithes thereof are ſmall tithes. 
(Gedp. 306. f = 

Saſfron allo is tithable, tho' gathered but once in three years. Was 
D. 2. Co 2. 

And it is a predial ſmall tithe : for where the parſon had the gre* 
tithes, and the vicar the ſmall, and a land which had been ſown with cot 
was fown with {aitron, the tithe was adzudged to the vicar as a {mall tithe. 
notwithſtanding the ſtatute of the 2 Ed. 6. c. 13. that tithes ſhall be paid 


Moſt 


6). 
ell 


Tithes. 


Moſt commonly, a certain conſideration in money is paid in lieu of 
the tithes of gardens, either by cuſtom, or by agreement with the par- 
ſon, If the cuſtom be a parochial cultom, or extending to gardens 
throughout the pariſh ; the enlargement of a garden doth not make tithe: 
due in ſpecie ; but otherwiſe, if it is a ſpecial preſcription for this or 
that garden, And the ſame thing is to be ſaid of orchards. Accord- 
ingly, in the forementioned caſe of Franthn and the maſter and brethren 
of St Croſs, it was decreed by the court, that a penny for gardens and 
orchards, can only be for ancient gardens and orchards. Buns, 79. 


IX. Fruits of trees, as apples, pears, acorns. 
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1. Fruit of trees, as apples, pears, plums, cherries, and the like, Fruits of on. 
are prædial tithes, to be paid in kind when they are gathered; unleſs chards. 


there is ſome modus or rate tithe paid in lieu thereof. Ged. 408. 

Which fruits if they are ſtolen, and not gathered by the owner, the 
parſon as well as the owner ſhall ſhall bear the loſs: But if the owner 
doth ſuffer a ſtranger to pull or take his fruits, the tithe ſhall be antwered. 
Hell. 100, | 

If the foil of an orchard be ſown with any kind of grain, the parſon 
ſhall have tithe of the fruit trees and of the grain, as allo of the graſs or 
hay; for they are of ſeveral and diſtin& kinds. 1 Koll's Abr. 642. Deg. 
p. 2. c. 3. God. 412. 


2. Pr Godolphin ſays, maſt of oak or beech, if fold, the tenth penny Mat 


is payable for the tithe thereof; but if eaten by ſwine, then the tenth of 
the value or worth thereof. God. 417. 

And fo Lindwood faith, if the ſaid fruits ſhail be fold, there ſhall be 
paid the tenth penny : and if they be not fold, but the hogs do fecd there- 
upon, then the owner of the hogs ſhall pay the tithe according to the value 
ct ſuch fruits. Liadw. 200. 

And there is a writ of conſultation in the regiſter for the tithes of pan- 
nage. And lord Coke ſays, for acorns tithes ſhall be paid, becauſe they 
renew yearly. And in Reynolds's caſe, T. 2 Ja. it was laid, that of acorn. 
cvered tithes are payable. GiZ/. 676. Mo. 762. 

But where the caſe was, that the acorns dropt from the trees, and the 
hogs eat them, a diſtinction was made, that they ſhall not be tithable, 
unleſs gathered and fold. Het. 27. Litt. 40. Cibſ. 676. 

In ſhort, the caſe of acorns ſeemeth not different from that of othc1 
things tithable; if gathered, they ſhall pay tithes in kind; and the tenth 
penny, or 2ſh in the pound, in all ſuch like caſes, is not to be conſidered 
« excluſive of the tithes to be paid in kind, but only as a reatonable 
atshaCtion when the pariſhioner diſpoſeth of his whole produce unlevered. 
And where the acorns are not gathered by the owner, but ſuffered to 

e fed upon as they drop; the caſe ſeemeth to fall under the ſame equity, 
35 where turnips are fed upon by unprofitable cattle, for which an agul- 


"Fat cithe ſhall be paid. 
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X. Calves, colts, kids, pigs. 


The tenth calf is due to the parſon of common right, to be taken whe; 
it is weaned, and not before: and it is recoverable in the ſpiritual cour;, 
as appears from a writ of conſultation in the regiſter. And in caſe ther; 
are fewer than ten, it hath been adjudged a good cuſtom (which evidently 
did ſpring from the canon law), that if there are ſeven, the parſon ſha! 
have one calf; if under ſeven, then an halfpeny, or what cuſtom ſhall 
direct for each calf. Gibſ. 708. 

But in moſt places, as it ſeemeth, at this day, the cuſtom hath obtain. 
ed (which is the proper rule in all ſuch caſes, and is equitable in it {lf \, 
that if there are five, the parſon ſhall have the value of half a calf, lamb, 
or other ſuch like; if there are fix, he ſhall have one intire ; and ſhall te. 
ceive or pay out reſpectively a proportionable ſum, for each number under 
five or above ſix. | 

The canon law leaves it to the choice of the parſon, when they arc 
under the full number, whether he will proceed in the like manner, or 
let them run on till one becomes due in the enſuing year; but the com- 
mon law will not allow of this, becauſe tithe muſt be paid annually. 
I RolPs Abr. 648. 

Thus in the caſe of Egerton and Still, T. 1725. it was decreed, that 
where there are above ten calves, lambs, pigs, or the like; the tithe ef 
the odd number above ten ſhall be paid according to the value, and not 
be carried over to the next year. Bunb. 198. 

Colts are tithable in the fame manner as calves. Gib/. 678. 
£ I's tithe of pigs is to be paid in the ſame manner as tithe of calves. 

1b/. 684. 

And generally, the ime of payment of the tithe of calves, colts, kids, 
pigs, and ſuch like young of cattle, is when they are ſo old that they may 
be weaned, and live without the dam upon the ſame food that the dam 
eateth ; unleſs the cuſtom of the place confine the payment to any certain 
time or age. Deg. p. 2. c. 6. - R 

In the cale of Hleaton impropriator of Garnthorp in Lincolnſhire, againſt 
Regal: The defendant inſiſted on .a cuſtom in that pariſh, to et forth 
tithe lambs on the firſt of May. But the court diſallowed of it, for that 


they were not fit to live without their dams, as appeared by the depoſt. 


tions in the caſe. And it was referred to three neighbouring juſtices ot 
the peace, to inquire what was a fit time for ſetting forth tithe lambs n 
that country; who certified the firſt of Auguſt in their judgment t0 be a 
proper time. And the court approved of it. : 

So in the caſe of Crofts, rector of Upper Clatford in Hampſhire. The 
aetendant inſiſted on a cuſtom in that pariſh, to ſer forth tithe lambs x 
St Mark's day. The court declared it to be a void cuſtom, and that 
time for ſetting forth tithe lambs is, when they are fit to live without ther 


dams, and thrive on the ſame food that their dam lives on, and when 
the owner weans his own. | | 


7. 90. 


7. 9 G. Reynolds rector of Stoke Charitie in Hampſhire, againſt Vn- 
gent. The defendant inſiſted on the ſame cuſtom with that before inſiſted 
on at Upper Clatford. Which, on citing the two former decrees, and 
hearing counſel on both ſides, was again ſet aſide for the fame reaſon. 

Upon the whole, one preciſe determinate day cannot be equally appli- 
cable to all places and ſeaſons. This muſt depend in ſome meœaſure upon 
the ſituation of the country, the time of putting their ewes to the ram, 
and the forwardneſs or backwardneſs of the ſeaſon in general. What 
cometh neareſt to the matter, where there 1s no ſpecial cuitom concerning 
the ſame, ſeemeth to be, what was declared by the court in the caſe of 
Upper Clatford abovementioned ; namely, that the properelt time for the 
parton to take the tithe is, when the owner weaneth the reſt : for it is not 
luppoſable, that the owner will wean his lambs ſooner, or keep them with 
the ewes longer, than they are fit to be weaned ; the former being a pre- 
judice to the lamb, and the latter to the ewe. 

And as the parſon 1s to have the tithes of the young and increaſe of the 
cattle, ſo he on his part is to obſerve the cuſtom of the place, for the 
better propagation of their increaſe ; otherwiſe any pariſhioner grieved 
may have an action on the caſe againſt him. As in the caſe of 77eldin 
and Fay, T. 39 Eliz. An action upon the caſe was brought againſt the 
defendant as parſon of Quarbey in the county of Southampton, declaring 
that within the pariſh there is a cuſtom, that the parton at all times of the 
year had uſed to keep a common 2 and a boar, for the common uſe of 
the kine and ſows of the pariſhioners, for the increaſe of calves and pigs 
wichin the parith ; and that the defendant being parſon there, had neglec- 
red to keep them; by reaſon whereof, the plaintiff being an inhabitant 
had loſt the increaſe of his cattle. And the court was of opinion, that 
this was a reaſonable cuſtom ; and that every inhabitant, prejudiced by 
the not keeping the bull and boar might maintain the action. Cre. El. 
569 


And the like was decreed in the caſe of Ppilips and Symes, 7. 1724. 
Bunb. 171. | 


XI. Wool and lamb. 


1. Wool and lamb are generally reckoned mixt ſmall tithes. G74. C mixt ſmall 
682, 686. ow. 

2. Tithe of wool de jure is due at the time when it is chipped ; but At what time 
by preſcription it may be ſet out all together at another time. Walſ. due. 

c. 50. 

Regularly, the time of payment of the tithe of lambs (as was obſer- 
ved more particularly under the laſt head) is, when they are weaned, and 
can live without the dam; unleſs the cuſtom of the place be otherwiſe. 

Cod. 416. Bunb. 133. 

3. In the caſe of Wilſon and the biſhop of Carlifle, 7. 13 Ja. Wilſon In what man- 
brought a prohibition againſt the biſhop, who held the living of Gray- ner 4 bs 
ck in commendam ; and ſaid, that there was within the pariſh of wm 
 Grayſtock this cuſtom for tithing of wool, that if any inhabitant have 
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five fleeces of wool or above, he ſhall after the ſhearing and binding u 
of the ſame, without fraud or deceit, pay to the rector (after notice 
given) the tenth part thereof, at the door of the manſion houſe of ſuch 
perſon inhabiting within the ſaid pariſh, without "git or touch of the nine 
parts by the rector or his agent; and that the parſons have ſo accepted it, 
To this the biſhop demurred in law. And it was adjudged for the biſhop 
with one conſent. For the ſubſtance of the preſcription is laid, that 
the very true tenth is and ought to be paid without fraud; which is not 
preſcriptible, for it is common right. Then the ſole point preſcriptible 
15, that this is without view or touch of the nine parts; which is, in 
effect, repugnant to the other: for when you have laid the truth in the 
former part, you lay the way to fraud in the latter. For it is againſt 
common reaſon, that any man judge or divide for himſelf, and then take 
choice of his own diviſion, againſt the rule of partition laid down by 
Littleton ; for the truth of the tenth depends upon the proportion it holds 
with the nine parts; and therefore for the pariſhioner to ſet out a part 
for the tenth, which he only affirms to be juſt, is to give him merely 
power to tithe as he liſts ; and the preſcription were as realonable as to ſay 
plainly, that they might ſet out what tithe they pleaſed. And it is a weak 
anſwer to ſay, that if it be not a juſt tenth, he may refuſe it, and ſue for 
his due. For he hath no means to be aſſured whether it be true or not; 
ſo his ſuit may be cauſeleſs: Sure he may be, it will be fruitleſs. But the 
law was provided, not to cauſe, but to prevent ſuits ; and therefore pro- 
vides, that things be done by indifferent means and perſons, that there be 
no juſt ſuſpicion of indirect dealing. Hob. 107. 

So in the cafe of Chriſtian againſt Vren and others, M. 1732; on a bill 
by the vicar of Croſthwaite in the county of Cumberland for tithes, the 
defendants inſiſted on a cuſtomary manner of payment of tithe wool of 
the elder ſheep, by weighing the wool, and delivering the tenth part with- 
out fraud to the vicar, without his ſeeing or touching it : but this was 
over-ruled, on the authority of the aforeſaid caſe in Hobart. Bun, 

01. 

: In the ſame cafe, the pariſhioners inſiſted, that they ought to pay ro 
tithe of hog wool (that is, of the wool of ſheep of a year old); alledg- 
ing that no tithe thereof had ever been paid ; that the tenth lamb having 
been paid (or a compoſition for the fame), the other nine ſhould not 
pay tithe of their wool that ſame year; and inſiſting further, that a mo- 
dus being paid for the tithe lambs, the ſaid modus included allo the tithe 
of the hog wool. But the evidence not coming up to the proof of its 
being included within the modus, and the other allegations being plainly 
letting up of a non decimando; it was decreed, that the tithes of the bog 
wool ſhould be paid as well as of all the other wool. (For it is clearly 3 
new increaſe.) 

By a conſtitution of archbiſhop Mincbelſea, it is ordained as follows: 
Of the young of animals, as of lambs, we do ordain, that for fix lambs 
and under, fix half pence be given for the tithe ; but if there be ſewen 
lambs in number, the ſeventh lamb ſhall be given to the rector for tithe; 
yet ſo, that the rector of the church who taketh the ſeventh lamb, ſhal 2 


—— 
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to the pariſhioner of whom he taketh the tithe three half pence in recom- 
pence 3 he that taketh the eighth lamb ſhall give a penny; he that ta- 
keth the ninth ſhall give an halfpenny to the pariſhioner : or the rector 
(if he pleaſeth) ſhall ſtay till the next year, until he may take a tull 
tenth lamb; and he who ſo ſtayeth, fhall take always the ſecond beſt 
lamb, or the third at leaſt, of the lambs of the ſecond year; and this, 
for his ſtaying the firſt year. And fo it is to be underſtood of the tithe 
of wool. Lind. 191. 

And theſe ſums, according to the value of money at that time, were 
computed as a reaſonable equiyalent. 

But where it is ſaid that the rector ſhall have his election to take his 
tithe in that manner, or to let them run on till a lamb or fleece be due 
in the enſuing year, that 13 not allowed by the common law ; for tithes 
mult be paid annually. Deg. p. 2. c. 6. 

Alſo (as was obſerved before) cuſtom, which is a part of the com 
mon law, ſeemeth to have eſtabliſhed in moſt places, that the parton 
{hall have half the value of a lamb at five, and a lamb intire at fix, and 
ſhall receive or pay out proportionably for the numbers under five and 
above ſix. 

f the cuſtom be to pay the tithe of wool by the pound, and there be 
under ten pounds of wool; in ſuch cafe a reaſonable conſideration ſhal! 
be paid; becauſe being due de jure, a modus in non decimando cannot 
de allowed in any caſe. 1 Rel!'s Abr. 648. 

4. By a conſtitution of archbiſhop Minchelſea; lambs, and other titha How to be 
ole young, ſhall be tithed proportionably, having regard to the different proportioned 
piaces, where they are begotten, brought forth, and nouriſhed, and to the L 
times which they have continued therein. Lind. 197. | P 

And by another conſtitution of the ſame archbiſhop ; if the ſheep be 
Kept in one pariſh in winter, and in another pariſh in the ſummer, the 
uthe ſhall be divided proportionably, according to the time that they ſhall 
continue in each pariſh. Lind. 194. 

But no ſpace leſs than that of thirty days, ſhall be reckoned in the 
computation ; that is to ſay, of thirty days together, and not by inter- 
miſſion. Lind. 198. | 

Whereupon Dr Wood obſerveth, that if lambs are yeaned in another 
pariſh, and do not tarry there thirty days or more; no tithe is due for 
them to the parſon of that place. vod b. 2. c. 2. 

And Dr Godolphin ſays, If ſheep ſtray out of one pariſh into another, 
and there yean, no tithe is payable for this to the parſon of that place; 
but if they go there for thirty days or more, for this a rate tithe is pay- 
able to that place; for, for ſheep removed from one pariſh to another, 
each parſon muſt have tithe pro rata: but under thirty days no rate tithe 
5 tO be paid. God. 438. | 

Again, by one of the aforeſaid conſtitutions, If ſheep do couch in one 
pariſh, and feed in another, the tithe ſhall be divided between the two 
Churches : Yet (faith IL. indwood) not equally, but proportionably ; tor 
ihe far greater part ought to be aſſigned to that church, within the pariſh 
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whereof they fed for the time, than to that where they only couched. 
Lindw. 198. 

And further; by the ſaid conſtitution it is ordained, that if foreign 
ſheep ſhall be ſhorn in any pariſh, the tithe ſhall be there delivered tg 
the rector of the church, unleſs he can be ſufficiently informed, chat fa. 
tisfaction hath been made for the tithe elſewhere, ſo as lawfully to hin- 
der the payment thereof in ſuch pariſh where they are ſhorn, Lind. 197, 
God. 438. 

In like manner, If a perſon ſhall buy or ſell any ſheep, and it is certain 
from what pariſh the ſheep do come, the tithe thereof ſhall be propor- 
tionably divided between the two parithes : bur if it be uncertain ; that 
church ſhall have the whole tithe, within the limits whereof they are found 
at the time of ſhearing. Lind. 194. 

But Mr Bunbury ſeemeth to be of opinion, that the tithe of lamb; 
muſt be paid where they fall, and is not a diviſible thing, as wool is, 
Bund. 139. 

And it is now clearly held, that the tithe both of wool and lamb ſhall 
be paid where the ſheep lamb or are ſhorn. 

Indeed, if the ſheep be carried away unneceſſarily, and but a little be- 
fore ſhearing or lambing time; this is fraudulent: and the tithes ſhall be 
paid, in ſuch caſe, in that pariſh from whence they were fraudulently re- 
moved. 

But if they ſhall be removed without fraud; it is held in equity, that 
no part of the tithe of wool or lamb will be payable in that pariſh from 
whence they were removed, but an agiſtment tithe muſt be paid for then, 
as for cattle yielding no profit to the incumbent there; and that thee 
tithes are in no caſe to be divided, but the whole to be paid where 
they lamb or are ſhorn, and an agiſtment tithe for them as unproktable 
cattle in every other pariſh where they have been depaſtured. 

And no regard is had to the diſtinction, whether they have continued 
for leſs than a month; for there is the fame equity, that tithes ſhall be 
paid for one day as for thirty. : 

gheep remo- 5. In the caſe of Boys and Ellis, M. 1723; in a bill for tithes, a que- 
ved to ar tion aroſe, whether there was fraud in tithing lambs, on this caſe: The 
Rr ewes were kept by the defendant in the pariſh of Driffield in the county 
Yee ene of York (where the demand lay), all the year until Chriſtmaſs, when 
they were ready to drop their lambs, and then were removed into the 
pariſh of Skern (where there was a ſmall modus only for lambs), and there 
kept till lady day, for convenience of forage (as inſiſted upon by the 
defendant) ; and at lady day were brought back to Driffield: Note, tte 
land in Skern was the defendant's own land. By the court; Here 1s not 
a ſufficient proof of fraud: and the plaintiffs bill was diſmiſſed. But 
Page and Gilbert barons thought, at firſt, it might be proper to ſend it 
to an iſſue, to try whether fraud or not fraud, and wheiher this had been 
the uſual method of the defendant's courſe of huſbandry ; but afterwards 
they concurred with baron Price. Bund. 139. 


3 


6. There 


6. There is no doubt, but that wool is tithable de jure; and therefore Sheep dying, 
it hath been adjudged, that however for the pelts or tells of ſheep killed or Killed. 
and ſpent in the houſe, no tithe ſhall be paid, yet the wool ſhall pay 

tithe: and for thele, as well as for ſheep which die, a conſultation is 

provided in the regiſter. 1 Ro//'s Abr. 646. God. 429, 463. Deg. P. 2. 

c, 6. Gibſ. 686. 

But others have holden, that if ſheep be ſhorn, and die of the rot or 

other diſeaſe before the next ſhearing time, the wool is not tithable, un- 

icſs the parſon can preſcribe to have it. Valſ. c. 49. 

In the caſe of Brinklow and Edmonds, M. 1731; an halfpeny payable on 
the ſhearing day, for the wool of each ſheep dying between Candlemaſs 
and ſhearing day, was admitted and eſtabliſhed as a good modus. Hu. 

07. 

g 5 If a man pay tithe lamb at Mark's tide, and afterwards at Mid- Lamb's wool. 
ſummer he ſheareth the reſidue of the lambs, to wit, the nine parts; 

he ought to pay tithe of the wool thereof, altho* there are only two 

months between the time of payment of the tithe of the lambs unſhorn, 

and of the ſhearing of the reſidue, for this is a new increaſe. 1 Nec 

Abr. 642. 

So in the caſe of Baker and Sweet, M. 1721, it ſeemed to be admit- 
ted, that the wool of lambs ſhall pay tithes, altho' the lambs had paid 
tithes two months before. Bunb. go. 

And in the cafe of Carthew and Edwards, T. 1749. The plaintiff 
brought his bill, amongſt other things, for the tithe of the wool of 
lambs. The defendant anſwered, that he apprehended no tithe of lambs 
wool to be due, the plaintiff having received the full tithe of the lambs in 
their wool. But by the court it was declared, that the tithe of the wool 
or lambs was due to the plaintiff, and decreed accordingly. 

So where a modus is paid for a tithe lamb, and the other nine Jambs 
are ſhorn; tithes ſhall. be paid of the wool thereof: for wool and lamb 
are different ſpecies of tithes, and therefore a modus for lambs is no ſatiſ- 
faction for the tithe of wool. | 

5. By a conſtitution of archbiſhop Winchelſea ; tithes of wool ſnall be Sheep agiſted. 
paid to the incumbent, in whoſe pariſh the ſheep have remained conſtant- 
ly from the time of ſhearing till Martinmaſs, tho' they be afterwards re- 
moved; and if they be removed within the ſaid time from pariſh to parith, 
each incumbent in whoſe pariſh they ſhall remain at lealt thirty days ſhall 

aye his proportion of the wool ; but if they be removed from pariſh to 
pariſh after the ſaid time (that is, from Martinmaſs to the time of ſhear- 
ing), a reaſonable agiſtment ſhall be paid by the owners for the time they 
Itay, Lind. 197. | 8 

But this ſeemeth not to be law at this day: but the tithe in kind of 
wool ſhall be paid only in the pariſh where the ſheep are ſnorn; 2nd an 
agiſtment tithe in the other pariſnes where they have been de paſtured. 

therwiſe it might be very inconvenient to proportion and divide the 


wool; eſpecially where the pariſhes ſhall be (as it may happen) at a very 
heat diſtance, Fg 


And 
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Locks of 
Wool.) 


Several ſtocks 
depaſtured to- 
gether. 


Modus. 


in the ſpiritual court for a tenth of the bargain, the owner to obtain a 


Tithes. 
And in a caſe where the owner of the ſheep had depaſtured them in 
the pariſh, from Michaelmaſs to lady day, and then fold them; upon fi 
hibition ſurmiſed that he could pay a tenth of the wool, according Ge 
cuſtom of the pariſh : But a prohibition was denied, becauſe the parſon 
was defrauded of all, if he had not the tenth of the bargain; inaſmuch 
as the ſheep were gone out of the pariſh, and he could not have any 
wool, becauſe it was not the time of ſhearing. Poph. 197. 


[Upon the whole, it is obſervable, that the meaſures of right in the 
eccleſiaſtical courts by the canons, and 1n the courts of equity by the rule; 
of equity (without much regard to the canons), is very different; which 
may cauſe confuſion in thefe reſpects. In the former caſe, the laſt reſort 
is to the delegates; in the latter, to the houſe of lords.] 

9. No tithe ſhall be paid of locks of wool, if it appear that they were 
caſually loſt ; but otherwiſe, if by contrivance and fraud. 2 Inſt. 6:2, 
God. 462. | | | ; 

Where the cuſtom is, to ſhear the necks of ſheep about Michaclma, 
to prevent the tearing off of the fame by thorns and briars in the winter; 
if this be done without fraud, and not to deceive the parſon, then nv 


tithe ſhall be paid for the ſame. 1 RolPs Ar. 645. 


So if a pariſhioner cut off the dirty locks of his ſheep for their better 
preſervation from vermin, before the time of ſhearing, and this without 
fraud; no tithes ſhall be paid thereof. 1 Roll's Abr. 646. 

10. It ſeveral mens ſheep depaſture together in one flock, or under one 
ſhepherd ; yet this ſhall not make them to be tithed together, but every 
owner ſhall pay his tithe of them by himſelf : but if the head of a family 
hath his flock mixed with his childrens ſheep which are under his tuition, 
and he takes the profit of them to his own uſe, in that caſe they ſhall be 
tithed together. Lind. 193. Deg. p. 2. c. 6. 

11. It hath been held, that if a man preſcribe to pay an halfpeny for 
every lamb that he ſhall fell before the firſt day of May, and (to deceive 
the parſon) ſhall ſell all his lambs the day before May day; this is frau— 
dulent, and the cuſtom ſhall be no diſcharge. 1 Rol!”s Abr. 652. 

It is not a good modus, to pay every tenth pound of wool for the 
tithe of wool, if he doth not ſhew that he hath paid ſomething if his 
wool do not amount to ten pounds; for otherwiſe this is in non dect- 
mando if it be under ten pounds, for the tenth part thereof is due. 
1 Rolls Abr. 648. 

If a preſcription be, that if the owner hath under the number of ten 
fleeces of wool, he ſhall pay one penny to the parſon for the tithe of each 
of them; and if he hath more, that then he ſhall deliver to the parſel 
the tenth part of his wool upon his conſcience without fraud or Covi" 
without the parſon's ſeeing or touching the nine parts; this is not à 


good modus, for that it is unreaſonable, and is in effect to give to the 


parion no more than the pariſhioner pleaſed. 1 R' Abr. 648. 
k 
A cuſtom 


A cuſtom to pay tithes in kind for ſheep, if they continue in the pariſh 
all the year, and if they be ſold before ſhearing time, but a halfpeny for 
every one ſo ſold, hath been held an unreaſonable cuſtom. Bob. 94. 

A modus to pay the tenth part of the wool of all the ſneep which he 

had before lady day, in ſatisfaction of all the wool of ſuch ſheep as ſhould 
by him be brought into the pariſh after lady day, hath been allowed to be 
o00d. 1 Roll's Abr. 649. 
” $o alſo a modus to be diſcharged of tithe of thoſe he ſhould ſell but 
two days before the ſhearing, in conſideration that time out of mind he 
hath paid tithe wool of thoſe which he bought but two days before the 
ſhearing, hath been allowed to be good. 1 No“ Abr. 649, 


XII. Milk and cheeſe. 


1. Milk is a mixt tithe. 67L,. 713. A mixt tithe, 
2. Where tithe milk 1s paid in kind, no tithe cheeſe is due; and Not milk and 
where tithe cheeſe is paid in kind, no tithe milk is due: In which calc, cheeſe both, 
as in all other like cafes, the cuſtom of the place is to be obſerved. Deg. 

p. 2. c. 6. God. 392. 

2. And by a conſtitution of archbiſhop Winchelſea; The tithe of milk Payment 
ſhall be paid, from the time of its firſt renewing, as well in the month of thereof by 
Auguſt as in other months. Lind. 199. OAT 

Upon what pretence the people pleaded exemption from paying tithe 
of milk in Auguſt, Lindwood doth not inform us : probably it was, be- 
cauſe this was the principal harveſt month; and they thought it too 
much to pay tithe of milk while they were paying tithe of corn, and fed 
their harveſt people with the milk. 7e Winch. 

Lindwood explains the milk here ſpoken of, to ſignify either that of 
cows, or ſheep, or goats, or other cattle which are milked. Lind. 200. 
But the tithe of the milk of ewes ſcemeth only to be due by cuſtom : 
for a man may preſcribe that by the cuſtom of the country where he is 
ſued for tithes of the milk of ewes, no tithes of the milk of ewes have 
been paid for time whereof the memory of man is not to the contrary ; 
and in ſuch caſe a prohibition will be granted. 1 RolPs Abr. 654. 

4. By a conſtitution of archbiſhop Winchelſea: The lite of the milk and Different 
cheeſe of cows and goats ſhall be paid where they feed and couch. Other- pariſhes, 
wiſe, if they couch in one pariſh, and feed in another, the tithe ſhall be di- 
vided between the rectors. Lind. 199. | 
But it may be doubted perhaps, as the law ſeemeth now to ſtand, whe- 
ther they ſhall not pay tithe in kind only in the pariſh where they are 
milked, and an agiſtment tithe in the other pariſh. 

M. 8 W. Scoles and Lowther. Lowther was parſon of the pariſh of 
Swillington, and Scoles lived in Kippax the next adjoining pariſh, and 
occupied a large parcel of arable land in Kippax, and had alſo forty acres 
of meadow and paſture in Swillington, and four acres of arable land. 
Lowther libelled in the {piritual court of York againſt Scoles, for tithes 
% the cattle depaſtured in Swillington. Scoles, upon a ſuggeſtion that 
attle kept for the pail for the uſe of the houſe ought not by the law to 
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pay tithes, and that this cattle for the tithes whereof Lowther now Ihe 
is ſuch, moved for a prohibition. And it was granted to him, unleſs 
cauſe ſhewn. And now, upon affidavit that Scoles carried the milk of 
this cattle to his houſe in Kippax, and uſed it there, it was moved thar 
the rule might be diſcharged. And it was reſolved by the whole court 
that the defendant Lowther ſhould have the tithes of this milk. L. Aan 
129. 5 

And as to the tithe of the milk of ſheep, it is ordained by the fd 
conſtitution, that 7 tbe pariſhes where the ſheep continually feed from j14 
time of ſhearing to the feaſt. of St Martin in the winter, the litls e ka 
milk and cheeſe ſhall be fully paid to the churches there, aliho they ji all le 
afterwards removed from that pariſh and be fhern eljew/ cre. nd if within 
the foreſaid time, they be removed to paſture in divers pariſhes , every church, 
accerding to a proportionable part of the time fhell receive the tithe there; 
but no ſpace leſs than that of thirty days ſball be recienrd in the conbutaticn 
But if after the feaſt of St Martin, they be carried to pojtures el gtohere, ond 
be fed even until the time of ſhearing in one or iu divers pariſhes, in ths 
paſtures of their oxoner or of any ober; the poſtures ſhall be valued bavins 
reſpett to the number of fneep, and according to juch valuatica of the poſtures 
the tithes ſhall be aemanded of the owners of ſuch paſtures, Lind. 197, 

And the reaſon is, becauſe after the feaſt of St Martin ſhecp are not 
uſually milked. And therefore this conſtitution requireth, that the tithe 
be paid according to the value of the paſture for ſo many ſheep there de- 
paſtured. Otherwiſe if they ſhould lie there, and in the mean tine give 
milk, and cheeſe ſhould be made thereof, then the tithe of milk and dt 
cheeſe ſhould be paid as they ſhould fall out. Lind. 198. 


5. By another conſtitution of the ſame archbiſhop, the ithe of mi 


ſhall be paid, ſha// be paid in cheeſe, whilſt the pariſbioner maketh cheeſe ; but in the au. 


and when 
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Agiſtment of 
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Manner of 
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tumn and winter it ſhall be paid in ind; unleſs the pariſhioners will fer ile 
fame make a competent redemption, to the value of the tithe and the benijit of 
the church. Lind. 194. 

But the canon in this, as in other inſtances, is generally overruled by 
the cuſtom of the place; for in many places they pay the milk in kind 
all the year; in ſome places they pay only cheeſe; and in ſome neither 
cheeſe nor milk, but ſome ſmall rate for it: and the cuſtom of the place 
in this, as in all other tithing, is to be obſerved, notwithſtanding the 
canon. Dep. p. 2. c. 6. | 

6. When milch cows are become dry, and are depaſtured as dry cattle, 
tho but for a month; an agiſtment tithe ſhall be paid for them: and 10 


it is, if they are fatted and fold. Boh. 96. 


7. The tithe of milk is to be paid, not by the tenth part of every 
meal, but by every tenth meal intire. Bunb. 20. 

In the aforeſaid caſe of Scoles and Lototber, it was ſaid by the cours 
that of common right tithe milk is payable at the parſonage or vice 
houſe z in which particular this tithe differs from all others, which mult be 
fetched by the receiver: but by cuſtom the payment may be made n 
the church porch, whither it ſhall be brought by the pariſhionels 
L. Raym. 129. Wood b. 2. c. 2. 8 But 


Tithes. 


if there be any cuſtom in a pariſh for the manner of tithing milk, as to 
carry it to the church porch, or parſonage houſe, that muſt be obſerved 
by the pariſnioner; but if there be no particular cuſtom or uſage, the 
pariſhioner is obliged de jure to pay every tenth meal, to milk the cows 
at the uſual place of milking into his own pails, and the parſon is obliged 
to fetch it away from the milking place in his own pails in a reaſonable 
time; and if he doth not fetch it before the next milking time, the pa- 
riſhioner may juſtify pouring the milk upon the ground, becauſe he hath 
occaſion for his own pails. And it was determined by the whole court 
of exchequer in this caſe, that the milk ought not to be carried either 
to the church porch, or to the parſon's houſe, and that it ought to be 
fetched by the parſon. Bunb. 73. 

So in the caſe of Carthery and Edwards, T. 1749. Edward Carthew, 
clerk, re&or of St Mewan in Cornwall, brought his bill in the exchequer 
(amongſt other particulars) for the tithe of milk. The defendant Ed. 
wards in his anſwer ſet forth, that the plaintiff having declared he would 
not ſend for or fetch the tithe milk, he did order every tenth meal of 
his cows to be turned upon the ground; it not being uſual or cuſtomary 
for the pariſhioners of the ſaid pariſh, to carry their tithe milk home to 
the rector. The court, upon hearing the cauſe, and ordering two decrees 
in the ſaid court to be read, wherein Dodſon was plaintiff and Oliver de- 
fendant, did declare, that the defendant ought to have milked the tenth 
meal of his cows, in veſſels of his own, at the place and in the manner 
he milked the other nine meals, and that the plaintiff ought to have 
fetched it away in his own veſlels. 

8. It hath been adjudged a good modus, in conſideration of the pay- 
ment of the tenth cheeſe made from the firſt of May until the laſt of Au- 
gult, to be diſcharged from the tithes of milk ; for this 1s not tithe in kind 
of part in diſcharge of the whole, for no tithe in kind is due of cheeſe, 
but only of milk, and fo this is a good conſideration. 1 Rel's Abr. 651. 

A cuſtom that every inhabitant in the pariſh, who kept cows there, 
had uſed time out of mind to ſet out the whole meal of milk upon the 
ninth day of May at night, and upon the tenth day of May in the morn- 
ing, and fo upon every ninth day then next following, until one lamb 
(to be yeaned in the year following) ſhould be heard to bleat there, hath 
been adjudged an unreaſonable cuſtom ; becauſe in ſuch caſe it might be 
contrived that lambs ſhall come ſo ſoon, as to deprive the parſon of the 
the milk for a great part of the year. L. Raym. 358. 
M. 1731. Brinklow and Edmonds. A bill was exhibited to eſtabliſh 
tveral modus's in the pariſh of Newton Longville in the county of Buck- 
ingham : One of which was, that tithe milk ought to be paid by every 
tenth evening and morning's meal in kind, from Hoe monday to the 
| lecond day 5 November, to commence upon the evening of Hoe monday 
chat is, the monday fortnight after eaſter day), and the morning fol- 
lowing, to be taken by the rector at the place of milking, and no tithe 
'allk to be paid for the reſidue of the year. But by the court, this is 

Vol. M. | K k k void 


But in the caſe of Dodſon and Oliver, E. 1721; it was decreed, that 
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void upon the face of it, being only a payment of part for the why 
Bund. 307. | 


XIII. Deer and comes. 


1. Deer, being feræ nature, are not tithable without ſpecial cuſtom, 

But if tithe thereof be due by cuſtom, it mult be paid. 

2. Conies alſo, being feræ nature, are not tithable of common tigt. 
1 Roll's Abr. 635. ” 

But tithes in kind, or a modus for them, may be by cuſtom, 

In the caſe of Walton and Tryon, M. 1751. A bill was brought by 
the plaintiff (amongſt other things) for the tithe of rabbits, in a warren 
called Aſhurſt's warren. And he proved by the former incumbent: 
book, that the ſame had been compounded for, by payment of 20ſh i; 
money and four couple of rabbits. For the plaintiff it was argued, tha: 
it is a great queſtion, whether this be a prædial, mixt, or perſonal tithe, 
Cuitomary tithes are generally deemed perſonal tithes; and if fo, ther 
a payment in lieu of tithes will be good. Rabbits are of that nature, 
that they are difficult for the parſon to get them, the times of taking 
them uncertain, and therefore a ſmall compoſition probably was taker 
tor them. Suppoſe a compoſition was made for hay, originally at 5]; 
and afterwards a new agreement was made for 41 and one load of hay: 
this would be good, and an aſſumpſit would le. The parſon's book 
proves, that ſeveral couples were paid, and money alſo; and that book 
15 always held to be good evidence. For the defendant, it was anfwered, 
that this tithe can only depend on a cuſtomary immemorial right; and 
jo ought to be laid in the bill. Here it is laid, to the tenth of the rabbits 
in kind; and the plaintiff demands it as ſuch. But his evidence 1s di- 
rectly contrary. For by that he proves a compoſition in lieu of tithes tor 
them. Therefore, as his evidence contradicts his manner of laying his 
preſcription, he muſt fail in his ſuit. As to the rector's book in this 
caſe, it is very modern; for it goes no further back than the year 1729: 
This indeed may be evidence of payment; but it can never be admit 
as an evidence to ſupport the right. By the lord chancellor Hard 
wicke : The plaintiff by his bill demands tithes in kind. But there 1s 19 
evidence of that. The evidence offered is, that four couple of rabbits 
have always been ſent and delivered at the parſon's houſe by the war: 
rener, and 20ſh a year paid; and fo. proved by the former incumvents 
book. And the argument by the plaintiff from this evidence is, that this 
is a compoſition for tithes in kind; and rightly argued, for the modus 
would be too rank. But the great thing with me is, this 20h 2 yes 
For the four couple of rabbits can neither be modus nor compoſtic. 
indeed payment of part of a thing in money, and part in kind, fas 
been held to be good. But I can determine nothing on this queſts? 
dut it mult go to be tried as to the cuſtom. 


XIV. Fires 
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1. Of fowls which are domeſtick, and not feræ naturæ, tithes are to Tens, dnck- 
be paid; as geeſe, hens, ducks : and the manner of tithing them is, either geeſe. 
by paying the tenth egg, or the tenth of their young, according to the 
cuſtom of the place, but not both; for where tithe of eggs is paid, there 
is no tithe of the young; and where the tithe of young is paid, there 
all be no tithe of eggs. God. 405. Deg. p. 2. c. 11. 
2. It is ſaid, that ſwans allo, as being tame fowl, ſhall pay tithe. Swan 
Deg. P. 2. c. II. | | 

2. In the caſe of Havghion and Prince, it was affirmed, that turlkics Turkie— 
are to be ranked amongſt things that are ferz naturæ; and conle- 
quently not tithable. A. 599. | 


— 


But in the caſe of Carleten and Brigbtwell, T. 1728; where tithes were 
demanded of turkies, and it was objected that turkies were things fera: 
naturæ, and not tithable any more than partridges, and that turkies were 
not brought hither from beyond fea before the time of queen Elizabeth; 
it was declared by the court, that it doth not appear but that turkies are 
birds as tame as hens, or Other poultry, and therefore muſt pay tithes. 
2 P. Will. 462, 463. 
4. It is ſaid, that of pigeons fold tithes ought to be paid; but not Pizcu:.. 
if they be Ipent in the houſe. 1 KN, Abr. 635. 
But by cuſtom pigeons ſpent in the houſe may be tithable; tho' not of 
common right. 1 Koll's Ar. 642. 
5. If a man hath pheaſants or partridges, and keepeth them in a Partridges anc 
place incloſed, and clips their wings, and from their eggs hatcheth and pheaſants. 
bringen up young pheaſants or partridges ; no tithes ſhall be paid of 
thele eggs or young, becauſe they are not reclaimed, but continue tera: 

ature, and would fly out of the incloſure, if their wings were nor 
clipped. 1 Roll's Abr. 636. 
6. It hath been adjudged, that the paying of thirty eggs in lent, is a Modus. 
good modus for all tithes of eggs: which ſeemeth to croſs the rule of the 
law, that every modus ought to be ſomewhat, as to kind, different from 
the thing that is due. Gib. 679. 

But it is to be conſidered, that this cuſtom doth bind the pariſhioner 
to the payment of ſo many eggs, whether he hath hens or not; fo ther 
he may be obliged to buy eggs, to pay the preſcription ; and this is what 
makes it a good cuſtom : but if the cuſtom had been, that he ſhould pay 


7 eggs of his own hens; the cuſtom would have been ill. L. Raps. 
558. 


XV. Bees. 


Bees are reckoned amongſt the things that are feræ nature, and by 
conſequence tithe free; and it hath been adjudged, that they ſhall not be 
paid in kind by the tenth ſwarm. Gi4/. 677. 8 

But of the wax and honey of bees tithes ſhall be paid in kind de jure. 


Ralf Abr. 635. . 
K K k 2 And 
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And that is, by the tenth meaſure of honey, and the tenth weight of 
wax. God. 389. Deg. p. 2. c. 7. A 
And there is a conſultation provided in the regiſter, for the tithe gf A 
honey and of the wax of bees. 5 


MI. Mills, fifhings, and other perſonal tithes, 


Mills, 1. By the books of common law it appeareth, that ſome tithe or other 
is due for a mill. 2 Inf. 621. 

The canoniſts hold, that this is a prædial tithe, and that the tenth 
toll diſh ought to be paid for the ſame, without deduction of expences : 
but this doth not agree with the common law, and therefore is not 
binding. Deg. p. 2. c. 9 | 

In the caſe of Dodſon and Oliver, E. 1721, in the exchequer; Price 
and Mountague barons were of opinion, that an ancient corn mill ought 
to pay the tenth toll diſh, which being a tenth part of the thing it felt, 
was a prædial tithe, and due of common right: But the chief baron 
Bury and baron Page, that it is a perſonal tithe, and not due of com- 
mon right; and the mill not having paid, is now exempt by the ſtatute 
of the 2 Ed. 6. So the court being divided, the plaintiff had no decree, 
Bunb. 73. 

But before this, in the caſe of Newte and Chamberlain, in the year 
1706, it was decreed in the houſe of lords, on an appeal from the court 

V of exchequer, that the tithes of a mill are perſonal tithes, contrary to 
4 ſeveral ſeeming authorities; and that in conſequence of their being per- 
B {onal tithes, not the tenth of the toll, or the tenth diſh of the corn 
6 ground belongs to the parſon, but the tenth part of the clear profits, aiter 
the charges of erecting the mill, and the other charges of ſervand, 
horſes, and other expences are deducted. Yin. Diſmes. M. a. | 
And in the caſe of Carleton and Brightwell, T. 1728 ; a demand being 
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made by the bill of the tithe of a corn mill, it was inſiſted, that every 
8 tenth toll diſh was due. But it was replied, that this matter was detet- 
mined in the aforeſaid caſe of Newte and Chamberlain, in the houſe of 
7 lords, where a bill was brought for the tithes of a malt mill in Tiverton 
3 in Devonſhire, and where the lords determined with the aſſiſtance of eight 


nn judges (whereof Holt chief juſtice was one) that mills were tithable, but 
TP that the ſame was a perſonal tithe, and fo ought to be paid out of the 
$ | clear gain after all manner of charges and expences deducted: Up" 


* which authority, the maſter of the rolls decreed the mill in queſtion t0 
1H pay tithes, but that they ſhould be paid only as a perſonal tithe: 
\Þ | 2 P. Will. 463. Vin. Diſmes. M. a. 

1 By the ſtatute of the 9 Ed. 2. ft. 1. c. 5. If any do ereft in bis grun, 
. a 9 þh tith 
1 a mill of new, and afterwards the parſon of the ſame place demandeth lil, 


for the ſame, the king's prohibition ſhall not lie. 


A mill] This is only meant of a corn mill : for it hath been reſoled 
that fulling mills, tin mills, lead mills, Jones mills, and the like, ® 
u 


not within this ſtatute, nor is tithe due of 
ee 


ch otherwiſe than by cull 


Tithes. 


Of new] Therefore all corn mills, not erected before this ſtatute are 
tithable. But becauſe many mulls ſince erected may be to us ancient, and 
their firſt erection not known, the rule of their diſcharge ſeemeth to be, 
that all ſuch mills whoſe firſt erection was before time of memory and is 
not otherwiſe known by matter of record, and have not been ſubject to 
the payment of tithes, ſhall be intended to be erected before the ſtatute, 
and ſo to be tithe free. But as to mills for which tithes have been paid, 
and new mills; tithes mult be paid for them. Bob. 127. 

Therefore when prohibitions are moved for to ſtay ſuits for tithes in 
the eccleſiaſtical courts for ancient mills, it muſt not only be ſuggeſted 
that the mill is an ancient mill, but alſo that it hath never paid tithes ; 
and the courts of common law do generally require an affidavit to be 
made of the truth of ſuch ſuggeſtion, to wit, that the mill is ancient, and 
hath not within memory paid any tithes. Bob. 127. 


The king's prohibition ſhall not lie) T. 15 Ja. A prohibition was prayed 
to the ſpiritual court, upon a ſuggeſtion, that the parſon libelled for 
tithes of a mill which was erected upon land diſcharged of tithes by the 
ſtatute of monaſteries 31 H. 8. c. 13. And denied by the whole court: 
for of a mill erected of new, a prohibition lieth not. Cro. Ja. 429. 

If there is a modus in lieu of all tithes iſſuing out of a meſſuage and 
an ancient water mill for corn, and a new water mill for corn is erected 
within the ſaid meſſuage; or if the ſtream on which an ancient mill jtood 


is diverted by the owner (and not by the act of god), and a new mill 


erected upon the new ſtream; they ſhall not be diſcharged by virtue of 
any former modus. 1 Koll's Abr. 641. 

But if there hath been an ancient corn mill for which a modus hath 
been paid for time immemorial, and afterwards by continuance of time 
the mill ſtream changeth its courſe, and goeth in a place a little diſtant 
from the ancient ſtream, and thereupon the owner of the mill pulleth it 
down, and rebuildeth it in the new place where the ſtream new runneth ; 
this ſhall be diſcharged of tithes by force of the ancient modus, for this 
ney by the act of god, and not by the act of the party. 1 N Abr. 

41. | 

So, the addition of a pair of ſtones to an ancient mill, doth not deſtroy 
the modus. Carth. 215. 

But if the ſurmiſe be of a certain rate or modus for all mills erected 
and to be erected, and a mill there appears to be new; the modus cannot 
extend to it, by reaſon of the ſtatute aforeſaid. 3 Bult. 212, 


4.37 


2. It doth not ſeem to be agreed, whether or how far fiſh in ponds or pimings. 


private fiſheries are liable to pay tithes ; and therefore the ſame mult be 
referred to the cuſtoms of particular places. 

But it ſcems that of theſe no tithe can be due, where no profit is made 
thereof, and where they are kept only for pleaſure, or to be ſpent in the 
houſe or family; as fiſh kept in a pond generally are. Bob. 135. 


Alſo fiſh taken in common rivers are tithable only by cuſtom. Gad. 
406. Mood b. 2. c. 2. | 


Hud 
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And in this caſe Lindwood ſays it is only a perſonal tithe, and fia 
be paid to that church where he who taketh them heareth divine ſeryice 
and receiveth the ſacraments. Linde. 195. 

Where fiſh are taken in the fea, tho? they are feræ nature, and conſ. 
quently not tithable of common right, yet by the cuſtom of the realm 
they are tithable as a perſonal tithe, that 1s, not by the tenth fiſh, or in 
kind, but by ſome ſmall ſum of money in conſideration of the profit 
made thereby after coſts deducted. 1 K Abr. 636. 

Upon which foundation, it is ſaid, that if the owners of a ſhip do lend 
it to mariners to go to an iſland for fiſh, and are in conſideration of ſuch 
loan to have a certain quantity of fiſh when they come back; no tithe 
ſhall be paid by the mariners for what is given to the owners, beczyfp 
they are only to pay for the clear gain. Gi#f. 679. 

3. By a conſtitution of archbiſhop Winchelſea, it is ordained, that 
perjonal tithes fhall be paid of artificers and merchandizers, thot is, of {/ 


At 
gain of their commerce; as olſo of carpenters, ſmiths, maſons, ⁊t c en, tin 
keepers, and all other workmen and hirelings, that they pay titles ef thtr 
wages ; unleſs ſuch hirelings ſhall give ſomething in certain to the uſe b. 
ihe lights of the church, if the rector ſhall ſo think proper: That 1s 19 fav, 
they ſhall pay the tenth part of the profit, deducting firſt all neceliare 
and reaſonable expences. Lind. 195. | 

And by the ſtatute of the 2 & 3 Ed. 6. c. 13. Every perſon excrcifiur 
merchandizes, bargaining and ſelling, clothing, handicraft, or oth ert © 
faculty by ſuch kind of perſons, and in ſuch places as heretofore <wilhin - 
forty years have accuſtomably uſed to pay ſuch perfenal tithes, or of fili 
cught to pay (other than ſuch as be common day labourers ), ſhall yearly ot er 
before the feaſt of Eaſter, pay for his perſonal tithes the tenth part ef his 
clear gains; his charges and expences, according to his eftate condition er - 
gree, to be therein abated allowed and dedufted. ſ. 7. 

Provided, that in all ſuch places where handicraftſmen have uſed de pci 
their tithes within theſe forty years, the ſame cuſtom of payment of tithes to 
be obſerved and continue. 1. 8. 

And if any perſon refuſe to pay his perſonal tithes in form aforeſaid, it ſuc! 
be lawful to the ordinary of the dioceſe where the party is dwelling, to call the 
fame party befere him, and by his diſcretion to examine him by all lawful and 
reaſonable means, other than by the party's own corporal cath, concerning lle 
true payment of the ſaid perſonal tithes. ſ. 9. 

Provided, that nothing in this af} ſball extend to any periſh which ſtand; 
upon and towards the ſea coaſts, the commodities and occupying wwherecf bon 
Jijteth cniefly in fiſhing, and have by reaſen thereof uſed to ſatisfy their tithes 
by fiſh, but that all ſuch pariſhes ſhall pay their tithes according to the laude- | 
ble cuſtoms, as they have heretofore of ancient time within theſe forty years 
uſed and accuſtomed, and ſhall pay their offerings as is aforeſaid. ſ. II. 

Provided alſo, that nothing in this aft ſhall extend in any <iſe to Ile iti 
babitents of the cities of London and Canterbury, and the ſuburbs of the jan, 
nor to any other town or place that hath uſed to pay their tithes by tht 
boſe, Sheri than they ought or ſbould have done before the making i 
his act. 1. 12. 


3 This 
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This act reſtrains the canon law in three things: Firſt, where the canon 
law was general, that all perſons in all places ſhould pay their perſonal 
tithes, the act reſtraineth it to ſuch kind of perſons only, as have ac- 
cuſtomably uſed to pay the ſaine within forty years before the making of 
the act. Secondly, whereas by the eccleſiaſtical laws they might before 
this act have examined the party upon his oath concerning his gain; this 
act reſtrains that courſe, ſo that the party cannot be examined upon oath. 
Thirdly, by this act the day labourer is freed from the payment of his 
perſonal tithes. Deg. P. 2. c. 22. 

It cannot be intended upon this act, that if ſuck tithes have been 
ſometimes paid within forty years, they are therefore due; but they mutt 
have been accuftomably, that is, conſtantly paid for forty years next before 
the act. Deg. P. 2. c. 22. 

If it be demanded how ſuch payment muſt now be proved forty 
years before the making of the act; the anſwer is, as in other like cafes, 
a poſteriori ;, by what has been done all the time of memory fince the 
act.” Dep. p. 2+ c. 22. 


Sir Simon Degge ſays, the only caſe that he could find for above a 


hundred years before his time, where the tithes of the profics of ſuch 
trades were ſued for by any clergyman, was that of Dalley and Davis, 
M. 11 Ja. which was thus: The parſon of a pariſh in Brittol libelled in 
the ſpiritual court againſt an innkeeper, to have tithes of the profits of 
his kitchen, ſtable, and wine cellar, and did ſet forth in his libel, that 
he made great gain in ſelling of his beer, having bought it for 5001, and 
fold it for 10001, of which gain he ought to have tithe by the common 


law of the realm. Upon which occaſion, the clerk of the papers in- 


formed the court, that when one had libelled for tithes of the gain of 


101 for rool put out, a prohibition was granted: and the fame was allo 
granted in this caſe. 2 Bulft. 141. 

And perſonal tithes are now ſcarce any where paid in England, unleſs 
for mills, or fiſh caught at ſea; and then payable where the party hears 
divine ſervice, and receives the ſacraments. Wood . 2. c. 22. 


VI. Of the ſetting out, and the manner of taking and 
carrying away of tithes. | 
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1. By a conſtitution of archbiſhop Winchelſea, it is ordained as follows : Generai 
Becauſe by reaſon of divers cuſtoms in the taking of tithes throaghout divers manner of 
eburches, quarrels contentions ſcandals and very great hatreds between the letting out. 


Fectors of the churches aud their pariſhioners do of tentimes ariſe ; we will and 

Taain, that ia all the churches eftavliſhed throughout the province of Can- 

terbury, there Je one uniform taking of tithes and profits of the charches, 
uud. 192, 


Between the -reflors of churches] Which is to be underſtood alſo of 


cars, where the tithes belong to their portion, Lind. 192. 


ThEeoughous 
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Throughout the province] Per provinciam: Lindwood ſays, in ſome c) 

pies it was archiepiſcopatum (as alſo it was in archbiſhop Grey's conflity. 

tions, from whence this was taken); but in a provincial council held 

London under archbiſhop Chicheley the word archiepiſcopatum by conſcn 

of the prelates and the whole clergy was taken away, and proving in. 

ſerted in its place; Lindwood himſelf being then prolocutor. Lind 192. 


And profits of the churches] That is, which do not conſiſt in tithes: 2. 
oblations, mortuaries, and ſuch like. Lind. 192. . 


But notwithſtanding the canon, the manner or form of ſetting out vx 
payment of tithes, is for the molt part governed by the cuſtoim of the 
Woe: 
Notbeforethe 2. If the owner will not cut his crop before it be ſpoiled, the parſon i; 
crop is cut. without remedy. God. 394. 
Parſon may 3. The parſon, vicar, impropriator, or farmer, cannot come himſ-lf 
not ſet it out. and ſet forth his tithes, without the licence and conſent of the owner; 
for if he ſhall of his own head tithe the corn or hay of any landhol(+; 
within his pariſh, and carry it away, he is a treſpaſſer, and an action wil 
lie againſt him for it. Deg. P. 2. C. 14. 
Yet he may 4. But every perſon is bound of common right, to cut down, and 40. 
ſee it ſet out. out the tithes of his own lands. And that it may be done faithfully and 
without fraud, the laws of the church intitle the parſon to have notice 
given him; but by the declarations of the common Jaw, ſuch notice i; 
not neceſſary. Yet nevertheleſs, the common law declareth a cuſtom of 
tithing without view to be an abſurd cuſtom : And by the ſtature of the 
2 & 3 Ed. 6. c. 13. it is enacted, that at all times whenſoever, and as 
often as any prædial tithes ſhall be due at the tithing of the ſame, it ſhall 
be lawful to every party to whom any of the ſaid tithes ought to be paid, 
or his deputy or ſervant, to view and fee their ſaid tithes to be jultly and 
truly ſer forth and ſevered from the nine parts. 
Muſttakecare 5. The care of the tithes, as to waſte or ſpoiling, after ſeverance, reſts 
hs after it B upon the parſon, and not upon the owner of the land. For it ſeemeth, 
1 8988 that the parſon is at his peril to take notice of the tithes being ſet out; 
and fo it hath been declared, that altho* the pariſhioner ought de jure to 
reap the corn, yet he is not bound to guard the tithes of the parſon. 
Gib/. 689. 
May ſpread 6. But after the tithes are ſet forth, he may of common right come 
anddry it upon himſelf, or his ſervants, and ſpread abroad, dry and ſtack his corn, hat, 
the ground. or the like, in any convenient place or places upon the ground where the 
ſame grew, till it be ſufficiently weathered and fit to be carried into th: 
barn. But he mult not take a longer time for cke doing thereof, that 
what is convenient and neceſſary; and what ſhall be deemed a conven! 
and neceſſary time, the law doth not nor can define; for the quantuty 0 
the corn or hay, and the weather, in this caſe are to be conſidered; and 
what ſhall in this and all other caſes of like nature be ſaid to be a reaſon- 
able and convenient time, is to be determined by the jury, if the point 
come in iſſue triable by a jury; but if it come to be determined upon: 
a e — demurres 


demurrer, or other matter of law, the judges of the court where the 

cauſe depends are to reſolve the ſame. Deg. P. 2. c. 14. Str. 245. 

7. And it ſhall be lawful quietly to take and carry the ſame away. And And carry it 
if any perſon carry away his corn or hay, or his other prædial tithes, be- af 

fore the tithe thereof be ſet forth ; or willingly withdraw his tithes of the 

ſame, or of ſuch other things whereof prædial tithes ought to be paid; 

and if any perſon do ſtop or let the parton, vicar, proprietor, owner, or 

other their deputies or farmers, to view, take, and carry away their tithes 

as is aboveſaid; he ſhall forfeit double value, with coſts; to be recovered 

in the eccleſiaſtical court. 2 & 3 Ed. 6. c. 13. ſe 2 

And he may carry his tithes from the ground where they grew, either 

by the common way, or any ſuch way as the owner of the land uſeth to 
carry away his nine parts. But if there are more ways than one, and the 
queſtion is, which is the right way; this is cogniſable in the temporal 
court. Deg. P. 2. c. 14. 
And if the owner of the ſoil, after he hath duly ſet forth his tithes, 
will ſtop up the ways, and not ſuffer the parſon to carry away his tithes, 
or to ſpread, dry, and ſtack them upon the land; this is no good ſetting 
forth of his tithes without fraud within the ſtatute: but the parſon may 
have an action upon the ſaid ſtatute, and may recover the treble value ; 
or may have an action upon the cate for ſuch diſturbance, as it ſcemeth; 
or he may, 1f he will, break open the gate or fence which hinders him, 
and carry away his tithes. Deg. p. 2. c. 14. 

8. But in this he muſt be cautious, that he commit no riot, nor break But mult no: 
any gate, rails, lock, or hedges more than neceſſarily he muſt for his ©? wilful da- 
paſſage. Deg. Pp. 2. c. 14. N 
And when he comes with his carts, teams, or other carriages, to carr 
away his tithes; he muſt not ſuffer his horſes or oxen to cat and depaſture 
the graſs growing in the grounds where the tithes ariſe, much leſs the corn 
there growing or cut: but if his cattle (as cannot be avoided) do in their 
paſſage, againſt the will of the drivers, here and there ſnatch ſome of the 
graſs, this is excuſable. Deg. p. 2. c. 14. 

9. It ſeems, that if tithes ſet forth remain too long upon the land, the penalty on not 

owner of the ſoil may take them damage feaſant; but then, if he be ſued carrying it 
tor them, in order to juſtify he muſt ſet forth how long they had remained x. 
before he took them; and when they ſhall be ſaid to remain too long is 
triable by the jury, Wat. c. 54. 
Or an action upon the caſe will lie againſt the parſon for his negligence 
in this behalf: But no action in ſuch caſe will lie, unleſs the pariſhioner 
hath duly ſet forth his tithes, and hath alſo given notice to the parſon 
that they are ſo ſet forth. Deg. p. 2. c. 14. L. Raym. 187. 

But the occupier of the ground cannot put in his cattle, and deſtroy the 
corn or other tithe; for that is to make himſelf a judge, what ſhall be 
deemed a convenient time for taking it away : but the court and jury, 
upon an action brought, are to determine of the reaſonableneſs of the 
ume, and of the recompence to be made for the injury ſuſtained, I. 

Roym. 189. 
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VII. Tithes how to be recovered. 


Incumbent 1. That tithes may not be loſt to the ſucceſſors, it is injoined by a cop. 
compelled to ftjtution of archbiſhop Vinchelſea, that the rectors and vicars of churches, 
me. who reſpecting the fear or favour of men more than the fear of god, fal 
not demand their tithes with effect, ſhall be ſuſpended, until they pay 
half a mark of ſilver to the archdeacon for their diſobedience. Lind. 11, 
Who to be 2. The general rule is, that the owner of the nine parts is to be {ed 
ſocd. for the tenth. But this rule admits of divers exceptions: As, 
Firſt, If a pariſhioner let his ground or herbage, it is ſaid, that the 
parſon may ſue either the owner of the ground, or the owner of the cattle, 
at his election, for the tithe; if the cuſtom be not againſt it. Gad. 4: 3. 
But in the caſe of Fiſber and Lemen, where cattle were depaſtyred occa- 
ſionally in another man's ground; it was agreed by the whole court of ex- 
chequer, that the owner of the land, and not the owner of the cattle, 
was to pay the tithes : And baron Page ſaid, that as to what had been 
ſaid, that the demand might be either againſt occupier or agiſter, that 
could not be; for the ſame duty could not ariſe in two different perſons ar 
the ſame time. Yiner. Diſmes. L. a. 
So, If hay be put into ricks on the ground, and after fold ; the buyer 
cannot be ſued for the tithe, but the ſeller may, in caſe the tithe thereor 
was not paid before. God. 412. 
But if one ſells underwood ſtanding, or corn or graſs on the ground; 
the buyer, and not the ſeller, ſhall pay the tithes. Beh. 158. 
But if any part thereof be cut before the ſale, the ſeller muit anſwer the 
tithe thereof. Boh. 159. 
So where one ſells ſheep, whereof the parſon is to have a rate tithe; 
the ſeller, and not the buyer, muſt pay the tithe for them. Bob. 138. 
So if one that is owner of a coppice or wood, do cut it down, and {ell 
it all together; in this caſe the ſeller, and not the buyer, muſt anſwer tor 
the tithes. Boh. 159. 
If cattle or other goods tithable be pawned or pledged; it is ſaid, that 
he to whom they are pledged mult pay tithe of them. Bob. 159. 
But if a man deliver cattle or goods to one, to be re- delivered to him; 
he himſelf, and not the perſon to whom they are delivered, muſt pay the 
tithe for them. Bo. 159. 
If a pariſhioner die before he pay his tithes; his executor, if lie hath 
aſſets, muſt pay them. Bob. 159. 
To whom to 3. By the 2 & 3 Ed. 6. c. 13. Every perion who ſhall have any beaſts 
be paid, where gr other cattle tithable, going feeding or depaſturing in any waſte or com. 
3 mon ground, whereof the pariſh is not certainly known, ſhall pay tithes 
for the increaſe of the ſaid cattle fo going in the ſaid waſte or common, 
to the-parſon, vicar, proprietor, portionary, owner, or other their farmeis 
or. deputies, of the pariſh, hamlet, town, or other place, where the owner 
of the ſaid cattle inhabiteth or dwelleth. / 3. 
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4. In the ſaxon times, tithes were recoverable in the county court, Anciently re- 

where the biſhop or his deputy, and the ſheriff, did ſit as co-ordinate guete n 

judges, there being at that time no ſeparate court of ordinary eccleſiaſtical ob oe 

juriſdiftion. 2 Iuſt. 661. ; 

5. By a conſtitution of archbiſhop Winchelſea : Foraſmuch as many are Recoverable 

faund, who are not willing freely to pay their tithes; we do ordain, that the in the ſpiritual 

pariſhioners be admoniſbed once, twice, and thrice to pay their tithes to god and cbt; by the 

ile church. And if they do not amend, they ſhall firſt be ſuſpended from the ange * 
entrance of the church, and ſo at laſt be compelled to pay their tithes by cen- 3 TED 

ſures eccleſiaſtical, if it ſhall be neceſſary. And if they ſhall deſire a relaxa- 

tion er abſclution of the ſaid ſuſpenſion, they ſhall be remitted to the ordin4- 

ry of the place to be abſolved and puniſhed in due manner, Land. 191. 


By the ſtatute of circumſpecte agatis, 13 Ed. 1. ſt. 4. The king to his 
judges ſendeth greeting: Uſe your ſelves circumſpetlly in all matters concern- 
in the clergy, not puniſhing them if they hold plea in court chriſtian, in the 
caſe where a parſon doth demand of his pariſhioners oblations or tithes due and 
accuſtomed : In which caſe, the ſpiritual judge ſhall have power to lake know- 
ledge, notwithflanding the king's prohibition. 


Due and accuſtomed] Debitas vel conſuetas: By this act, lord Coke 
ſays, modus decimandi and real compoſition are eftablifhed [perhaps he 
had better have ſaid, diſtinguiſbed; for both of them were eſtabliſhed long 
enough before this act:] for hereby tithes are divided into two parts, viz. 
tithes due, which is the tenth part; and tithes accuſtomed, which is a duty 
perſonal due by cuſtom and uſage to the parſon in ſatisfaction of tithes, as 
a yearly ſum of money, or other duty. And theſe are here called tithes 
eccyfomed; and for this modus decimandi the parſon may ſue in court 
chriſtian, and is warranted by this act. 2 It. 490. 


By the ſtature of articuli cleri, 9 Ed. 2. ſt. 1. c. 1. Whereas laymen do 
purchaſe prohibitions generally upon tithes, obventions, oblations, mortuaries; 
the king doth anſwer to this article, that in tithes, oblations, obventions, mor- 
tuaries hen they are propounded under theſe names) the king's prohibition 
ſhell bold no Place, altho* for the long withholding of the fame the money may 
be eteemed at a ſum certain. But if a clerk, or a religious man, do ſell his 
lilhss being gathered in his barn, or otherwiſe, to any man for money, if the 
money be demanded before a ſpiritual judge, the king's prohibition fall lie; 


for by the ſale, the ſpiritual goods are made temporal, and the tithes turned 
into chattels. | | 


By the 18 Ed. 3. ſt. 3. c. 7. Whereas writs of ſcire facias have been 
granted io warn prelates, religious, and other clerks, to anſwer diſmes in our 
chancery, and to ſhew if they have any thing, or can any thing ſay, wherefore 
fuch diſmes dught not to be reſtored to the ſaid demandants, and to anſwer as 
well to us as to the party to ſuch diſines; ſuch writs from henceforth ſhall not 
le granted, and the proceſs hanging upon ſuch writs ſhall be annulled and 

L112 | repealed, 


Tithes. 


repealed, and the parties diſmiſſed from the ſecular judges of ſuch nanro 
of pleas, 

Mrits of ſcire facias] This is a writ, where one hath recovered debts or dz. 
mages in the king's courts, and ſueth not for execution within a year and a 
day; after which he ſhall have this writ, to warn the party; who coming not, 
or ſaying nothing to ſtay execution, a writ of feri facias goes, command. 
ing the ſheriff to levy the debts or damages, of his goods. Terms of the lat. 


To warn prelates, religious, and other clerks] This ſcire facias was ng; 
brought againſt the poſſeſſors of the land for ſubtraction of tithes, but 
againſt the prelates or other clerks, which took the tithes after they were 
ſevered, Commiſſions out of the chancery were directed to certain per- 
ſons, giving them authority to inquire, whether ſuch a ſpiritual perſon 
ought to have tithes of ſuch lands; whereupon inquiſitions were taken and 
returned: and if it were found for the ſpiritual perſon, upon this record he 
might have a ſcire facias againſt any prelate, religious, or other clerk, 
that took them after ſeverance. 2 Inſt. 640. 
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By the 1 R. 2. c. 13. The prelates and clergy of this realm do preatly 
complain them, fer that the people of holy church, purſuing in the ſyciritual 
court for their tithes and their other things, which of right ought and of old limes 
were wont to pertain to the ſame ſpiritual court; and that the judges of buly 
church, having cognizance in ſuch cauſes, and other perſons thereof med{ng 
according to the lew, be maliciouſiy and unduly for this cauſe indifted, impri- 
ſened, and by ſecular power borribly oppreſſed, and alſo inforced with violence 
by oaths and grievous obligations and many other means unduly compelled to def} 
and ceaſe utterly of the things aforeſaid, againſt the liberties and franchiſes if 
boly church: Wherefore it is aſſented, that all ſuch Obligations made or to be 
made by dureſs or violence ſhall be of no value. Aud as to thoſe that by mdlice 
do procure ſuch indiftments, and to be the ſame indiclors, after the jane in- 
dictees be fo acquit; ſuch procurers ſhall ſuffer a year's impriſonment, and re- 
ſtore to the parties their damages, and fhall nevertheleſs make a grievous fie 
unto the king. And the juſtices of afſize, or other juſtices, before whom ſuch 
indictees all be acquit, ſhall have power to inquire of ſuch procurers and iu. 
dictors, and duly to puniſb them according to ther deſert, 


By the 1 R. 2. c. 14. At what time that any perſon of the holy church bi 
drewn in plea in the ſecular court, for his own tithes taken by the rome © 
goods taken away; and be which is ſo drawn in plea maketh an exception, Ot 
elledgeth, that the ſubſtance and ſuit of the buſineſs is only upen tithes due of 
right and of poſſeſſion to his church or other his benejice: in [ach caſe the general 
averment ſhall not be taken, without ſhewing ſpecially hex the ſame was U 
lay chattel. 5 


By the 27 ZI. 8. c. 20. when by the noiſe of the diſſolution of monat- 
terics in this parliament, lay men took occaſion upon trifling pretenccs te 
withdraw their tithes, it was cnacted as followeth : Foraſmuch 05 a7 
evil diſpoſed perſens, inhabited in ſundry counties cities towns and Sees 

Neg 


Tithes. 


this realm, having uo reſpect to their duties io almighty ged, but againſt right 
and good conſcience having attempted 4% ſubtrat? and withbold in fome places 
the whole and in ſome places great part of their tithes and ovlations, as well 
perſonal as prædial, due unto god and holy church; and purſuing ſuch their de- 


teſtable enormities and injuries, have attempted in late time paſt to diſobey and 
contemn the proceſs laws and decrees of the eccleſiaſtical courts of this realm, in 
more temerarious and large manner than before this time hath been ſeen: for re- 
formation of which ſaid injuries, and for unity and peace to be preſerved 
amongſt the king's ſubjects of this realm, our ſovereign lord the king, being 
ſupreme head on earth (under god) of the church of England, willing the ſpi- 
tua rights and duties of that church to be preſerved, continued and maintained, 
bath ordained and enacted by authority of this preſent parliament, That every 
of his ſubjects of this real, according to the eccleſiaſtical laws and ordinances 
of tis church of England, and after the laudable uſes and cuſtoms of the pariſh 
r other place wwhere he dwelleth or occupieth, ſhall yield and pay his tithes 
cid offerings and other duties of holy church; and that for ſuch ſubtractions 
of any the ſaid tithes and offerings or other duties, the parſon vicar curate 
or ether party in that behalf grieved, may by due proceſs of the king's eccle- 
feaſtical laws of the church of England, convent the perſon offending, before 
bis ordinary or other competent judge of this realm having authority to hear 
end determine the right of tithes, as alſo to compel the ſame perſon offending 
'9 do and yield his duty in that behalf : And in caſe the ordinary of the dioceſe 
% his commiſſary, or the archaeacon or his official, or any other competent 
ge aforeſaid, for any contempt contumacy diſobedience or other miſde- 
aner of the party defendant, ſhall make information and requejt to any of 
te king's moſt honourable council, or to the juſtices of the peace of the ſhire 
wore ſuch offender denelleth, to affiſt and aid the ſame ordinary commiſſary 
er Ldeacon official or judge, to order or reform any ſuch perſon in any cauſe 
v fore rehearſed ; that then he of the king's ſaid honourable council, or ſuch 
two juſtices of the peace (whereof one to be of the quorum), to whom ſuch in- 
nation or requeſt ſhall be made, ſhall have power to attach or cauſe to be 
e(:acoed the perſon againſt whom ſuch information or requeſt ſhall be made, and 
' commit biet ward, there to remain without bail or mainprize, until he 
ſaell bave found ſufficient ſurety to be bound by recognizance or otherwiſe before 
lr? king's faid counſellor or juſtice of the peace, or any other like counſellor or 
Juſtice of the peace, to the uſe of cur ſaid lord the king, to give due obedience 
is the proceſs proceedings decrees and ſentences of the ecelgſiaſtical court of this 
"ram wherein ſuch ſuit or matter for the premiſſes ſhall depend or be; and that 
every of the king's ſaid counſellors, or two juſtices of the peace whereof the one 
ts be of the quorum as is aforeſaid, ſhall have power to take aud record ſuch 
cn. gances and obligations. ſ. 1. | 

Provided, that this ſhall not extend to any inhabitant of the city of Lon- 
"ur, Concerning any tithe offering or other ecelgſiaſtical duty, grown and due to 


ef tithes and other duties within the ſaid city. 1. 2. 

| Provided alſo, that all perſons, being parties to any ſuch ſuit, may 
de their lawſul action demand or proſecution, appeals, prohibitions, and all 
= #7 ber lawful defences and remedies in every ſuch ſuit, according to the 


3 ſaid 


er paid within the ſaid city; becauſe there is another order made for the pay- 
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ſaid ecclefraſtical Iaws, and laws and ftatutes of this realm, in as ample ne, 


Tithes. 


ner as they might have had if this att had not been made. ſ. 3. 


Shall have power to attach] In the caſe of K. and Saxchee, J 9 V 
when ſeveral quakers had been committed upon this ſtatute, it was alas. 
ged, that the juriſdiction of the ſpiritual court was taken away by the 4; 
of parliament which gives the parſon a remedy to recover ſuch tithe; |, 
diſtreſs, by warrant of a juſtice of the peace: But by the court, the (i! 
act ſeems only to be an accumulative remedy, and not to repeal the fy. 
mer act of the 27 H. 8. IL. Raym. 323. 


By the 32 H. 8. c. 7. (which was alſo made upon occaſion of the difh. 
lution of monaſteries, and which was chiefly intended to enable lunes, 
that by the diſſolutio!:: had eſtates or intereſts in parſonages, or vicar; 
impropriate, or otherwiſe in tithes, to ſue for ſubtraction of tithes in t 
eccleſiaſtical courts,) it 15 enacted as followeth : here divers porſcns f 
habiting in ſundry countries and places of this realm, not regarding their di. 
ties to almighty god and to the king our ſovereign lord, but in few yeers pol 
more contemptucuſiy and commenty preſuming to offend and infringe the g0:d nd 
wholeſome laws of this realm and gracious commandments of our ſovereiyn lid, 
than in times paſt hath been ſeen or known, have not letted to ſubtratt and witl- 


draw the lawful and accuſtomed tithes of corn hay paſturages and other ſert of 


tithes and oblations, commonly due to the ovoners proprietaries and poſſiſſers af ih: 
parſonages vicarages and other ecclgſiaſtical places within this realm ; being . 
more encouraged thereto, for that divers of the king's ſubjefts, being lay fir 
ſons, having parſonages vicarages and tithes to them, and their heirs, ent 
the heirs of their bodies, or for term cf life er years, cannit by the order 
and courſe of the eccleſiaſtical laws of this realiu ſue in any eccleſiaſtical our! 
for the wrongful withholding and detaining of the ſaid tithes or other dutter, 
nor can by the order of the commen laws of this realm have any due rent 
againſt any perſon, his heirs or ofſigns, that wrongfully detaineth or d. 
holdeth the ſame, by occaſion whereof much controverſy ſuit and variance i 


like to enſue among the king's ſubjes, to the great damage and decay if 


many of them, if convenient and ſpeedy remedy be not provided: It is the 
fore enacted, that all perſons of this realm, of «hat eſtate degree or conditiin 
ſoe ver they be, ſhall fully truly and effeflually divide ſetrout yield cr per, © 
and finguler tithes and offerings aforeſaid, according to the lawful crjicans ont 
uſages of pariſhes and places, where ſuch tithes or duties fhall ariſe en Lech 
due; and if any perſon, of bis ungodly and perverſe vill, fha!l detcrn ond 
withhold any of the ſaid tithes or offerings or any part thereof, then the jt 
or perſons, being eccleſiaſtical or lay, having cauſe to demand the jaid fille 7 
offerings, being thereby wronged or grieved, ſhall and may convent the pee 
offe enaing n befe ore the or dinary, his commiſſary, or other competent mumnijter . 
lawful judge of the place where ſuch wrong ſhall be done, according 9 '! 
eccleftaſtical laws ;, and in every ſuch cauſe or matter of ſuit, the ſame ram 
or other judge, having the parties or their lawful procuraters before him, Gall 


proceed to the examination hearing and determination of every ſuch cauſe i 
8 matte", 
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watter, erdinarily or ſummarily, according to the courſe and proceſs of the ſaid 
eclefaſtical laws, and thereupon give ſentence accordingly. 1. 1, 2. 

Aud if any of the parties Mall appeal from the ſentence, order, and defi- 
tive judgment of the ſaid ordinary or other competent judge as ofereſaid ; then 
the ſame judge ſhall, upon ſuch appellation made, adjudge t9 the other party 
the reaſonable coſts of his ſuit therein before expended ; and fhail compel the 
ame party appellant to ſatisfy and pay the fame coſts ſo adjudged, by compul- 
fory proceſs and cenſures of the ſaid laws eccleſiaſtical ; taking ſurety of the 
other party to whom ſuch coſts ſhall be adjudged and paid, to reſtore the ſame cofts 
10 the party eppellant, if afterwards the principal cauſe of that ſuit of appeal ſhall 
te adjudged againſt the ſame party to whom the ſame coſts ſhall be yielded: 
And ſo, every ordinary or other competent judge eccleſiaſtical ſhall adjudge 
coſts to the other party, upon every appeal to be made in any ſuit or cauſe of 
 ſubtraion or detention of any tithes or offerings, or in any other ſuit to be 
made concerning the duty of ſuch tithes or offerings. 1. 3. 

And if any perſen, after ſuch ſentence definitive given againſt him, ſhall ob- 
Pinately and wilfully refuſe to pay his tithes or duties, or ſuch ſums of money 
Va adjudged, wherein he fhall be condemned for the ſame; it ſhall be lawſu, 
for two juſtices of the peace for the ſame ſhire, whereof ene to be of the quo- 
rum, upon information certificate or complaint to them made in writing by the 
ſaid ecclefraſtical judge that gave the ſame ſentence, to cauſe the ſame party {a 
refuſing to be attached and committed to the next gaol, and there to remain 
without bail or mainpriſe, till he ſhall have found ſufficient ſureties to be bound 
by recognizance or otherwiſe, before the ſame juſtices, to the uſe of our lord 
the king, to perform the ſaid definitive ſentence and judgment. 1. 4. 

Provided, that no perſon ſhall be ſued or otherwiſe compelled to pay any 
tithes, for any manors lands tenements or other hereditaments, which by the 


laws or flatutes of this realm are diſcharged or not chargeable with the payment 


of any ſuch tithes. ſ. g. 

Provided alſo, that this fhall not in any wiſe bind the inhabitants of the 
ty of London and ſuburbs of the ſame, to pay their tithes and offerings with- 
a the Sou city and ſuburbs, otherwiſe than they ought to have done be- 

Foe. . . 

And in all caſes where any perſon ſhall have any eftate of inheritance, free-- 
held, term, rigbt, or intereſt in any parſonage, vicarage, portion, penſion, 
l.thes, oblations, or other eccleſiaſtical ar ſpiritual profit, which ſhall be made 
'emporal or admitted to be in temporal hands and lay uſes and profits by the 
*aws or ſtatutes of this realm, ſhall be diſſeiſed deforced wronged or other-- 
5% e rept or put from their lawful inheritance, eſtate, ſeifin, poſſeſſion, occu- 
tation, term, right, or. intereſt therein, by any ether perſon claiming to have 
% in or title to the ſame; the perſon ſo diſſeiſed deforced or wrongfully: 
kept or put out, bis heirs, his wife, and ſuch other to whom ſuch injury and 
wrong ſhall be done, may have their remedy in the king's temporal courts,. or 
other temporal courts, as the caſe ſhall require, for the recovery or obtaining of 
lle ſame, by writs original of præcipe quod reddat, Age of novel diſſeiſin, 
mortdanceſtor, quod ei deforceat, writs of dotver, or. other. writs: originnk, , 
= 9 coſe ſhall require, to be deviſed and granted in ths king's court of chan-- 
bY, in like manner and form as. they might have had for lands N 
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other hereditaments in ſuch manner to be demanded + and riss of 2 
and other writs for fines to be levied, and all other aſſurances to be had of tho 


ſame, ſhall be granted in the ſaid chancery, according as hath been n + 


Lovs 


medy for the ſame in the ſpiritual courts, according to the ordinance 
firſt part of this act mentioned, and not otherwiſe. ſ. 7, 8. 
Recovery of 6. By the 2 & 3 Ed. 6. c. 13. the aforeſaid acts of the 27 II. 8. 4. 20 
Ms _ and the 32 71. 8. c. 7. ſhall ſtand in full force: And moreover, it is fur 
ral courts, by ther enacted as followeth ; viz. All perſons ſball truly and juſtly, with! 
the 2&3 fraud or guile, divide ſet out yield and pay all manner of the predjal tithe, 
Ed. 6, in their proper kind, as they riſe and happen, in ſuch manner and fem ar 
been of right vielded and paid within forty years next before the making of Alu 
act, or of right or cuſtom ought to have been paid; and no perſon Hall i; 
or carry away any ſuch or like tithes, which have been yielded or paid wit 
the ſaid forty years, or of right ought to have been paid, in the plate «© 
places tithable of the ſame, before he hath juſtly divided or ſet forth for tl! 
tithe thereof the tenth part of the ſime, or otherwiſe agreed for the ſame title 
with the parſen, vicar, or other owner, proprietary, or farmer of the ſait 
tithes; under the pain of forfeiture of treble value of the tithes j7 laben e 
carried away. ſ. 1. 


Truly and juſtly, without fraud or guile] In the caſe of 7:7: and ret 
T. 44 Eliz. In a prohibition : The caſe was, Heale did ſet out his pre: 
dial tithes, and divided them juſtly from the nine parts, and ſoon atter 
carried the fame away. Sprat ſued for a ſubtraction of the ſame in the 
eccleſiaſtical court, Heale pleaded that he had ſet them out, as above, 
Whereunto Sprat ſaid, that preſently after his ſetting out, he carried 
the ſame away, to the defrauding of the ſtature. And it was achudges 
that this was fraud and guile within this act, albeit he did ultly dil 
the ſame within the letter of this law. It was further refolved, that !t H 
owner of the corn before ſeverance grant the ſame to another, ot e 
that the grantee ſhould rake away the ſame, to the end to defraud the 
parſon of his tithe z this is fraud and guile within this ſtatute. 2 Toft. 049. 


Prædial Tithes) This branch extends only to prædial tithes. Thus ; 
the caſe of Booth and Southraie, E. 1 Ja. In debt upon this ſtatute Y 
the parſon of the church, for not ſetting forth of the tithes of chee# 
calves, lambs, cherries, and pears, to have the treble value; the defender 
pleaded nihil debet, and it was found againſt him. And it was moe. 
arreſt of judgment, that the ſaid tithes of cheeſe, or calves, and 
were not prædial tithes, and therefore not within this branch of 1 
tute; and this act is penal, and ſhall not be taken by equity ble 
was allowed by the whole court. 2 Inf. 649. 


PREP? 
th ue 


bw 
' 


1 


Tithes. 


Within forty years next before the making of this ah] This time of forty 
years is here ſet down, becauſe forty years in the eccleſiaſtical court about 
tithes make a preſcription. 2 It. 649. 1 Ought. 2 63. 


Or of right or cuſtom ought to have been paid] The ſenſe of theſe words 
of right ought to have been paid, 1s of tithes to be yielded in ſpecie within 
forty years; and the ſenſe of the words of right or cuſtom, is, by rightful 
cuſtom de modo decimandi. 2 Iiſt. 650. ; 


Under the pain of forfeiture of treble value of the tithes fo taken or carried 
away] This branch doth not give the forfeiture to any perſon in certain; 


and therefore it was pretended, that the forfeiture ſhould be given to the 
king: And thereupon, the attorney general, 1. 29 Elix. did exhibit an 
information in the exchequer, againſt one JY/ood a pariſhioner of Iclington 
in the county of Cambridge, for this treble forfeiture, for carrying away 
his tithes before they were juſtly divided. The defendant pleaded not 
guilty; and by a jury at the bar he was found guilty ; and in arreſt of 


judgment it was moved, that 1n this caſe the forfeiture was not given to 


the king, for that the words of the act be, under the pain of forfeiture of 
treble value of the tithes ſo taken away and whenſoever a forfeiture is 
given againſt him that doth diſpoſſeſs the owner of his property, as here 
he doth of his tithes, there the forfeiture is given to the party grieved or 
diſpoſſeſſed; and the rather for that this is an additional law, and made 
for the benefit of the proprietor of the tithes. And ſo it was adjudged 
by Manwood and the whole court of exchequer. And this was the firſt 
leading caſe that was adjudged upon this point; and ever fince, it hath 
been received for law, that the party intereſted in the tithes ſhall in an 
action of debt recover the treble value. 1 It. 159. 2 Inſt. 650. WE: 

And it is to be obſerved, that the treble value only, and not the 
tithes themſelves, nor any ſatisfaction for them, may be recovered in the 


temporal court: that being out of the Juriſdiction of thoſe courts, and 
_ wholly in the ſpiritual court. Which is the reaſon why in all ſuits upon 


this ſtatute, the action is not laid for ſubtraction of tithes but for a con- 
tempt of the ſtatute in not ſetting them out. And being a conterapr, the 
action dies with him who committed the contempt ; and doth not lie 
againſt his executor. Gzbſ. 697. 1 Vern. bo. 

And it hath been held, that an action grounded on this ſtatute, for not 
letting forth of tithes, is not within the ſtatute of limitations; that ſtature 
not extending to actions grounded on acts of parliament : therefore the 
plaintiff is not by law confined to ſix years, or to any other time certain, 
within which to bring his action. Wat. c. 58. | 
Thus, in the caſe of Marſton and Cleypole, E. 1726; on a bill by a lay 
mpropriator for tithes in the court of exchequer, for about twenty four 
years; the defendant, as to ſuch part of the bill as prayed diſcovery and 
relief for any time before within ſix years next before hling the bill or 


ſerving the ſubpœena, pleaded the ſtatute of limitations, and that he did 


not promiſe to make any ſatisfaction for any tithes before the ſaid fix 
ears; but it was over-ruled by the court; becauſe the detendant, as to 


Vor. II. | M ni m tithes, 2 
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double value 
in the eccleſi- 
aſtical court, 
by the ſame 
ſtatute. 
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tithes, is only in the nature of a receiver or bailiff for the plaintiff; 8 
which caſe the ſtatute of limitations doth not operate. Bunb. 213. : 

If a jury give a verdict for the plaintiff, they muſt find the real vn. 
lue of the tithes, which ſhall be trebled by the court; as if the jury find 
the real and ſingle value to be twenty pounds, they ought to give the 
plaintiff only ſo much, and the court ſhall treble it, and make that fun 
given by the jury to be ſixty pounds, which is the treble value. But 
the iſſue be upon the cuſtom of tithing, or any other collateral point, tl. 
jury then need not to find any value of the tithes ; for that in ſuch ca, 
the defendant ſhall pay the value expreſſed by the plaintiff in his decla;1. 
tion: becaule by the collateral matter pleaded in bar, the value of the 
tithes ſet forth in the declaration is confeſſed, Therefore in all action 
brought upon this ſtatute, if the defendant plead any collateral matter ir 
bar of the action, he muſt take the value of the tithes mentioned in the 
declaration by proteſtation; that is, he muſt by the form of a protellation 
aver, that the tithes were not of that value as is declared; otherwiſe he 
will be charged with the value the plaintiff” hath by his declaration {: 
upon them. And the fame law is ſaid to be, if judgment be given 
for the plaintiff by abi dicit, non ſum informatus, or upon demurrer, 
Watf. c. 58. 

And neither damages nor coſts can be recovered with the treble value; 
becauſe the ſtatute hath not expreſsly given them: except that by the 
ſtatute of the 8 & 9 I. c. 11. it is enacted, that in all afions of debt upin 
the ſtatute for not ſetting forth of tithes, wherein the ſingle value or damay: 
found by the jury hall not exceed the ſum of twenty nobles ; the plaintiff l. 
taining judgment, or any award of execution after plea pleaded or demirrer 


Joined therein, ſhall. recover his coſts of ſuit ; and if the plaintiff ſhall became 


nonſuit, or ſuffer a diſcontinuance, or a verditt ſhall paſs againſt him, the de. 
fendant ſball recover his coſts. ſ. 3. 

7. By the aforeſaid ſtatute of the 2 & 3 Ed. 6. c. 13. At all times when- 
foever, and as often as any predial tithes fball be due at the tithing ef the 
ſame , it ſhall be lawful to every party to whom any of the ſaid tithes ought (0 
be paid, or his deputy or ſervant, to view and ſee their ſaid tithes to be ji! 
aud truly ſet forth and ſevered from the nine parts; and the ſame quietly i 
take and carry away : and if any perſon carry away his corn or hay, er lis 
ether prædial tithes, before the tithe thereof be ſet forth; or willingly auith- 
draw his tithes of the fame, or of ſuch other things whereof prædial tithes 
ought to be paid; or do ſiop or let the parſon, vicar, proprietor, owner, , 
ether their deputies or farmers, to view, take, and carry away their tithes c. 
is aboveſaid ; by reaſon whereof the ſaid tithe or tenth is loſt, impaired 
hurt : then upon due, proof thereof made before the ſpiritual judge, OT u 


\ other judge to whom heretofore he might have made complaint; the fag 


cerrying away, witharawing, letting, or ſtopping, ſhall pay the double _ 
of the tenth or tithe ſo taken, loft, withdrawn, or carried away, oe di 
beſides the coſts charges and expences of the ſuit in the ſame : The ſan 1. be 


CE 7 before the eccleſiaſtical judge, according to the king's ecclfraſtics 
aws. ſ. 2. 


1 Provided, 


Provided, that mo perſen ſhall be ſued or otherewiſe compelled to yield give or 
pay any manner of tithes, for any manors, lands, tenements, or hereditaments, 


which by the laws and ſtatutes of this realm, or by any privilege or preſcription, 


are not chargeable with the payment of any ſuch tithes, or that be diſcharged 
by any compoſition real. 1. 4. 


Shall pay the double value] The reaſon why the double value is by this 
branch to be recovered in the eccleſiaſtical court, where by the former 
branch the parſon at the common law ſhall recover the treble, is, for that 
in the eccleſiaſtical court he ſhall recover the tithes themſelves; and there- 
fore the value recovered in the eccleſiaſtical court 1s equivalent with the 
treble forfeiture at the common law. 2 Iuſt. 650. 

And the double value, together with the ſtatute, ought to be expreſsly 
mentioned in the libel : but yet the libel mult be fo ordered, as not to be 
grounded directly upon the ſtatute for more than double value; for if the 
ſingle damages, that is, the value of the tithes, be alſo grounded upon it, 
this will be interpreted a ſuing in the ſpiritual court for treble value; and 
a prohibition will lie. Godab. 245. Givf. 697. 


Over and befides the coſts, charges, and expences] So as the ſuit in the ec- 
cleſiaſtical court is more advantagious, than the ſuit for the treble forfei- 
ture at the common law. For at the common he ſhall recover no coſts ; 
but he ſhall recover in the eccleſiaſtical court his colts, charges, and 
expences. 2 Inſt. 651. 

8. And if any perſon do ſubtraft er withdraw any manner of tithes, ob- Manner of \a- 
ventions, profits, commodities, er other duties (beſorementioned), or any part ing for tithes 
of them, contrary to the true meaning of this att, or of any other aft hereto- Farr g 
fore made; the party ſo ſubtrafling er withdrawing the ſame may be convented 8 
aud ſued in the king's ecclefiaſtical court, by the party from whom the ſame 
ſhall be ſubtracted or withdrawn, to the intent the King's eccleſſaſtical judge may 
bear and determine the ſame, according to the king's eccleſiaſtical laws : And 
it foall not be lawful to the parſon, vicar, proprietor, owner, or other their 
farmers or deputies, contrary to this af, to convent or ſue ſuch withbolder of 
lil hes, obventions, and other duties aforeſaid, before any other judge tan 
ecclefiaſtical. 2 & 3 Ed. 6. c. 13. 1. 13. 

Ard if any archbiſhop, biſhop, chancellor, or other judge eccleſſaſtical, give 
eny ſentence in the foreſaid conſes of tithes, obventions, Profits, emoluments, 
aud other duties aforeſaid, or in any of them (and no appeal or prohibition 
hanging), and the party condemned do not obey the faid ſentence; it ſhall be 
lawful tg every ſuch judze eccliſiaſtical, to excommunicate the ſaid party jo as 
eforeſaid condemned aud diſobeyins : In which ſentence of excommunication, if 
! br aid party excommunicate wilfully ſtand and endure flill excommunicate by 
de ſpace of forty days next after, upon denunciation and publicaiicn thereof 
in the pariſh church or the place or pariſh where the party ſo excommunicate 
© dwelling or moſt abiding, the ſaid judge eccleſiaſtical may then at his pleaſure 
Sirnify to the kinz in his court of chancery, of the ſtate and condition of the ſaid 
Pad ſo excommunicate, and thereupon require proceſs de excommunicato ca- 

Ka be awarded againſt every ſuch perſon as hath been fo excommuni- 
Oe, KY 7 XL | | | | | 
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And if the party in ſuch caſe ſpall ſue for a probibition; be ſhall, befor 
any probibition granted, deliver to ſome of the juſtices or judge of the cant 
where he demandeth prohibition, a true copy of the libel, ſubſcribed by his 
hand; and under the copy of the ſaid libel ſhall be written the ſupgeſticy 
wherefore be demandeth the prohibition : And in caſe the ſaid ſupgeſiicy, by 
Iwo honeſt and ſufficient witneſſes at leaſt, be not proved true in the oy; 
where the ſaid prohibition ſhall be ſo granted, within fix months ne; fel. 
lowing after the ſaid prohibition ſhall be ſo granted and awarded; then tis 
party ihat is letted or hinared of his ſuit in the ecclefiaſtical ccurt by fuck 
provivition, ſhall upon his requeſt and ſuit, without delay, have a conſultatic; 
granted by the ſame court; and ſhall alſo recover double coſts and damages, 
ogainſt the party that ſo purſued the prohibition, to be aſſigned or aſſeſed by 
= fame court, for which caſts and damages the party may have on action it 

4 | : 

Provided, that nothing herein jhall extend 10 give any miniſter er fich: 
eccleſiaſtical, any juriſdiction to hold plea of any matter cauſe or thing, con. 
trary to the ſtatute of Weſtminſter 2. c. 5. the ſtatutes of articuli cleri, 
circumſpecte agatis, ſylva cædua, the treatiſe de regia prohibitione, 6 
againſt the ſtatute of 1 Ed. 3. c. 10; mor to bold plea in any matter, 
<vherecf the king's court of right ought to have juriſdiction. 1. 15, 


S. 13. May be convented ] In the caſe of Machin and Molton, E. 11 JW: 
It was moved for the diſcharge of a rule by which a prohibition was 
granted unleſs cauſe ſhewed, to the conſiſtory court of the archbiſhop of 
York ; where Molton, rector of the church of South Collingham in the 
dioceſe of York, preferred a libel againſt Machin for ſubtraction of tithes, 
And the motion for the prohibition was grounded upon a ſuggeſtion, that 
Machin lived within the dioceſe of Lincoln, and therefore ought not to 
be cited out of the dioceſe where he lived, by the 23 U. 8. c. 9. And 
the cauſe which was ſhewed to the court to diſcharge the rule was, be- 
cauſe Machin had lands within the dioceſe of Tork, namely, in the pariſh 
of South Collingham ; for the tithes of corn growing upon which lands, 
Molton libelled in the conſiſtory court of Vork; and when the citation 
was ſerved, Machin was there, tho' he lived generally within the diocc!: 
of Lincoln. And by Holt chief juſtice ; if a man lives within the 19- 
cele of A, and occupies lands in the dioceſe of B, if he ſubtracts tithes 11 
B, he may be cited and ſued there; and it is not within the ſaid ſtatute: 
for when he occupies lands in Þ, that makes him an inhabitant there, 0 


but of the intent of the ſtatute ; and by the ſtatute of the 22 77. f. . 
J 2. the ſuit for withholding of tithes in expreſs words is appointed to 


be, before the ordinary of the place where the wrong was done. L. A. 
452, 534. | 


Or the place or pariſh] It ſeemeth that the words ſhould be, of ti 
place or pariſh, 


8. % By we beef and Alen winner of heat} This chuf was 
made in favour of the clergy, tor proof to be made by witneſſes ; Which 
they had not at the common law. But if the ſuggeſtion be in thc neg” 


Tiyly 


Tithes. 


tive, as if the proprietary of a parſonage impropriate ſue for tithes, and 
the cauſe of the ſuggeſtion be, that the parſonage is not impropriate; or 
if a parſon ſue for tithes of lands in his pariſh, and the party ſue for a 
prohibition for that the land lieth not in that pariſh, or that the parſon 
that ſueth for tithes was not inducted, or any the like cauſe in the nega- 
tive of any matter of fact; he ſhall not produce any witneſſes by force 
of this branch, becauſe a negative cannot be proved: and therefore a 
prohibition upon cauſes in the negative remains as it was at the common 


law. 2 Inſt. 662. 


Proved true] It is ſufficient in this caſe that enough is proved, upon 
which to ground a prohibition, tho* the ſuggeſtion be not ſhewn to b. 
ſtrictly and wholly true. So where the ſuggeſtion was for twenty acres ©: 
paſture and as many acres of wood in lieu of tithes, and proof was only 
made of the wood; or where the ſuggeſtion was for wool and lamb, a: 
the witneſſes only proved as to the lamb ; or for a hundred acres, whe! 
there were only ſixty ; or for twenty ſhillings by way of modus, where 
the ſum was forty ſhillings : in theſe caſes, the proofs were adjudged to 
be ſufficient, becauſe enough was proved to ſhew, that the court chriſtiat 
ought not to hold plea thereof. But if proof is neither made of the 
modus laid, nor of any other modus; then the ſuggeſtion is not proved. 
Gib/. 699. | | 

As to the clearneſs of the evidence, it is ſufficient in this caſe, if the 
witneſſes do declare as to the matter of the ſuggeſtion, that they believe 
it, or have known it ſo, or have heard it, or that there is a common 


fame of it. G7bſ. 699. 


Within fix months] If there is no certainty in the firſt proof, it cannot 
be ſupplied by good proof after the ſix months; but if good proof 15 
made within the time, it may be certified after the time. G, 700. 


Six months] That is, ſix kalendar months; and not. to be reckoned 
by twenty eight days to the month. 2 Salk. 554. 


Sx months next following] Which muſt be computed from the teſte of 
1 . . . . 
tne writ z and not fix months in the term time only, but the vacation 
hall be included as part of the time. 2 Salk. 554. L. Kaym. 1172. 


Have a conſultation granted] After which, the party may have a new 
prohibition upon the ſame libel; inaſmuch as the ſtature of the 30 Ed. g. 
againſt prohibition after conſultation, extends not to thote conſultations 
for defect of proof within ſix months, but only to conſultations which are 
granted upon the matter of the ſuggeſtion, 6. 700. 


9 15. Contrary to the flatute of Weſtminſter he fecond] Concerning 
the writ of Indicavit, given by that ſtatute. 2 rf. 063. 


The ſtatutes of articuli cleri, circumſpecte agatis, ſylva cædua] All 
which, with reſpe&t unto tithes, are ſpecitied in this title. 


Ts 


+IS 


1 The treatiſe de regia prohibitione] Which is that which i; Intith 
[| Prohibitio formata ſuper articulis, Vet. Magn. Chart. part 2. fal. 
il | 2 Inſt. 663. | g 
#i Nor againſt the ſtatute of the 1 Ed. 3. c. 10.] This is miſprinted; ff 
3 the act is 1 Ed. 3. ft. 2. c. 11. that if any ſuit be in the fpiritual cou 
14 againſt indictors, a prolübition doth lie. 2 /t. 663. 
1 Sai! oy ſmall g- By the 7 & 8 W. c. 6. For the more eaſy and effefual recgrery if 
i 2 Pres {mall tithes, and the value of them, where the ſame ſhall be ungyy ſub 
3.89 YUUILCES - . E 
* en tracted and detained, where the ſame do not amount to above the yearly dali 
"4 N of forty ſhillings from any one perſon; it is enacted, that all Perſons ſha! 
FJ well and truly ſet out and pay all and fingular the tithes commonly ll; 
2 4 ſmall tithes, and compoſitions and agreements for the ſame, with all effering 
W oviations and cbventions, to the ſeveral reflors vicars and other perſons i 
8 whom they ſhall be due in their ſeveral pariſhes, according to the rigli 
1 cuſtoms and preſcrip jens commonly uſed within the ſaid pariſhes re pech: 
BY And if any perſon ſhall ſubtraft or withdraw, or any ways fail in the tric 
14 # Payment of ſuch ſmall tithes offerings oblations obventions or compoſitions, hy 
1 the ſpace of twenty days at maſt after demand thereof ; it ſhall be lawful fir 


the perſon to whom the ſame ſhall be due, to make his complaint in criti 


to two or more juſtices of the peace, within that county place or diviſu 
ro here the ſame ſhall grow due, neither of which juſiices is to be patron f 
| he church or chapel whence the ſaid tithes ſhall ariſe, nor any ways intereſted 
4 in ſuch tithes offerings oblations ob ventions or compoſitions aforeſaid. |. 1. 

And on ſuch complaint, the ſaid juſtices ſball ſummon in writing under 
their hands and ſeals, by reaſonable warning, every ſuch perſon againſt whin 
ſuch complaint ſhall be made; and after his appearance, or upon default i 
appearance, the ſaid warning or ſummons being proved before them uf 
oath, the ſaid juſtices ſhall proceed to hear and determine the ſaid comflaint, 
bo and upon the preofs evidences and teſtimonies produced before them, fell is 
{| | writing under their hands and ſeals adjudge the caſe, and give ſuch 11: 
BH ſonable allowance and compenſation for ſuch tithes oblations and comp«ſition 
% jo ſubtrated or withbeld as they ſhall judge to be juſt and reoſenab!e, ts 
alſo ſuch cofts and charges not exceeding ten ſhillings as upon the nei 
te cauſe ſhall appear juſt. ſ. 2. 

And if any perſon ſhall refuſe or neglect, fer the ſpace of ten dens af 
notice given, to pay or ſatisfy any ſuch ſum of money, as upon ſuch conpuen 
and proceeding ſhall by two ſuch juſtices be adjudged as aforeſaid ; in 
ſuch caſe the conſtables and churchwardens of the ſaid pariſh, or one 0 
ſhall by warrant under the hands and ſeals of the ſaid juſtices to tv , 
refed, diſtrain the goods and chattels of the party ſo refuſing or reg 
aforeſaid , and aſter detaining them [not leſs than four days, ner were M. 
eght, 27 G. 2. c. 20.] in caſe the ſaid ſum ſo adjudged together ils 1 
Jonavle charges of making and detaining the ſaid diſtreſs be noi fendhed i, 
paid by the ſaid party in ihe mean time, ſhall make publick ſule therett, up 
pay io the parly complaining ſo much ef the money arifing by ſuc 14% 
may ſatisfy .the ſaid ſum ſo adjudged, reteining to themſelves ſuch t . 
charges for making aud keeping ide faid dijtreſs as the ſaid juftices js + p 
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| : fand alſo dedaing their reaſonable charges of ſelling the ſaid diſtreſ; re- 
N long exp (if any ſhall be) to the owner upon demand: 27 G. 2. 


X pi the Tad juſtices ſhall have power to adminiſter an oath. ſ. 4. 
Provided, that this act ſhall not extend to. any tithes, oblations, payments, 

or obventions, within the city of London or liberties thereof; nor to any other 

city or town corporate where the fame are ſettled by att of parliament, ſ. 5. 
And no complaint ſhall be heard and determined by the ſaid juſlices, unleſs the 


* complaint ſhall be made within two years next after the times that the ſame 


tithes, oblations, obventions, and compoſitions did become due. ſ. 6, 

Provided alſo, that any perſon finding himſelf aggrieved by any judgment 
to be given by ſuch two. juſtices, may. appeal to the next. general quarter ſe/- 
ons to be held for that county or other. diviſien; and the juſtices there ſhall 
proceed finally to hear and determine the matter; and to reverſe the ſaid 
judgment, if they ſpall ſee cauſe; and if they ſhall find cauſe to confirm the 
ſaid judgment, they ſhall decree the ſame by order of ſeſſions, and ſhall alſo 
proceed to give ſuch coſts againſt the appellant, to be levied by diftreſs gu 
ſale of the goods and chattels of the ſaid appellant, as to them ſhall ſeem juſt 
and reaſonable. And no proceedings or judgment had by virtue of this act, 
hall be removed or ſuperſeded by any writ of certiorari er other writ out of 
his majeſty's courts at Weſtminſter cr any cther court, unleſs the title of ſuch 
tithes oblations or obventions ſhall be in queſtion, ſ. 7. 

Provided, that where any perſon complained of for ſubtracting or with- 
holding any . ſnall tithes or other duties aforeſaid, ſhall before the juſtices to 
whom ſuch complaint is made, inſiſt upon any preſcription, compoſition, er 
modus decimandi, agreement, or title, whereby be ought to be freed from 
payment of the ſaid tithes ar other dues in queſtion, and deliver the ſame in 
<writing to the ſaid juſtices ſubſcribed by bim; and ſhall then give to the party 
complaining, reaſonable and ſufficient ſecurity to the ſatisfaftion of the ſaid 
Juſtices, to pay all ſuch coſts and damages, as upon a trial at law to be had 
for that purpoſe in any of his majeſty*s courts having cognizance of that matter 
ſaa!l be given againſt him, in caſe the ſaid preſcription compoſition or modus 
decimandi ſhall not upon the ſaid trial be allowed; in that caſe, the ſaid juſtices 
Hall forbear to give any judgment in the matter, and then and in ſuch caſe, 


the parly complaining ſhall be at liberty to proſecute ſuch perſon for his ſaid 


3 in any other court where be might have ſued before the making of 
Wis aft, 1.8. 

Aud every perſon who ſhall by virtue of this aft obtain any judgment, ar 
«gain/t whom any judgment ſhall be obtained, before any juſtices of the peace 
out of ſeſſions, for ſmall tithes oblations obventions or compoſitions, ſhell cauſe 
or procure the ſaid judgment to be inrolled at the next general quarter ſeſſion 40 
be beld for the ſaid county or other diviſion; and the clerk of the peace ſhall 
then tender thereof inroll the ſame, and ſhall not receive for the inrollment of 
i one judgment any fee or reward exceeding one ſhilling ; and the judgment 
' rolled, and ſatisfaftion made by paying the ſum adjudged, ſhall be a good 
a to conclude the ſaid rectors vicars and other perſons, from any other remedy 
JT the ſaid ſmall tithes oblations obventions or compeſitions, for which the 


And 
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And if auy perſon againſt whom ſuch judgment ſhall be had, ſhall ran: 
out of the county or other diviſion before the levying of the ſum adjudged ſy 
Juſtices wwho made the judgment, or one of them, ſhall certify the ſame ade 
hand and ſeal to any juſtice of ſuch other county or place wherein the ſeid 
perſon ſhall be an inhabitant ; who ſhall, by warrant under his hand and ſeal 
to be directed to the conſtables or churchwardens of the place or one of thy, 
levy the ſum ſo adjudged to be levied, upon the goods and chattels i ful 
perſon, as fully as the ſaid other juſtices might have done, if be had not n. 
moved as aforeſaid. 1. 10. 

And the juſtices who ſhall hear and determine any of the matters afare(1i} 
ſhall have power to give coſts, not exceeding ten ſhillings, to the party me 
ſecuted, if they ſhall find the complaint to be falſe and vexatious; to be lere. 
in manner and form aforeſaid. 1. 12. 

And if any perſon ſball be ſued for any thing done in the execution of ili; 
af, and the plaintiff in ſuch ſuit ſhall diſcontinue his action, or be nom. i. 
or a verdict paſs againſt bim; ſuch perſon ſhall recover double coſts. \, \1, 

Provided, that any clerk or other perſon, who fhall begin any ſuit for Te- 
covery of ſmall tithes, oblations, or obventions, not exceeding the value of fir! 
ſhillings, in his majeſty's court of exchequer, or in any the eccleſiaſtical courts, 
ee 8 no benefit by this act for the ſame matter for which be halb f 

e „ . 
Suit for 5 10. By the 7 & 8 W. c. 34. Whereas by reaſon of a pretended ſcrup!: 
2 2 of conſcience, quakers do reſuſe to pay tithes and church rates; it is enactel, 
of the peace. Hat Where any quaker ſhall refuſe to pay or compound for his great or ſmil 
tithes, or to pay any church rates, it ſhall be lawful for the two next juſtice 
of the peace of the ſame county (other than ſuch juſtice as is patron of the 
church or chapel whence the ſaid tithes ſhall ariſe, or any ways intereſted in 
the ſaid tithes), upon the complaint of any parſon, vicar, farmer, or projri- 
etor of iuthes, churchwarden or churchwardens, who ought to have receive 
or collect the ſame, by warrant under their hands and ſeals, to conven? beſt 
them ſuch quaker or quakers neglecting or refuſing to pay or compound fer ile 
0 | ſame, and to examine upon oath (or affirmation, in caſe of the examinatimn f 
bo a quaker) the truth and juſtice of the ſaid complaint, and to aſcertain and 
=. ſtate what is due and payable; and by order under their hands and ec '0 
direct and appoint the payment thereof, ſo as the ſum erdered do not ences. 
ten pounds: and upon refuſal to pay according to ſuch order, it ſhall be l. 
ful for any one of the ſaid juſtices, by warrant under his band and ſea, . 
levy the ſame by diſtreſs and ſale of the goods of ſuch offender, his etc, 
or adminiſtrators, rendring only the overplus to him or them, the nect|/a!) 
charges of diſtraining being thereout firſt deducted and allowed by the ſais 
Juſtice. And any perſon finding himſelf aggrieved by any judgment giv 9 
ſuch two juſtices, may appeal to the next general quarter ſeſſions 1 be bl 
for the ccuniy, riding, city, liberty, or town corporate; and the juſtices , 
ſhall proceed finally to hear and determine the matter, and to reverſe lle ſa 
judgment, if they ſee cauſe ; and if they ſhall find cauſe to continue tht ſaid 
Judgment, they ſhall then decree the ſame by order of ſeſſions, and ſhall ul 
proceed to give ſuch coſts againſt rhe appellant, to be levied by diſtreſs ® 
ale of the goods and chaltels of the ſaid appellant, as to them ſhall ſeem uy 
5 | 
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and reaſonable. And no proceedings or judgment had by virtue of this act, 


ſhall be removed or ſuperſeded by any writ of certiorari or other writ out of 


his majeſty's courts at Weſtminſter, or any otber court whatſoever, unleſs the 
title of ſuch tithes ſhall be in queſtion. ſ. 4. 

Provided, that in caſe any ſuch appeal be made as aforeſaid, no warrant of 
diſtreſs ſhall be granted, until after ſuch appeal be determined. ſ. 5. 

And by the 1 G. ſt. 2. c. 6. The like remedy ſhall be had againſt any 
quaker or quakers, for the recovering of any tithes or rait, or any cuftomary 
or other rights dues or payments, belonging to any church or chapel, which of 
right by law and cuſtom ought to be paid, for the ſtipend or maintenance of 
any miniſter or curate officiating in any church or chapel; and any two or more 
juſtices of the peace of the ſame county or place (other than ſuch juſtice as is 
patron of any ſuch church or chapel or any ways intereſted in the ſaid tithes ), 
upon complaint of any parſon vicar curate farmer or proprietor of ſuch tithes, 
or any churchwarden or chapelwarden, or other perſon who ought ts have re- 
ceive or collett any ſuch tithes rates dues or payments as aforeſaid, are authc- 
rized and required to ſummon in writing under their bands and ſeals, by reg. 
ſonable warning, ſuch quaker or quakers, againſt whom ſuch complaint ſhall 


* be made; and after his or their appearance, or upon default of appearance, 


the ſaid warning or ſummons being proved before tum upon oath, to proceed 
to hear and determine the ſaid complaint; and to make ſuch order therein as in 
the aforeſaid att is limited; and alſo to order ſuch cots and charges as they 
ſhall think reaſonable, not exceeding ten ſhillings, as upon the merits of the 
cauſe ſhall appear juſt : which order ſhall and may be ſo executed, and on 
ſuch appeal may be reverſed or affirmed by the general quarter ſeſſions, with 
ſuch coſts and remedy for the ſame; and ſhall not be removed into any other 
court, unleſs the titles of ſuch tithes dues or payments ſhall be in queſtion , in 
like manner as by the aforeſaid att is limited and provided. ſ. 2. 

And by the 27 G. 2. c. 20. which directeth in what manner diſtreſſes 
ſhall be made by juſtices of the peace, and which gives to the juſtices 
power to order the goods diſtrained to be kept for a certain time before 
they be ſold, and gives power alſo to the officers making the diſtreſs to 
deduct their reaſonable charges, it is provided, that the fame ſhall not 
extend to alter any proviſions relating to diſtreſſes to be made for the 
payment of tithes and church rates by the people called quakers, con- 
tained in the acts of the 7 & 8 V. c. 34. and the 1 G. ft. 2. c. 6. 

In the caſe of the King againſt Roger Wekejte!d and others, II. 31 G. 2. 
An order of two Juſtices was made againſt three perſons being quakers, 
on the 1 G. fe. 2. c. 6. for the payment of certain cuſtomary payments, 
called Chapel Salary, to the reverend Mr Smith, curate of the chapel of 
Hurniſide in Weſtmorland, where the ſaid quakers had eſtates chargeable 
with the ſaid payments. On appeal to the ſeſſions, the order was con- 
birmed. The quakers moved tor a certiorari, and tho' cauſe was ſhewn 
againſt the iſſuing of it, yet a ce:tiorart was granted; and the return 
was filed, and exceptions were taken to it, and argued to the bar. Lord 
Mansfield chief juſtice delivered the opinion of the court : That the cer- 
Aorari ought not to have iflued at all; that the return ſhould be taken off 
the file, and all proceedings thereon fall tro the ground, and that the 
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orders of the juſtices and ſeſſions ſhould be remanded. The order of tt, 
Juſtices (he obſerved) was made on the ſtatute of the 1G. f. 2. ,; 
which extends the 7 & 8 W. c. 34. concerning tithes, to all cuſtoma 
payments due to clergymen. Theſe two acts are to be taken together x 
one law. They were intended for the benefit of the quakers, to pt. 
vent their being liable to expenſive ſuits for refuſing to pay tithes upon 
ſcruples of conſcience, by giving an apparent compulſory method of . 
vying tithes and other cuſtomary payments in a ſummary way, Thi; 
proceeding cannot be removed by certiorari, unleſs the title to the{ 
cuſtomary payments comes in queſtion : And on this proviſo the preſen; 
queſtion ariſes. The affidavits read on the original motion for the cer. 
tiorari ſet forth, that before the juſtices and the ſeſſions the defendan;; 
controverted the right of the curate to theſe cuſtomary payments. The 
athdavits againſt the certiorari ſay, that theſe payments have been pai 
from time immemorial ; that no inhabitant ever diſputed it but theſe 
quakers; that they have enjoyed the meſſuages but a few years, and that 
the former inhabitants never diſputed the right of the parſon. Taking 
theſe affidavits together, it is clear that the quakers controverted the right 
to the cuſtomary only as all quakers controvert the payment of all dues to 
all clergymen upon ſcruple of conſcience, which is the caſe directly within 
the act, and the proceeding mult therefore follow the directions of the 
act. The quakers themſelves have acknowledged the juriſdiction of the 
juſtices, by appealing to the ſeſſions ; whereas had they intended to diſpute 
the title to theſe cuſtomary payments, they would at firſt have remove! 
; the order of two juſtices by certiorari. The only difficulty remaining 
I x | ariſes from the return being already filed. But there are ſeveral inſtances 
q $i of this court's ſuperſeding a certiorari after the return filed: As where 
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an order of juſtices is removed, and it appears upon the return, that the 
parties had a right to appeal to the ſeſſions, and that the time for ap- 
pealing was not expired when the certiorari iſſued; in ſuch a caſe, this 
| court ſuperſedes the writ of certiorari, g,, improvide emanavit, The ſame 
NP mult be done in the preſent caſe. 

IF Tithes ſevered 11. Tithes being ſet out, or ſevered from the nine parts, become hay 


| | | to be ſued for chattels. Upon which foundation, when the tithe of corn was ſet out 1 
1 wed dra ſheaves, and the parſon would not take it, but prayed remedy in the |" 
vis | ys * ritual court, a prohibition was granted. And when a ſequeſtration hes 
„ prayed in the temporal courts, of tithes not ſet out, the right of Mg 
1 Was in controverſy, the party was told, his requeit had been reaſona' 
4 . if they had been ſevered from the nine parts. For the ſame reaſon, ! 


after ſeverance they are carried away by a ſtranger, the remedy is in tt 
temporal courts ; but otherwiſe if they are carried away by the ovine: 
becauſe his ſetting them out, in order to carry them away, 1s a fraudulent 
ſetting out. G15. 689. on | 

And judgment of præmunire hath been given againſt a man, for ſuing 
in the ſpiritual court for tithes, alledging the ſame to be ſevered fl. 
the nine parts. 3 Inſt. 121. 


„ . 


Tithes. 


for treble or double value: for there can be no ſuit in equity for the re- 
covery of the double or treble value. Mood b. 2. c. 2. 2 P. Vill. 46 3. 
Vin. Diſmes. M. b. 
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12. Notwithſtanding all theſe ſtatutes, tithes (if of any couſiderable Suit for tithes 
value) are now generally ſued for in the courts of equity by engliſh bill, in the courts 
and for the moſt part in the exchequer chamber; but not upon th: ſtatute f et. 


13. If the incumbent dieth, his executor may recover the tithes which Incumbent 
became due in the teſtator's life time; but he is not intitled to the treble dyiwg. 


value upon the ſtatute. 1 Fern. 60. | | 

M. 1730. In the exchequer : A rector agreed with his pariſhioner for 
tithes, for a certain ſum payable yearly at Michaelmaſs. Thc rettor died 
about a month before Michaelmaſs. The agreement determining by the 
death of the parſon, the ſucceſſor ſhall be intitled to tithes in kind only 
from the death, and the executor of the laſt incumbent to a proportion 
according to the agreement till the time of the teſtator's death: and this 
is by an equitable conſtruction. Banb. 294. 

By the ſtatute of the 11 G. 2. c. 19. Whereas, where a leſſor or land- 
lord having only an eſtate for life in the lands tenements or hereditoments de- 
miſed, happens to die before or on the day on which any rent is reſerved or 
made payable, ſuch rent or any part thereof is not by law recoverable by the 
executors or adminiſtrators of ſuch leſſor or landlord, ner is the nerſen in ro- 
verſion intitled thereto, any other than for the uſe and occupation of ſuch land; 
tenements or hereditaments from the death of the tenant fer life; of which, 
advantage hath been often taken by the under-tenants, who thereby avoid paying 
any thing for the ſame : for remedy thereof, it is enacted, that where any 
tenant for life ſhall happen to die, befcre or on the day on which any rent was 
reſerved or made payable, upon any demiſe or leaſe of any lands tenements or 
hereditaments, -which determined on the death of ſuch tenant fer life; the 
executors or adminiſtrators of ſuch tenant for life Mall and may, in an ation 
on the caſe, recover of and from ſuch under-tenant of ſuch lands tenements or 
bereditaments, if ſuch tenant fer life die an the day en which the ſane was 
mage payable, the whole, or if before ſuch day, then a propertion of {uh 
rent, according to the time ſuch tenant for life lived, of the let year, or quar- 
ter of a year, or other lime in which the ſaid rent was growins due as 
eforeſeid , making all juſt ailowances, er a proportionable part thereof re- 
ſpeititely. ſ. 15. 


VIII. Tithes in London. 


In the ſeveral acts of the 27 H. 8. c. 20. 32 H. 8. c. 7 2 C3 Ed. . 
1}. and 7 & 8 V. c. 6. there is a proviſo, that nothing therein ſhall 
extend to the city of London, concerning any tithe, offering, or other ec- 
clellaſtical duty, grown and due to be paid within the ſaid city; becauſe 
ere is another order made, for the payment of tithes and other duties 
there. | 

Which order is as followeth : It appeareth by the records of the city 
ef London, that Niger biſhop of London, in the 13 Hen. 3. made a 
coniitution, in confirmation of an ancient cuſtom forinerly uſed time out 
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of mind, that provifion ſhould be made for the miniſters of London in 
this manner; that is to ſay, that he who paid the rent of 20s for his hoyſ 
wherein he dwelt, ſhould offer every ſunday, and every apoſtle's day where. 
of the evening was faſted, one halfpenny; and he that paid but 10, rent 
yearly, ſhould offer but one farthing : all which amounted to the propor- 
tion of 2s 6d in the pound; for there were 52 ſundays, and 8 apoſtles 
days the vigils of which were faſted. And if it chanced that one of the 
apoſtles days fell upon a ſunday, then there was but one halfpeny or far. 
thing paid; ſo that ſometimes it fell out to be ſomewhat leſs than 25 64 
in the pound. 55 : EE 

And it appears by the book caſes in the reign of Edward the third, 
that the proviſion made for the miniſters of London, was by offerings 
and obventions ; albeit the particulars are not aſſigned there, but muſt be 
underſtood according to the former ordinance made by Niger. 

And the payment of 28 6d in the pound continuing until the 13 Ric. 2. 
Arundel archbiſhop of Canterbury made an explanation of Niger's conſti- 
tution, and thruſt upon the citizens of London two and twenty more faint 
days than were intended by the conſtitution made by Niger ; whereby the 
offerings now amounted unto the ſum of 3s 5d in the pound. And there 
being ſome reluctation by the citizens of London, pope Innocent in the 
5 Hen. 4. granted his bull, whereby Arundel's explanation was confirmed, 
Which confirmation (notwithſtanding the difference between the miniſters 
and citizens of London, about thoſe two and twenty faint days which were 
added to their number) pope Nicholas alſo by his bull did confirm in the 

1 Hen. 6. 

s Againſt which the citizens of London did contend with ſo high a hand, 
that they cauſed a record to be made, whereby it might appear in future 
ages, that the order of explanation made by the archbiſhop of Canterbury 
was done without calling the citizens of London unto it, or any conſent 
given by them. And it was branded by them as an order ſurreptitioully 
and abruptly obtained, and therefore more fit to have the name of a de- 
ſtructory than a declaratory order. 


8 
- 


Nevertheleſs, notwithſtanding this contention, the payment ſeemeth to 
have been moſt uſually made according to the rate of 3s 5d in the pound. 
For Lindwood who writ in the time of Hen. 6. in his provincial conſt: 
tutions debating the queſtion, whether the merchants and artificers of the 
city of London ought to pay any tithes, ſheweth, that the citizens 0f 
London, by an ancient ordinance obſerved in the ſaid city, are bound 
every lord's day and every principal feaſt day either of the apoſtles of 
others whoſe vigils are faſted, to pay one farthing for every 10s rent thai 


they paid for their houſes wherein they dwelt. 


And in the 36 Hen. 6. there was a compoſition made between the Cit! 
zens of London, and the miniſters, that a payment ſhould be made 0) 
the citizens according to the rate of 3s 5d in the pound: and it any houie 
were kept in the proper hand of the owner, or were demiſed without le. 
ſervation of any rent; then the churchwardens of the pariſh where the 


houſes were, ſhould ſet down a rate of the houſes, and according to cht 
rate payment ſhould be made. 
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After which compoſition ſo made, there was an act of common council 
made in the 14 Edw. 4. in London, for the confirmation of the bull 
granted by pope Nicholas. 

But the citizens of London finding that by the common laws of the 
realm, no bull of the pope, nor arbitrary compoſition, nor a& of com- 
mon council could bind them 1n ſuch things as concerned their inheritance; 
they ſtil] wreſtled with the clergy, and would not condeſcend to the pay- 
ment of the ſaid 11d by the year, obtruded upon them by the addition 
of the two and twenty faint days: whereupon there was a ſubmiſſion to the 
lord chancellor and divers others of the privy council in the time of king 
Hen. 8; and they made an order for the payment of tithes according to 
the rate of 2s 9d in the pound; which order was firſt promulgated by a 
proclamation made, and afterwards eſtabliſhed by an act of parliament 
made in the 27 H. 8. c. 21. intitled, An act for the payment of tithes 
« within the city and ſuburbs of London, until another law and order 
„ ſhall be made and publiſhed for the ſame.” Privilegia Londini. 
456, Ty 8, : | 

And ten years after this another law and order was made, by the ſtatute 
of the 37 H. 8. c. 12. as followeth : Where of late time, contention ſtrife 
and variance hath riſen and grown, within the city of London and the 


liberties of the ſame, between the parſons vicars and curates of the ſaid 


city and the citizens and inhabitants of the ſame, for and concerning the 
payment of tithes oblations and other duties within the ſaid city and liber- 
ties; for appeaſing whereof, a certain order and decree was made thereof, 
by the moſt reverend father in god Thomas archbiſhop of Canterbury, 
Thomas Audley, knight, lord Audley of Halden, and then lord chan- 
cellor of England now deceaſed, and other of the king's moſt honourable 
privy council; and alſo the king's letters patents and proclamation was 
made thereof, and directed to the ſaid citizens concerning the ſame ; 
whereupon it was after enacted in the parliament holden at Weſtminſter 
by prorogation the fourth day of February in the twenty-ſeventh year of 
the king's moſt noble reign, that the citizens and inhabitants of the ſame 
city ſhould, at Eaſter then next following, pay unto the curates of the 
laid city and ſuburbs, all ſuch and like ſums of money, for tithes obla- 
tions and other duties, as the ſaid citizens and inhabitants by the order of 
the ſaid late lord chancellor, and other the king's moſt honourable council, 
and the king's ſaid proclamation, paid or ought to have paid by force and 
virtue of the ſaid order at Eaſter in the year 1535; and the ſame pay- 
ments ſo to continue from time to time, until ſuch time as any other 
order or law ſhould be made by the king and the two and thirty perſons 

the king to be named, as well for the full eſtabliſhment concerning 
the payment of all tithes oblations and other duties of the inhabitants 
within the ſaid city ſuburbs and liberties of the ſame, as for the making 
of other eccleſiaſtical laws of this realm of England; and that every per- 


lon denying to pay as is aforeſaid, ſhould by the commandment of the 


mayor of London for the time being, be committed to priſon, there to 
main until ſuch time as he ſhould have agreed with the curate for his 
d tithes oblations and other duties as is aforeſaid, as in the {aid act more 


plainly 


461 
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plainly appeareth: ſince which act, divers variances contentions and ſ;if. 
are newly riſen and grown, between the ſaid parſons vicars and curates 
and the ſaid citizens and inhabitants, touching the payment of the tithe, 
oblations and other duties, by reaſon of certain words and terms ſpccifie4 
in the ſaid order, which are not fo plainly and fully ſet forth, as is tho 
convenient and meet to be; for appealing whereof, as well the {aid Par- 
ſons vicars and curates, as the faid citizens and inhabitants, have com. 
promitted and put themſelves to ſtand to ſuch order and decree touching 
the premiſſes, as ſhall be made by the faid right reverend father in og 
and the ſeveral other perſons here under mentioned, for a final c un 
concluſion to be had and made touching the premiſes for ever: Au t 
the intent to have a full peace and perfect end between the ſaid parties. 
their heirs and ſucceſſors, touching the ſaid tithes oblations and other d. 
tics for ever, it is enacted, that ſuch end order and direction as {| all be 
made by the torenamed archbiſhop and the ſeveral other perſons as afnre- 
laid, or any fix of them, before the firſt day of March next enſuing, con- 
cerning the payment of tithes oblations and other duties within the {a 
city and the liberties thereof, and inrolled of record in the high cout of 
chancery, ſhall ſtand remain and be as an act of parliament, and sa 
bind as well all citizens and inhabitants of the ſaid city and liberties for 
the time being, as the ſaid parſons vicars curates and their ſucceſſors for 
ever, according to the effect purport and intent of the ſaid order and de- 
cree ſo to be made and inrolled ; and that every perſon denying to pay 
any of his tithes oblations or other duties, contrary to the ſaid decree 19 
to be made, ſhall by the commandment of the mayor of London for the 
time being, and in his default or negligence by the lord chancellor ct 
England for the time being, be committed to priſon, there to remain ti 
ſuch time as he hath agrecd with the curate for the ſame. 

Which decree made in purſuance hereof is as followeth : viz. 

(1) As touching the payment cf tithes in the city of London, and the lle. 
ties of the ſame, It is fully ordered and decreed by the moſt reverend father iu 
god Thomas archbiſhop of Canterbury primate and metropolitan of England, 
Thomas lord Wryotheſly lord chancellor of England, William lord St. Join 
preſident of his majeſty's council and lord great maſter of his majeſty's H 
John lord Ruſſel lord privy /eal, Edward earl of Hertford lord great can 
verlain of England, John viſcount Liſle high admiral of England, Richard 


upht 


Litter kzight chief juſtice of England, and Roger Cholmely knight #1 


baron of his majeſty's exchequer, this twenty-fourth day of February it the 
year of our lord 1545, according to the ſtatute in ſuch caſe lately provi. 
that the citizens and inhabitants of the ſaid city and liberties thereof fe ite 
time being, ſhall yearly without fraud or covin for ever pay their 11!hes l. 
the parſons vicars and curates of the ſaid city and their ſucceſſors for the fi 
being, after the rate hereafter following, that is to wit, Of every 105 ' 
by the year, of all houſes ſpops warehouſes cellars tables and every , tel 
within the ſaid city and liberty thereof, 16d *. And of every 205 rent U is 
year 25. gd; and ſo above the rent of 20s by the year, aſcending from 104 
10s, according to the rate aforeſaid. 


(2) Item, 
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© (2) Item, that where any leaſe is or ſhall be made of any dwe!/ing houſe or 
© houſes, pops, warehouſes, cellars, or ſtables, or any of them, ty fraud or co. 
ein, reſerving leſs rent than hath been accuſtomed or is, or where any ſuch leaſe 
ball be made without any rent reſerved upon the ſame, by reaſon of any fine or 
© income paid beforehand, or by any other fraud or covin; in every ſuch caſe, 
the tenant or farmer ſhall pay for his tithes of the ſame, after the rate afore- 
E ſaid, according to the quality of ſuch rents as the ſame were laſt letten for with. 
ut fraud or covin before the making of ſuch leaſe. | 
(3) Item, that every owner or inheritor of any dwelling houſe or houſes, 
© hops, warebouſes, cellars, or flables, inhabiting or occupying the ſame himſelf, 

ſhall pay after ſuch rate, according to the quantity of ſuch yearly rent as the 
| ſame was laſt leiten for, without fraud or covin. 
| (4) Item, if any perſon hath taken, or hereafter ſhall take any meaſe or 
* manſion place by leaſe, and the taker thereof, his executors or offigns, doth or 
ſhall inhabit in any part thereof, and hath within eight years laſt paſt before this 
order, or hereafter ſhall let out the reſidue of the ſame, in ſuch caſe, the prin- 
cipal farmer or farmers or firſt taker or takers thereof, their executors or aſſigns, 
ſhall pay their tithes after the rate aboveſaid, according to the quantity of their 
rent by the year. | | 

(5) And if any perſon fha!l take divers manſion honſes, ſhops, warehouſes, 
cellars, or ſtables, in one leaſe, and ſhall let out one or more of them, and ſcali 
keep one or more in his own hands, and inhabit in the ſame ;, the ſaid taker, 
aud his executors or aſſigns, ſhall pay their tithes after the rate aboveſaid, accord- 
ing to the quantity of the yearly rent of ſuch manſion houſe or houſes retained in 
vs own hands; and his affignees of the reſidue of the ſaid manſion houſe or houſes, 
all pay their tithes after the rate avoveſaid, according to the quantity of their 
wearly rents. | 

(6) Item, if ſuch farmer er farmers, or his or their affigns, of any mann 
pouſe or houſes, warehouſes, ſhops, cellars, or ſtables, hath at any time within; 
eight years laſt paſt, or ſhall bereafter let over all the ſaid manſion houſe or h:uſes 
ſenlained in his or their leaſe, to one or more perſons ; the inhabitants, leſſees, 
© ir occuprers thereof, ſpall pay their tithes after the rate of ſuch rents as the inha- 

rants, lejſees, or occupiers, and their aſſigus bade been er ſhall be charged withal, 
eu fraud or covin. | 
, (7) hem, if any dwelling houſe within eight years laſt poſt was, or hereaficr 
fall be converted into a warehouſe, flerehouſe, or ſuch like, or if a warehouſe, 
an heuſe, or ſuch like, within the ſaid eight years was, or hereafter ſhall be con- 
verled into a dwelling bouſe z the occupiers thereof ſhall pay tilßlbes for the ſame, 
Her the rate above declared of manſion houſe rents. 
8) liem, that where any perſon ſhall demiſe any dyebouſe or brexbeuſe, with 
% un nes Convenient and nece{iary for dying or brewing, reſerving a rent upon 
eme, as ccell in reſpet? of ſuch implements, as in reſpec of ſuch dychouſe or 
Pewbouje the tenant {hall pay his tithes after ſuch rate as is aboveſaid, the 
| ford penny abated : And every principal houſe or houſes, ith key er wharf, 

in «ny crane or gibet belonging to the ſame, ſhall pay after the like rate of 
"4 "ents as 18 aforeſaid, the third penny abated ; and other whorfs belonging ta 


1:1, 2 : 
| 5 Paving no crane or gibet, ſpall pay for tithes as ſhall be Faid for manſion 
ein ferm aforeſaid, | | 


(9) Item, 


(9) Item, that where an) manſion houſe with a ſhop, ſtable, Wareheuſe 
wharf with crane, timber yard, teinter yard, or garden belonging to the Fa 
or as parcel of the ſame, is or ſhall be occupied together ; if the ſame be hers. 
after ſevered or divided, or at any time within eight years laſt paſt were fegt 
red or divided, then the farmers or occupiers thereof ſhall pay ſuch tiihy, 
as is abovejaid for ſuch ſhops, flable, warehouſes, wharf with crane, tim}, 
yard, teinter yard, or garden aforeſaid, ſo ſevered or divided, after the rate of 
Meir ſeceral rents thereupon reſerved. 
0) Item, that the ſaid atizens and inhabitants ſhall pay their tithes quar. 
te, H, that is to ſay, at the feaſt of Falter, the nativity of St John Baptiſt, 
the feaſt of St Michael the archangel, and the nativity of our lord, by cv 


portions. 2 
(11) Item, that every houſholder paying 1058 rent or above, ſhall for bim er = 

her ſelf be diſcharged of their four offering days; but his wife, children, ſer. . 

vants, or others of their family, taking the rites of the church at Eater, fal WH 


pay 2 d for their four offering days yearly. 
(12) Provided always, and it is decreed, that if any houſe which hath been 


i 
or hereafter ſhall be leiten for 10s rent by the year, or more, be or hath been at < 
any time within eight years laſt paſt, or hereafter ſhall be divided and leaſed, { 
into ſmall parcels or members, yielding leſs yearly rent than 10s by the gear; 7 


the owner, if he ſhall dwell in any part of ſuch houſe, or elſe the principal leſſee 
F the owner do not dwell in ſome part of the ſame) ſhall pay for the tithes af 
ter ſuch rate of rent, as the ſame houſe was accuſtomed to be letten for before 
ſuch diviſion or dividing into parts or members: And the under farmers on! 
leſſees to be diſcharged of all tithes for ſuch ſmall parcels parts or members, 
rented at leſs yearly rent than 10 ſh by the year without fraud or covin, paying 
24 yeorly for four offering days. 

(13) Provided alway, and it is decreed, that for ſuch gardens as appertain 
not to any manſion houſe, and which any perſon holdeth in his bands for pie- 
ſure, or 40 his own uſe ; the perſon bolding the ſame ſhall pay no tithes for the 
fame. But if any perſen which ſhall hold any ſuch garden, containing half an 
acre or more, ſhall make any yearly profit thereof by way of ſale ; he ſpall f 
75 for the ſame aſter ſuch rate of his rent, as is herein firſt above pe 
cited. 

(14) Provided alſo, that if any ſuch gardens now being of the quantig 
balf an acre or more, be hereafter by fraud or covin divided into leſs quantities) 
then to pay according lo the rate aboveſaid. 

(15) Provided alway, that this decree fhall not extend to the houſes of gres! 
men, er noblemen, or noblewomen, kept in their own hands, and not leiten fer 
any rent, which in times paſt have paid no tithes, ſo long as they ſhall ſo contt- 
nue unleiten : nor d any balls of crafts or companies, ſo long as they be kep! At. 
leiten, ſo that the jame halls in times paſt have not uſed to pay any 111bes. 

(16) Provided akeays, and it is decreed, that this preſent order and ect f 
ſhall not in any wiſe extend to bind or charge any ſheds, ſtables, cellars, timber 
yaras, nor teinter yards, which were never parcel of any awelling bruje, nor le- 
long ing to any dtvelling bouſe, nor have been accuſtomed 16 pa any liibes; but 
that the ſaia citizens and inhabitants ſcall thereof be quit of payment of in 
liubes, as ut bath been uſed and accuſtomed. (17) Pr 

| | | 17 
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(17 provided alſo, and it is decreed, that where leſs ſum than after 16 d * 
F inthe 10s rent, or leſs ſum than 25 94d in the 20 rent, hath been accuſtomed 
| to be paid far tithes; in ſuch places the ſaid citizens and inhabitants ſha!! pay 
but only after ſuch rate as hath been accuſtomed, 

(18) Item, zt 25 alſo decreed, that if any variance controverſy or ſtrife ſha!l 

ariſe in 1he ſaid city for non payment of any lithes ; or if any variance or doubt 
call ariſe upon the true knowledge or diviſion of any rent er tithes, within the 
liberties of the ſaid city, or of any extent or aſſeſſment thereof; or if any doubt 
ariſe upon any other thing contained within this decree ; then upon compla:nt 
made by the party grieved, to the mayor of the city of London for the time be- 
ing, the ſaid mayor by the advice of counſel ſhall call the partie; before bim, 
and make a final end in the ſame, with coſts to be awarded by the diſcretion of 
the faid mayor and his alſſtauts, according to the intent and purport of this pre- 
ent decree. 
(ig) And if the mayor ſhall not make an end thereof within two months after 
complaint to him made, or if any of the ſaid parties find themſelves opgrizved 1 
the lord chancellor of England for the time being, upon complaint 16. bim mad: 
within three months then next following, ſhall make an end in the ſame, with 
ſach coſts to be awarded as ſhall be thought convenient, according to the inten! 
and purport of the ſaid decree. 


than it was accuſtomed 10 be lellen for, by reaſon of great ruin or decay, burn- 
ing, or ſuch like occaſions or misfortunes ; ſuch perjon, his executors or aſſigns, 
ſnail pay tithes only after the rate of the rent reſerved in his leaſe, ana none 
0iverwije, as long as the ſame leaſe ſhall endure. 


(1) Of every 10s rent by the year] It was reſolved, in the cafe of Dr 
Meadlouſe againſt Dr Taylor, that a rent for half a year, and afterwards 
tor another half year, is a yearly rent, or a rent by the year, within the 
meaning of this decree. Ney 130. 


Of all houſes] In the cafe of Green and Piper, E. 34 Eliz. it was ſug- 
geſted, in order to hinder the granting or a conſultation, that the houle 
belonged to a priory which was diſcharged of titnes by bull. But the 
court replied, that by the common law houtrs paid no tithes ; and the 
right in the preſent caſe ſubſiſting immediately upon this ſtatute, which 
lays them upon every houſe, no exemption ſhall be allowed, bur to ln 
houles as are ſpecially exempted by the ſtatute it ſell. Cre. i. 250. 

(2) By reaſon of any fine cr income paid beſureband, or by aue other i 
or cf. NM. 5 Ja. Between more and {ire plaintiffs in a DYON DEG) 
againſt Bell parton of St Michael! Queen-hithe in London; the cate was 
this: The ſaid parſon libelled before the chancellor oi London tor the 
tithes of an houſe called the. boar's head in Breadſtrect in the ald pa- 
rſh, the ancient farm rent whereof was 51 at the time of the faid decree 
re ped, and that of late a new leaſe was made ot the tad houte, ren. 
4119 the rent of 51 4 Year, ancl over that a great INCOMPL Or ne Wüulck 
s covenanted and agreed to be paid yearly at tlic lane day; that the 
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20) Provided always, that if any perſon take any tenement for a leſs rent 


Ps Was paid as a ſum in groſs, and that fo much rent might have been 
verved for the ſaid houſe, as the rent reſerved and the fum in groge 
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amounted unto; which reſervation and covenant were made to defray 
the ſaid parſon of the tithes of the true rent of the ſaid houſe, whic! 
to him did appertain by the purport and true intention of the ſaid de 
cree. And in this caſe four points were reſolved by the court: 1. If { 
much rent be reſerved, as was accuſtomed to be paid at the making of 
the ſaid decree (whatſoever fine or income be paid), that the parſon can 
aver no covin; for the words of the decree be, Where any leaſe is 0. 
* ſhall be made of any dwelling houſe by fraud or covin, in reſervine 
© leſs rent than hath been accuſtomed ” : ſo as if the accuſtomed ren; b,. 
reſerved, no fraud can be alledged ; for the fraud by the decree is, wher 
leſſer rent than was then accuſtomed to be paid is reſerved, or if no re. 
at all be reſerved, for then tithe ſhall be paid according to the rent thr 
then was laſt before reſerved to be paid. So as the decree conſiſteth vn. 
on four points; firſt, where the accuſtomed rent was reſerved ; feconcly. 
where the rent was increaſed, there the tithes ſhould be paid accordins 
to the whole rent; thirdly, where leſſer rent was reſerved; and fourth!“ 
where no rent was reſerved, but had been formerly reſerved. And thi; 
act and decree were very beneficial for the clergy of London, in reſpcct 
of that which they had before. And the defendant in his libe! confet 
leth, that the accuſtomed rent was reſerved; and therefore no cauſe 0; 
ſuit. 2. It was reſolved, that as to ſuch houſes as were never letten to 
iarm, but inhabited by the owner, this is caſus omiſſus, and ſhall pay 
no tithes by force of the decree. 3. It was reſolved, that where the 
decree faith, © Where no rent is reſerved by reaſon of any fine or incon: 
% paid beforehand ” ; albeit no fine or income be paid in that caſe, yer 
if no rent be reſerved, the parſon ſhall have his tithes according to 

the decree; for that is put but for an example or cauſe, why no rent is 
reſerved; and whether any fine or income were paid or no, is not material 
as to the parſon. 4. It was reſolved, that the parſon could not fue for 
the ſaid tithes in the eccleſiaſtical court; for that the act and decree that 
ratied and gave theſe kind of tithes, did limit and appoint how and be- 
fore whom the ſame ſhould be ſued for, and did appoint new and ſpecial 
zudges to hear and determine the ſame. And in the end it was awarded, 
mat the prohibition ſhould ſtand. 2 Inſt. 660. | 


18) Upon complaint made] In the aforeſaid caſe of Dr Meadhor/e and 
Dr Taylor, it was held by the court, that the complaint ought to be it 
writing (and not by word of mouth only), in nature of a monſtrans de 
droit, declaring all the title. Noy 130. 


To the mayor] Purſuant to the aforeſaid caſe of Skidmore and Hire, di. 
vers prohibitions have been granted (when tithes were ſued for upon th, 
ſtatute) to the eccleſiaſtical court. But when it was pleaded in the ye 
1658, that the right of tithes, upon the foundation of this act, coul. 
not be cognizable in the exchequer, by reaſon of the proviſion there 
made for determining of all controverſies before the lord mayor or lord 
chancellor; it was held clearly by the barons, that the court of exche- 
quer had juriſdiction in the cauſe, becauſe the act had no negative word. 
in it. —— Upon which Dr Gibſon ſhrewdly obſerves, that it affrmütt 

| words 
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words will not exclude the temporal court, it may be hard to find a good 
reaſon, (why according to the foregoing judgments) they ſhould exclude 
the ſpiritual court. Gib/. 1223. 

After all, notwithſtanding this ſettlement by the aforeſaid decree, di- 
vers preſcriptions for the payment of leſſer rates than the parſons might 
require by the ſaid ſettlement (as to pay 10s. for the tithe of an houſe, 
altho' the rent thereof was 4ol a gear or more) have been gained and 
allowed. But upon the occaſion of the fire of London in the year 1666, 
as to the churches and houſes thereby conſumed, another ſtatute was 
made, namely, the 22 & 23 C. 2. c. 15. which is as followeth : Whereas 
the tithes in the city of London were levied and paid with great inequality, 
and are fince the late dreadful fire there, in the rebuilding of the ſame, by 
taking away of ſome houſes, altering the foundations of many, and the new 
erefing of others, ſo diſordered, that in caſe they ſhould not for the time to 
come be reduced to a certainty, many controverſies and ſuits of law might thence 
ariſe , it is therefore enatted, that the annual certain tithes of the pariſhes 
within the ſaid city and liberties thereof, whoſe churches have been demoliſhed, 
or in part conſumed by the late fire, and which ſaid pariſhes by virtue of an 
att of this preſent parliament remain and continue ſingle as heretofore they 
were, or are by the ſaid act annexed or united into one pariſh reſpectively, ſhall 


be as followeth; that is to ſay, the annual certain tithes, or ſum of money in 
lieu of tathes, | 


(1) Of the pariſh of Alhallows Lombard ftreet 1100. 

(2) Of St Bartholomew Exchange | — 1001, 

(3) Of St Bridget, alias Brides — 120l. 
(4) Of St Bennet Finck — — 100l. 
(5) Of St Michael Crooked: lane — —ͤ 1, 
(6) Of St Chriſtopher - - — 1201, 
(7) Of St Dionis Back-church — — 120l. 
(8) Of St Dunſtan in the eaſt — — 200l. 
9) Of St James Garlick-hythe — U — 1091, 

(10) Of St Michael Cornhill — — — 140l. 
(11) Of St Michael Baſſiſhaw — — 132), 118, 
(12) Of St Margaret Lothbury — — 1091. 
(13) Of St Mary Aldermanbury > \—— —  1;ol. 
(14) Of St Martin Ludgate — 160], 
(15) Of St Peter Cornhill - 1100. 
(16) Of St Stephen Coleman: ſtreet — — 110], 
(17) Of St Sepulchre — — 2001, 
(18) Of Alhallows Bread-ſtreet, and St John Evangeliſt — 1401, 
(19) Of Alhallows the great, and Alhallows the lets 200], 
(20) Of St Alban Wood-ſtreet, and St Olaves Silver-ftreet 1701, 
(21) Of St Anne and Agnes, and St John Zachary 1401 

(22) Of St Auguſtine, and St Faith 172] 


(23) Of St Andrew Wardrobe, and St Anne Black-friars — 1401. 
(24) Of St Antholin, nd St John Baptiſt 1201], 


(25) Of St Bennet Grace-church, and St Leonard Eaſtcheap 140], 
(26) Of St Bennet Pauls-wharf, and St Peter Pauls wharf 100]. 
D002 (27) Of 
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2am: ttea into the respective pariſbes aforeſaid. I. 3. 


Jheps, worehouſes, and cellars, wharfs, keys, cranes, waterhouſes, 11/5 0 
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(27) Of Chriſt church, and St Leonard Foſter- lane 
(28) Of St Edmond the king, and St Nicholas Acons 
(29) Of St George Botolph-Jane, and St Botolph Billingſgate 
(30) Of Laurence Jury, aud St Magdalen Milk-ſtreet 

(21) Of St Magnus, and St Margaret New Fiſh-ſtreet — 
(32) Of St Michael Royal, and St Martin Vintry — 
(33) Of St Matthew Friday-ftreet, and St Peter Cheap — 
(24) Of St Margaret Pattons, and St Gabriel Fen- church — 
(25) Of St Mary at Hill, and St Andrew Hubbard 
36) Of St Mary Woolnoth, and St Mary Woolchurch — 


37) Of St Clement Eaſtcheap, and St Martin Orgars — 
(38) M St Mary Ab-church, aud St Lawrence Pountney — y | 
(39) Of St Mary Aldermary, and St Thomas apoitle — 1201. 6 
(40) Of St Mary le Bow, St Pancras Super-lane, and Alhal- f 3 
lows Hloney-lane — — 5 2000. ne! 
41) St Mildred Poultry, and St Mary Cole- church — .. 150]. an 
(42) Gf St Miclael VWood-ftreer, and St Mary Staining — 100l. | 
(43) Of St Mildred Bread-ſtreet, and St Margaret Moles -— 130] bt 
(44) Of St Michael Queenhyth, and Trinity | 100 of 
(45) Of St Magdalen Old Fiſh-ſtreet, and St Gregory — 120], # 
(46) Of St Mary Someriet, and St Mary Mounthaw — 110ʃ. * 
(47) Of St Nicholas Coleabby, and St Nicholas Olaves — 130], | 
(48) Of St Olave Jewry, and St Martin Ironmonger-lane — 120], 9 
(49) Of St Stephen Walbrook, and St Bennet Sheerhogg -— 1000. C 
(30) Of St Swythin, and St Mary Bothaw — 1401 x 
(51) Of St Vedaſt, alias Foſter's, and St Michael Quern -— 160! 


Ca, 
Which reſpective ſums of money to be paid in lieu of tithes within the jait 
reſpective pariſhes, and aſſeſſed as herein after is directed, ſhall be the reſp? 
X R as : |; - 3 "4 
eertat annual maintenance (over and above glebes and pergquifites, gijts Od 
eonueſts io the reſpective Parſon UICAar and curate of any pariſh for the time bt 
. - 3 . 4 p — 3 27 
nz, or to their ſucceſſors reſpettively, or to others fur their tſe) of the [61 
reſpeflive parſons wicars and curates, who fhall be legally inſtituted indiicſed and 
And tor the more equal levying of the ſame upon the ſeveral h. us 
duildipgs and other hereditaments within the reſpective pariſhes, acl 
ments were ordered to be made before July 24, 1671, por dl Held, 


7 A 2 
do ed. . , 5, 7. 


The ſums afjeſſed to be paid 10 the reſpeftive parſons vicars and cui dit, 


as te four moſt uſual feaſts, to wit, at the annunciation of the bleſſed og, 
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ge nativity of St John Baptiſt, Be feaſt of St Michael the archangel, and 
the nativity of our bleſſed ſaviour, or within feurteen days after each of the 
feaſts aforeſaid, by equal payments; the reſpetiive payments thereof to begin 
and commence only from ſuch time as the incumbent ſhall begin to officiate or 
nach as incumbent. ſ. 9. 

Impropriators ſhall pay what bona fide they have uſed and onght to pay ts 

the reſpeive incumbents at any lime before the ſaid late fire; the ſame to be 
computed as part of the maintenance of ſuch incumbent. 1. 10. 
And if any inbabitant ſhall refuſe or neglect to pay to the incumbent the 
ſum appointed by him to be paid (the ſame being lawfully demanded upon the 
7 ); it ſhall be lawful for the lord mayor, upon oath to be made before 
lin of fuch refuſal or neglect, to grant out warrants for the ejficer or perſon 
onnginted 16 colleft the ſame, with the aſſiſtance of a conſtable in the day time, 
is ey the ſame by diſtreſs and ſale of the goods of the party ſo refuſing er 
negletking; reflering to the toner the oe rplus over and above the ſaid arreai's 
and the reaſonable charges of making ſuch diſtreſs. 1. 11. 

And if the lord mayor ſball refuſe cr neglect to execute any of the pormers ts 
lim given by this att; it ſhall be lawful for the lord chencellor or lord keeper, 
or two or more of the barons of the exchequer, by warrant under their bands 
and jeals reſpectviely, to do and perforin what the ſaid lord mayor might e 
ag ts have done in the premiſſes. 1. 12. 

Provided, that no court or judge, eccleſiaſtical or temporal, ſball hold plea 
ef or for any the ſum or ſums of money due and owing or to be paid by virtue 
of this aft; other than the perſons hereby authorized to have cognizance there- 
of :- nor fhall it be lawfu! to or for any perſon vicar curate or incumbent, to 
convent or ſue any perſon aſſeſſed as aforejaid aud refuſing or neglecting to pay 
lle ſame in any court or courts, or before any judge or judges, other than 


* F” 
„. 11 


of the ſame, in manner aforeſaid. ſ. 1. 

Provided alfo, that it all be lawful for the warden and minor canons of 
St Paul's, parſon and proprietors of the rettery of the pariſh of St Gregory 
aforeſeid, to receive and enjoy all tithes ob/cations and duties ariſing or growing 
«re thin the faid pariſh, in as large and beneficial manner, as formerly they 
bade or lawfully might have done. ſ. 15. 


And for the better recovering the ſums of money which ſhall be due 
according to the directions of this act, and for the levying of arrears 
where the occupier removes from the premiſſes, or the houſes have ſtood 
empty; a decree was made in the year 1713, by Harcourt lord chancel- 
lor, alliſted by the barons Bury and Price, in the cale of Savage aud // ood, 
Clerks, againſt Harding and others. Shaw's Par. L. 45. 


made by the ſeveral acts of parliament relating thercunto, to be raiſed 
lrom the duties on coals. 


There are moreover ſeveral particular ſtatutes for Paretcular churches, 


in London ard elſewhere. 
. Af cer 


wat are authorized and appointed by this act, for the hearing and determining 


For the ſtipends of the miniſters of the fifty new churches, proviſion is 
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farm let, and by theſe preſents doth demiſe, grant, and to farm let, unto the 


trators and alſigus, from the day of the date of theſe preſents, for and during 
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After all, theſe pecuniary compenſations, however reaſonable at {6 
mult in proceſs of time become inſufficient, as the value of money ds, 
creaſeth. And this hath been the caſe of all modus's ; which, at the time 
of their commencement, were the real value of the tithes. On the othe; 
hand, it muſt be acknowledged, that the payment of tithes in kind is ir 
many reſpects troubleſome and inconvenient. It a method could be ef. 
bliſhed, that the miniſter ſhould receive an equivalent, durable, and not 
liable to diminution by the fluctuation of money, the people general. 
would be deſirous to purchaſe their tithes at the higheſt ſuppoſable eſti 
mation; which if employed in a purchaſe of land, the value thereof would _ 
continue in proportion as the tithes would have done, foraſmuch as the 
annual rent of the land will always be according to its produce. 


Form of a leaſe of tithes. 


T HIS indenture made the day of in the year between 

A. B. re#tor of the pariſh of in the county of of the one part, 
and C. D. of in the pariſh of and county 0 Jeoman, 
of the other part, Witneſſeth, that the ſaid A. B. for and in confideration of 


the rent herein after reſerved and contained, Hath demiſed, granted, and t; 


ſaid C. D. his executors, adminiſtrators, and aſſigns, All and all manner af 
tithes of corn, grain, hay, and herbage, yearly growing increaſing or happen. 
ing within the ſaid pariſh of and all profits of what kind ſoever le. 
longing to the parſonage or rectory there: To have, hold, receive, and take al 
and every the ſaid tithes and profits unto the ſaid C. D. his executors admin 


and unto the full end and term of twenty one years from thence next enſuing, 
end fully to be compleated; if he the ſaid A. B. ſhall ſo long continue recter f 
the ſaid pariſh of Yielding and paying therefore yearly and every year 
during the ſaid term, unto the ſaid A. B. and his Mans, the rent or ſum of 
at and upon the days by even and equal portions. Provides 
always, that if the ſaid rent or any part thereof ſhall be behind and unpaid 
by the ſpace of — days after the days and times appointed and limited 
for the payment thereof, then this preſent demiſe and every thing herein contar- 
ed ſhall ceaſe, determine, and be void. And the ſaid C. D. doth for him, 
his executers adminiſtrators and aſſigns, and for every of them, covenant Fe. 
miſe and grant to and with the ſaid A. B. his executors and adminiſtratcri, 
and to and with every of them by theſe preſents, that he the ſaid C. D. li. 
executors adminiſtrators or aſſigns, ſhall and will from time to time, and at au 
times during the continuance of this demiſe, well and truly pay and ſatisfy lit 
rent aforeſaid, at the days and times aforeſaid appointed for the payment Il. 
%; and alſo ſhall and will pay and diſcharge all taxes which ſhall be in Jed 
upon the ſaid demiſed premiſſes, or in reſpeft thereof, by aft of periian 
or otherwiſe, And the ſaid A. B. for himſelf, his executors and admin, 
ters, and every of them, doth covenant promiſe and grant to and with 72 = 
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b. his executors, adminiſtrators, and aſſigns, and to and with every of them 
ly theſe preſents, that for and under the rents and covenants herein before re- 
led and contained on the part of the ſaid C. D. his executors adminiſtrators 
e aſſens to be paid and performed, he the ſaid C. D. his executors ad- 
E minſtrators and afſigns ſhall and may have, hold, and enjoy the tithes and 
premiſſes aforeſaid, and every part and parcel thereof during the ſaid term here- 
E jy granted, without any tet, trouble, moleſtation, interruption, or denial 
© of him the ſaid A. B. or his aſſigns, or any other perſon or perſons claiming or 
ty claim by, from, or under him. In witneſs whereof the parties to theſe pre- 
bs have interchangeably ſet their hands and ſeals the day and gear fir/t 
abpoewritten. e 
Siened, ſealed, and delivered (having A. B 
been firſt duly ſtamped) in the pre- E. D. 
fence of 
E. F. 
G. H. 


Note, it is ſaid generally in ſome books, that a verbal leaſe of tithe2 
got good. Others ſay, that tithes may be granted for one year With 
out deed, but no longer. Others diſtinguiſh, and ſay, that a grant or 
iches even for one year is not good by way of leaſe, but may be goou 
Y way of fale. Others, to the like purpoſe, affirm, that if the parton 
2grecs with a pariſhioner, that ſuch pariſhioner ſhall keep back his own 
tithes for a year, this is a good bargain by way of retainer ; but if he 
Hants to him the tithes of another, tho' it be but for a year, it is not 
good unleſs it be by deed. Cro. Ja. 613. 1 Roll's Rep. 174. God. 354. 
Freem. Rep. 234. 2 Brownl. 17. 5 

And by the ſeveral ſtamp acts, ſuch leaſe (for whatever term it is made) 
mult be on a 28. 6d. ſtamp. 


Title for orders. See Oꝛdination. 
Toleration. See Diſſenters. 
Tomb ſtones. See Burial. 
Tranſlation. See Biſhops. 

Tranſubſtantiation, Sce Lowd's Supper. 
Trees in the church yard. Sce Church. 


Trentals. 
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& % RENTALS, zrigintalia, were maſſes for ſouls departed, ty hy 

{aid thirty times in ſuch order as ſhould be appointed; or for thirty 
days together ; or otherwiſe every thirtieth day : according to the direc- 
tion of the donor or founder, who inſtituted a ſtipend for that purpoſe, 


Troper, 


ROPER, ſroperium, is the book which containeth the ſequences; 
which were devotions uicd in the church, after reading of the 


Tunic. 


UNIC, tunica, was the ſubdeacons garment, which he wore in 
ſerving the prieſt at the celebration of the maſs. Lind. 2 Ks 


- — —— — ——— —— 2 ——ũ—— — 


Vacation. 


ho pak 1. NV the common law of the church, the profits of the vacation were 
c r » . — PF © 
hs ha to be laid out for the benefit of the church, or reſerved for the 
vacancy of a ſucceſſor z but by ſpecial privilege or cuſtom, the biſhop or archdcacor 


benefice, might have the ſame, or ſome part thereof: ſo alſo, it is ſaid, the king 
might take the profits of a free chapel, and the patron of a donative the 
profits of fuch donative, during the time of vacation. Lind. 137 
Ci, 749. 
But by the ſtatute of the 28 H. 8. c. 11. it is enacted as followeth; 
viz. Foraſmuch as in the ftatute for the payment of frſt fruits, it is nut ., 
clared who ſhall have the fruits tithes and other prefits of ſpiritual pom! 1 
offices benefices and dipnities, during the time of vacation there; «vers Y 
tbe archbiſbeps and bijh:ps of this realm have not only when the lime / #** 
taking of tithes hath approached deferred the collation of ſuch benefices as Hd, 
been of their own patronage, but alſo bave upen preſentations of clerks 2 
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1e them by the juſt patrons deferred to inſtitute induF and admit the ſame 
clerks, to the intent 1 hat they might receive to their own ufe the ſame tithes 
growing and ariſing during the vacation ;, ſo that thro ſuch delays (over and 
above the firſt fruits) they have been conſtrained to loſe all or the moſt part of 
one year's profits, to their great loſs and hindrance : it is therefore enafted, 
that the tithes, fruits, oblations, chventions, emoluments, commodities, advan-_ 
tages, rents, and all other whatſoever revenues caſualties and profits, certain 
and uncertain, belonging to any archaeaconry, deanry, prebend, parſonage, vi- 
carage, hoſpital, wardenſhip, proveſiſhip, or other ſpiritual promotion benefice 
dignity or office, growmg or coming during the time of vacation, fhall belong to 
ſuch perſon as ſhall be thereunto next preſented, promoted, inſtituted, indutted, 
or admitted, towards the payment of his firſt fruits. 

And if any archbiſhop, biſhop, archdeacon, ordinary, or any other perſon 
er perſons to their uſes and behoof,, ſhall receive or take the ſame, and ſhall 
not upon reaſonable requeſt render the ſame to the next incumbent lawfully in- 
ſtituted inducted or admitted, or ſhall let or interrupt the ſaid incumbent to 
have the ſame ;, he ſhall forfeit treble value, half to the king, and half to the 
incumbent, to be recovered in any of the king's courts. 


To ſuch perſon as ſhall be thereunto next preſented, promoted, inſtituted, 
induted, or admitted] In order to receive the benefit of this clauſe, it is 
not abſolutely neceſſary, that the clerk be preſented by the lawful patron ; 
but if he get inſtitution and induction, tho? he is afterwards removed by 
zuare impedit, he, and not the clerk who comes in upon ſuch removal, 
!hall have the profits of the vacation. And the reaſon is, becauſe till he 
is removed, he is incumbent de fas, and as ſuch is liable to all burdens. 
and duties, and 1s therefore in reaſon and equity intitled to all the profits. 
1 Roll's Rep. 62. Cibſ. 749. 

But in caſes where the inſtitution and induction are declared by law 
to be ipſo facto void (as in caſe of ſimony, or the like), there the church 
having been really never full ſince the death of the foregoing incum- 
bent, and by conſequence the vacancy till continuing, there the profits 
of courſe ſhall paſs to him who ſhall be next preſented, inſtituted, and 
inducted. Gib/. 749. 

But tho' the church doth become void by the omiſſion of ſome ſubſe- 
quent duty to be performed, yet having been full by inſtitution and in- 
duction, and the perſon thereby liable to the payment of firſt fruits, he 
ſhall not loſe the profits of the vacation; only the profits from the time 
of ſuch avoidance ipſo facto will go to the next incumbent, as profits of 
the vacation, which commenceth from thence. Gib. 749. 


Indufed or admitted) This cannot be underſtood disjunctively, as it 
preſentation or admiſſion (without inſtitution and induction) intitled the 
lucceſſor to the profits of the vacation; but admiſſion here (coming after 
induction) was plainly added, to include thoſe preferments which are not 
taken by inſtitution and induction. And altho' in preferments which arc 
lo taken, inſtitution gives a right to enter upon and take the profits as 
well of the vacation, as others; yet that which alone can give a right to 
ſue for them, is induction. Gi8/. 749. | 


Vor. II. Ppp 2. Anciently, 
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gequeſtration 
iſſoed, on a 

benefice be- 
coming void. 


Management 
of the profits, 


Supply of the 


CUTE. 


Uacation. 


2. Anciently, upon the death of an incumbent, without any forma 
ſequeſtration, the rural dean was to take the vacant benefice into his lafe 
cuſtody, and to.provide for the neceſſary cure of fouls; and to take cy 
that the glebe land was ſeaſonably tilled and ſowed, to the beſt advantage 
of the ſucceſſor, to whom they were to give up the intermediate prefits 
and be allowed their neceſſary charges, which upon diſpute were to be 
moderated by the biſhop or his official. But the canon lawyers in ug 
ceſs of time deprived the country deans of this, as well as of all g 
parts of juriſdiction; and the chancellors of biſhops, or their archdeacons, 
laid claim to the cuſtody of vacant churches, and by forms of ſequel; 
tion aſſigned them over to the ceconomi or lay guardians of the church. 
Ken. Par. Ant. 647. 

For now, the ordinary way of managing the profits of vacation is hy 
ſequeſtration granted to the churchwardens. Upon conſideration ct 
which, Dr Watſon and Dr Gibſon take occaſion to with, that ſome «of 
the neighbouring clergymen might be appointed, and would take vpon 
them the trouble of that office, in inſpecting and managing the profits, 
and of ſupplying or providing for the cure; and that the ordinary, in 
granting patents, would not convey to chancellors, commiſſaries, cr off- 
clals, the right of granting theſe ſequeſtrations in times of vacation, but 
would reſerve it to their own immediate cognifance ; ſince it is a point, in 
which the intereſt of the church and clergy, and alſo the immediate care 
of ſouls for the time, are ſo nearly concerned. G7b/. 749. 

3. The churchwardens, having taken out a ſequeſtration under the 
ſeal of the office, are to manage all the profits and expences of the be- 
nefice for the ſucceſſor ; to plough and ſow the glebe, gather in tithes, 
threſh out and fell corn, repair houſes, make up his fences, pay his tenths, 
{ynodals, and procurations ; and what other things are neceſlary during 
the vacation. | 

But the ſequeſtrators cannot maintain an action for tithes in their own 
name, at common law, nor in any of the king's temporal courts ; but 
only in the ſpiritual court, or before the juſtices of the peace in ſuch cales 
as the law impowers them to hear and determine. Joh 122. 

Thus in the caſe of Berwick and Stanton, J. 1692; it was reſolved, 
that a ſequeſtrator cannot bring a bill alone for tithes ; becauſe he is but 
as a bailiff, and accountable to the biſhop, and has no intereſt. Bund. 192. 

4. By the ſtatute of 28 H. 8. c. 11. It Hall be lawful to every orch- 
biſhup, biſhop, archdeacon, and ordinary, their officers and miniſters, ts ft. 
tain in their cuſtedy ſo much of the prefits of the vacation, as ſhall be ſuffcren! 
5 pay unto ſuch perſon as ſhall ſerve the cure bis reaſenable flipend or ſalary: 


And if the fruits of the vacaticn be not ſufficient to pay the eerates fipens 
and wages fer ſerving the cure the vacation lime; the ſame ſhall be lern que 
paid by the next incumbent, within ſcurteen days next after he hath lle pa- 
ſelſion of his living. ſ. 10. | 

And it may be ſafeſt for the churchwardens, to get it ſtated by the 


oxdinary, when they take out the ſequeſtration, what they are to pay ro 
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the curate weekly for the ſerving of the cure; and then there can be no 
contention about it when they make up their accounts. Por, L. c. 29. 

And Dr Gibſon ſays, ſuch curate ought to be duly licenſed by the or- 
dinary, for ſerving of the cure; otherwiſe if he proceeds without ſuch 
licence, he can have no title to any ſtipend or ſalary; nor can any be 
legally reſerved and deducted for him. 614. 750. 

5. By the 28 H. 8. c. 11. The ſucceſſor, after the death of his predeceſſor, Susceſtor 

ſhall have upon one month's warning after the time of Lis induction, the manſicn when to enter. 
houſe of the parſonage, vicarage, or other ſpiritual promotion, with the gebe 

belonging to the ſame not being ſown at the time of his predeceſſor's death, for 

maintenance of his honſhold ; deautting therefore in His rent, as heretofcre hath 

been born for the ſame, or as it is reaſonably worth. 1. . 

6. As ſoon as a new incumbent is inſtituted and inducted, the feque!- Sequiſirators = 
trators are to account to him for all the profits of the benefice, which i account. 
they have received during the vacancy. Walſ. c. Zo. 

In which account they may deduct their reaſonable expences, for the 
collecting and levying the tithes, fruits, emoluments, rents, and other 
profits riſing and growing during the vacation. 28 H. 8. c. 11. % 5. 

If he be diſſatisfied with the account, he may bring them to account 
before the ordinary, by whom all things relating hereunto are properly 
examinable and to be determined. Woatf. c. 30. 

In the cafe of Jones and Barret, H. 1724; on a bill by the vicar cf 
Weſt Dean in the county of Suſſex againſt the defendant, who was ſe— 
queſtrator, for an account of the profits received during the vacation, it 
was objected for the defendant, that the biſhop ought to have been made 
a party, fince the ſequeſtrator is accountable to him for What he receives, 
by the ſtatute of 28 H. 8. And the court ſeemed to think the biſhop 
ſhould have been a party ; but by conſent the cauſe 'was referred to the 
biſhop of the dioceſe. Bunb. 192. 

7. By the 28 H. 8. c. 11. IF an incumbent leſere his death hath cauſed Proportioning 
any of his glebe lands to be manured ond ſetn at his proper cofts and charges the profits with 
with any corn or grain; he may make his teflament of all the prefits of the ras bo _—_ 
corn growing upon the ſaid glebe lands ſo manured end ſcmn. ſ. 6. prada 

But if his ſucceſſor is inducted before the ſeverance thereof from the 
ground, the fucceſſor ſhall have the tithe thereof; for altho* the execuror 
repreſent the perſon of the teſtator, yer he cannot repreſent him as par- 
lon, inaſmuch as another is inducted. 1 Rell's Abr. 655. 

Otherwiſe, if the parſon dieth after ſeverance from the ground, and 
before the corn is carricd off; in this caſe, the ſucceflor ſhall have no 
tithe; becauſe, tho? it was not ſet out, yet a right to it was veſted in the 
deceaſed parſon by the ſeverance from the ground. The fame is true in 
Caſe of deprivation, or reſignation, after glebe fown : the ſucceſſor ſhall} 
have the tithe, if the corn was not ſevered at the time of his coming in; 
otherwiſe if ſevered. Gibſ. 662. 
By the ſtatute of the 11 G. 2. c. 19. ere any tenant for life ſhall 
e before or on the day on which any rent was reſerved en made payable, upon - 
My demiſe or leaſe of any lands tenements or hereditoments, which determined 
on the death of ſuch tenant for life; the executors en adminiſtrators of ſuch 
Ppp 2 tenant 
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tenant for life may in ai action upon the caſe recover of the under tenant, if 
ſuch tenant ſor life die on the day on which the ſame was made payable, 11, 
whole, or if before Juch day, then a proportion of ſuch rent, according to thy 
time ſuch tenant for life lived, of the laſt year, or quarter of a year, er ther 
time in which the ſaid rent was growing due; making all juſt allowances, or 
a proportionable part thereof. 1. 15. | 

Under which words, lands, tenements, or hereditaments, are included not 
only glebe lands, but allo 7:thes demiſed or leaſed, which are hereditam;:t; 
But if the tithes are not leaſed, or (which amounts to the ſame thing 


— 


it is only a verbal leaſe, the law ſeemeth to ſtand as it was before ; and 
conſequently in ſuch caſe, where there is no proper leaſe, the perſon who 
receives the tithes ſhall be accountable to the executor for the tithes re. 
ceived by him and which became due before the incumbent's death, and 
to the ſucceſſor for the tithes (if any) which he received and which be- 
came due after the incumbent's death. 

And here a caſe frequently happeneth, with reſpe& to modus's in lieu 
of tithes; which tithes, if taken in kind, would have been due before 
the death of the incumbent, and the modus for the ſame is not due till 
after the death of the incumbent. Which caſe being not within the pur- 
view of this ſtatute, it ſeemeth that the executors are not intitled to the 
ſaid modus or to any part thereof; but that the whole ſhall go to the 
ſucceſſor. 

There is another caſe, wherein it may be diſputed, at what time tlie 
modus it ſelf ſhall be ſaid to be due. As for inſtance, it is uſual in many 
places to aſcertain the modus at martinmaſs, by then taking an account 
of the ſtock for the year preceding; and not to receive the modus till 
eaſter following. In which caſe, if it ſhall appear from the evidence, as 
from payments thereof ſometimes made at the time when aſcertained, or 
in the intermediate ſpace betwixt that time and the more uſual and or- 
dinary days of payment, or from receipts given and accepted for the ſame 
as due at the time when aſcertained, or the like, and that the payment 
thereof was only deferred for convenience, when the incumbent ſhould 
receive his other dues, or for other like cauſe ; in ſuch caſe it will be due 
to the executor : But if it ſhall appear, that the ſame hath been under- 
tocd as not due until ſuch future day, and only advanced ſometimes be- 
tore ſuch day to anſwer the incumbent's neceſſities or other convenience. 
then it ſeemeth that it will go to the ſucceſſor. So that this is a matte! 
not of law, but of fact; and depends upon the evidence. 


As to diſputes concerning things fixed to the freehold, as hangings, 
topeſtry, grates, glaſſes, furnaces, and ſuch like; theſe, falling in with 
the general doctrine about what ſhall belong to heirs or ſucceſlors on the 


one hand, and executors or adminiſtrators on the other, are treated 0! 
under the title Mills. 


Vacation of biſhopricks, See Viſhops. 
Geſity» 
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Ueſtry. 


5 A Veltry, properly ſpeaking, is the aſſembly of the whole pariſh Veſtry, what 
met together in ſome convenient place, for the diſpatch of the | 
\Fairs and buſineſs of the pariſh; and this meeting being commonly 
eld in the veſtry adjoining to, or belonging to the church, it thence 
takes the name of veſtry, as the place it ſelf doth, from the prieſt's 
ments, which are uſually depoſited and kept there. Par. L. c. 17. 
+, On the ſunday before a veſtry is to meet, publick notice ought to Notice of the 
be given, either in the church after divine ſervice is ended, or elſe at the meeting. 
church door as the pariſhioners come out; both of the calling of the ſaid 
meeting, and alſo of the time and place of the aſſembling of it; and it 
will be faireſt then alſo to declare for what buſineſs the ſaid meeting 1s to 
be held, that none may be ſurpriſed, but that all may have full time be- 
fore, to conſider of what is to be propoſed at the ſaid meeting. Watr!. 
b. 390. Fae . / 
And it is uſual that for half an hour before it begins, one of the 
church bells be tolled to give the pariſhioners notice of their aſſembling 
together. Par. L. c. 17. | 
3. Anciently, at the common law, every pariſhioner who paid to the Who may 
church rates, or ſcot and lot, and no other perſon, had a right to come vote. 
o theſe meetings: But this muſt not be underſtood of the miniſter ; who 
"th a ſpecial duty incumbent on him in this matter, and muſt be re- 
bonſible to the biſhop for his care herein; and therefore in every pariſh 
mecting, he preſides for the regulating and directing this affair; and 
dus equally holds, whether he be rector or vicar. Por. L. c. 17. 


Allo out-dwellers, occupying land in the parith, have a vote in the 


veltry, as well as the inhabitants. Jon. 19. 
4. E. 11G, Phillybrown and land. The plaintiff brought a ſpecial Hindring per. 
action upon the caſe, for excluding him from the veſtry room; and upon fons from the 


 demurrer, the court made no difficulty, but that ſuch an action was weecting. 


maintainable : however, in this caſe, they gave judgment for the defen— 
vant, it not being averred that the pariſh had any property in this room, 
or light to meet there; ſo that, for ovght appears it might be the de- 
tendant's own houſe, and then he might let in whom he pleaſed, and 
refule the reſt. Str. 624. 


5. And when they are met, the major part preſent will bind the whole Majority con- 
pariſh, Walſ. c. 39. cluſive. 

b. 7. 9 C. 2. Stoughton and Reynclds. Adjudged, that the right of Power of ad 
achourning the veſtry, is not in the miniſter or any other perſon as chair- journing. 
man, nor in the churchwardens, but in the whole aſſembly, where all are 
"pon an equal footing z and the ſame muſt be decided (as other matters 
ere) by a majority of votes. Sr. 1045. 
en to prevent diſputes, it may be convenient, that every veſtry Entry of acis 
"> entred in the pariſh book of accounts; and that every man's hand made. 

lenting to it, be let thereto. Par. L. 34. 


8. The 
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Clerk. 


Beadle. 


Select vellry. 


Ueſtry. 


8. The veſtry clerk is choſen by the veſtry; and he acts af reg, 
ſecretary thereto, but hath no vote: and his buſineſs is, to Aer 6 14 


pariſh meetings, and to draw up and copy all orders and other Pg 
veſtry, and to give out copies thereof when neceff: tary : and the — 


„5 - & 6 


by the == == ; and his bulineb;- is to mend the V ws. To giwe ET 
to the pariſhioners when and where it is to meet, and to execute i os 
as their meſſenger or ſervant. Par. L. c. 17. 
10. Select veſtries ſeem to have grown from the SH of cl 
certain number of perſons yearly, to manage the concerns of the +, 
for that year; which by degrees came to be a fixed method, and ths 
pariſhioners loſt not only their right to concur in the publick managemes 
as oft as they would attend, bur alſo (in moit places, if not Lin all) the 
right of electing the managers. And ſuch a cuſtom, of the Vern: 
of pariſhes by a ſelect number, hath been adjudged a good « cuſtom; i; 
that the churchwardens accounting to them was adjudged a good accovy; 
Gib. 219. 
In fome pariſhes, theſe ſelect veſtries having been thought oppreſſ.. 
and 1njurious great ſtruggles have been made, to ſet aſide and dcmolil 
them. Par. ch 
And no 3 LAS it hath been ſo, in ſuch pariſhes where by cuftcn 
they have obtained the power to chuſe one another; for it is not to b- 
ſuppoſed, but that if they are guilty of evil practices, they will chuſe ſuc} 
perſons as they think will connive at or concur with them therein. 
M. 2 W. Batt and others againſt Watkinſon, In a prohibition proje' 
to the {piritu al court at York, the ſuggeſtion ſet forth, that the e peil 10 
Maſham in Jorkſhire was an ancient pariſh, and that time out of mit 
there were twenty four of the chief pariſhioners, who all along ing: been 
called the four and twenty; an that during time immem orial, a5 Often 
as any One of the ſnid four and twenty 1 happened to d. + ti 
reſt ſurviving of the four and | twenty did chuſe, and during al! 3 We 
time uſed to ch ute, one other it and able aer er of the fame paris, 
to be one of the 3 and twenty, in the room of him ſo deccal d ans 
that within the ſaid pariſh there is, and during time immemoria! ten 
always hath been a cuſtom, that the ſaid four and twenty for the ums 
being have been uled and accuſtomed, as often as there was occal'un, 
malte rates, and to aſſeſs reaſonable umz of money, upon the pariſhionef 
and inhabitants in the ſaid pariſh for the time being for the reps airs of tt: 
church; and that the churchwardens of the faid pariſh, « luring: al 6 
time aforcfatd, hard uſed to receive all duties and dues 17 urig TE 
body or ves of the ſaid church; and if any of the inhabitants re fuled Pp 
Pay the taid ratcs or dues for W as aforeſaid, then the chur: hr 1NGen! 
by warrant irum che end four for the time being, were uled to. i 
che ο⁰α⁴ 5 and chattels of the ſaid pariſhioners in the ſaid pariſh; 4 
at the tal twenty four, with the conſent of the vicar or curate. have 
afed to repair the body and iles of the faid church; and that the church. 


5 
A are us for the time being, during all the time aforeſaid, have * 
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N ald to give up their accounts to the ſaid four and twenty, who allowed 
E . flowed the ſaid accounts as they ſaw expedient; and that on the al- 
E ; vince of ſuch account, the churchwardens have always been diſcharged 
from giving any other account in any other place; that the plaintiffs were 
urchwardens for the year 1680; and after their year was ended, they 
dare in their accounts to the four and twenty; and that tho? all pleas 
concerning preſcriptions and cuſtoms ought to be determined by the 
-ommon law, yet the defendant hath drawn and cited them into the 


Ciritugl court, to give in and paſs their ſaid accounts there; and altho' 


te ſaid plaintiffs have pleaded all the matters aforeſaid in the ſaid ſpi- 
ritual court, yet the ſaid defendant hath refuſed to admit or to receive the 
fad plea. Upon great debate of this caſe at ſeveral times, the court 
was of opinion, that the cuſtom was good and reatonable, and a prohi- 
bition was granted. CZrtw, 1027. 

So that preſcription and conſtant immemorial uſage, ſeems to be the 
baſis and only ſupport of this ſelect veſtry. And purſuant hereunto, upon 
the fame foundation, and for the ſame reaſons, was the ſelect veſtry of 
pariſh of St Mary At-Hill in London confirmed and eſtabliſhed in 
ihe king's bench, not many years ago. And ſince that time, the ſelect 
ventries of St Saviour's and St Olave's in Southwark, for want of proof 
or {uch preſcription and immemorial uſage, have been ſet aſide and de- 
moliſned. Par. L. c. 17. | | 

In the act of the 10 An. c. 11. for building fifty new churches ; the 
commiſſioners ſhall appoint a convenient number of ſufficient inhabitants 
be ͤveſtrymen; and from time to time, upon the death removal or 
oder voidance of any ſuch veſtryman, the reſt or majority of them may 
cle another. ſ. 20. | 

1 the ſeveral private acts for building particular churches ; ſometimes 
e miniſter, churchwardens, overſeers of the poor, and others who have 


1 


» or paid fines for being excuſed from ſerving thoſe offices; fome- 


nes, the miniſter, churchwardens, overſcers of the poor, and all who 
dio the poor rate; ſometimes, only all who pay ſuch a ſum to the poor 


ct 


i 


„ velrymen within ſuch pariſhes, and no other perſons. 


Titar. 


z A Vicar, vicarius, is one that hath a ſpiritual promotion or living 
ol 2 the parſon; and is ſo denominated, as officiating dice es, 
which b or ſtead. And ſuch a promotion or living is called a v/carage ; 
F ,.... a Part or portion of the parſonage, allotted to the vicar for his 
þ © nance and ſupport. 
+; Part or portion is in ſome places an annual ſum of money certain; 
a moſt places it is a part of the tithes in kind, which moſt com- 
| | monly 


c; lometimes, all who rent houtes of ſo much a year; —are appointed | 
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monly is the ſmall tithes; and in ſome places he hath a part of the 


tithes, and alſo of the glebe : and ſuch a one is called a vicar Pg x 


Thus he that hath the right to the poſſeſſion of the leſſer part, is calle 
the vicar; and he that hath the other and greater part of tithes, is call 
the parſon, who in ſome pariſhes is a clergyman, and ſometimes che g. 
niſter or incumbent of the ſame church; but in other places he is a fer 
layman, and cannot ſupply the church but by a ſpiritual vicar : ard tt. 
lo poſſeſſed by a layman, is called an mpropriation, and himſclt the 
impropriator. | 

An apprepriation is properly, when ſuch a parſonage (or vicaraoe, 4 
other church preferment) is in the hands or poſſeſſion of ſome ecclet. 
aſtical perſon and his ſucceſſors, and can be made only to a body politick 
or corporation ſpiritual, that hath ſucceſſion, whereby ſuch body become; 
perpetual incumbent of the benetice appropriated, and ſhall for cc 
the tithes and other profits, and the cure of ſouls belonging thereto. = 


But the words impropriation and appropriation are generally confound! 
in the books : and the law concerning the whole is treated of under the 


title Appꝛopziation. 


— — — — 


Uicar general. 


Icar general is an officer, whoſe office is uſually annexed to that ci 
Chbancellor; and is therefore treated of under that title. 


Vigil. Sce Holidays. 


Ui laica removenda. 


J laica removenda is a writ which (upon the biſhop's certificate d 
chancery of a force and reſiſtance touching a church) lieth where 3 
debate or controverſy is between two parſons for a church, the 0" 
whereot doth enter into the church with ſtrong hand and great power of = 
luty, holding the other out, and keeping poſſeſſion thereof with force 2 
arms. Whereupon he that i ſo held out of poſſeſſion may have the ft 
writ directed to the ſheriff of the county, to remove the force within that 
church, and (if need be) to raiſe the power of the county to his affiltanc 
and to arreſt and impriſon the perſons that make reſiſtance, ſo as to have 
heir bodies before the king at a certain day to anſwer the contemp' 
Which writ is ſometimes grantable without the biſhop's certificate 1 
foreſaid: for it may, as it ſeemeth, be had upon a ſurmiſe made no 


4 
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by the incumbent himſelf without ſuch certificate; there being a diſtinct 
and ſeveral form thereof in each of the ſaid caſes. So that this writ 
operly lieth for the removal of any forcible poſſeſſion of a church kept 
y laymen. | God. 645. F. N. B. 124. | 5 
By this writ the ſneriff ought not to remove the incumbent who is in 
poſſeſſion of the church, whether the poſſeſſion be of right or wrong; but 
only to remove the force. F. N. B. 125. 

The writ is made returnable into the king's bench, in which court the 
offenders ſhall be fined and puniſhed for the force: and reſtitution alſo 
hall be awarded out of the fame court (as it ſeemeth). MHat/. c. 30, 


Miſitation. 


N OTE, free chapels and donatives (unleſs ſuch donative hath re- 

ceived the augmentation of queen Anne's bounty) are exempt 

from the viſitation of the ordinary; the firſt being viſitable only by com- 

miſſion from the king, and the ſecond by commiſſion from the donor; 

And there are alſo other churches and chapels exempted, which did be- 

long to the monaſteries ; having heretofore obtained exemptions from or- 

dinary viſitation, and being vilitable only by the pope ; which by the {ta- 

tute of the 25 H. 8. c. 21. were made viſitable by the king, or by com 

miſſion under the great ſeal. Theſe, and other exempted churches or 

chapels, ſo far forth as they are exempted, are not treated of under this 

title; the purport whereof extendeth only to places viſitable by the biſhop 

or his ſubordinate officers. | 

1. For the government of the church, and the correction of offences, Origin, 
viſitations of pariſhes and dioceſes were inſtituted in the ancient church; 

that ſo all poſſible care might be taken to have good order kept in all 

places. God. Append. 7. | 

2, For the firſt ſix hundred years after Chriſt, the biſhops in their Who .= 
own perſons viſited all the pariſhes within their reſpective dioceſes every Vt 
yearz and they had ſeveral deacons in every dioceſe to aſſiſt them. After 

that, they had authority in caſe of ſickneſs, or other publick concerns, 

to delegate prieſts or deacons to aſſiſt them; and hereupon, as ſhould 

lem, they cantoned their great dioceſes into archdeaconries, and gave the 
archdeacons commiſſions to viſit and inquire, and to give them an account 

of all at the end of their viſitations; and the biſhops reſerved the third 

year to themſelves, to inform themſelves (amongſt other things) how the 
archdeacons their ſubſtitutes performed their duties. Deg. p. 2. c. 15, 

Jobnſ. 151. 

3. By a conſtitution of Otho : Archbiſhops and biſhops ſhall go about How often, 
their dioceſes at fit ſeaſons, correcting and reforming the churches, and and in what 
confecrating, and ſowing the word of life in the lord's field. Alb. 36. order. 
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And, regularly, the order to be obſerved therein is this: In a dioceſas 
viſitation, the biſhop is firſt to viſit his cathedral church; afterwards, the 
dioceſe: In a metropolitical viſitation, the archbiſhop is firſt to viſit his 
own church and dioceſe; then in every dioceſe to begin with the catke. 
dral church, and proceed thence as he pleafeth to the other parts of the 
dioceſe, Which appears from abundance of inſtances in the eccleſiaſtical 
records, as well of papal diſpenſations for the archbiſhop to viſit wide. 
obſerving the ſaid order, as of epiſcopal licences for the viſitor to begit 
in other parts of the dioceſe than in the cathedral church. G73/. g 57. 

And this ſprang from the precept of the canon law, which require, 
that the archbiſhop willing to viſit his province, ſhall firſt vilit the chap. 
ter of his own church, and city, and his own dioceſe : And after he lat“ 
once viſited all the dioceſes of his province, it ſhall be lawful for him 
(having firſt required the advice of his ſuffragans, and the fame bein» 
ſettled before them, which ſhall be put in writing that all may know 
thereof) to viſit again, according to the order aforeſaid, altho' Eis fuffra- 
gans ſhall not aſſent thereunto. And the like form of viſiting obſerved 
by the archbiſhops, ſhall be obſerved alſo by the biſhops in their ordinary 
v: tations. 1d. 


By Can. 60. for the office of confirmation, it is injoined, that the bi- 
hop ſhall perform that office in his viſitation every third year; and if in 
that year, by reaſon of ſome infirmity, he be not able perſonally to viſit, 
then he ſhall not omit the ſame the next year after, as he may conve- 
niently. 

Upon which Dr Gibſon obſerveth, that by the ancient canon law, vill- 
tations were to be once a year: but it is to be noted, that thoſe canon: 
were intended of parochial viſitations, or a perſonal repairing to ever? 
urch; as appears, not only from the aſſignment of procurations (origi- 
nally in proviſions and afterwards in money) for the reception of the bi- 
hop; but alſo by the indulgence which the law grants in ſpecial cales, 
nere every church cannot be conveniently repaired to, of calling toge- 
her the clergy and laity from ſeveral parts unto one convenient place, 
tat the viſitation of them may not be poſtponed, From this indulgence. 
and the great extent of the dioceſes, grew the cuſtom of citing clergy and 
people to attend viſitations at particular places; the times of which vill 
tations, as they are now uſually fixed about Eaſter and Michaelmals, hav? 
evidently ſprung from the two yearly ſynods of the clergy, which the 
canons of the church required to be held by every biſhop about thole tue 
iealons, to conſider of the ſtate of the church and religion within the 
retpective dioceſes: an end, that is alſo anſwered by the preſentments that 
are there made concerning the manners of the people ; as they uſed to be 
made to the Hiſhop at his viſitation of every particular church. But as i 
parochial viſitation, or the inſpection into the fabricks manſions uten 
and ornaments of the church, that care hath been long devolved upon UW 
Achdcacons; who at their firſt inſtitution in the ancient church were on}! 
iO attend the biſhops at their ordinations, and other publick ſervices l. 


* 7 i «<A % q | I 
the cathedral; but being afterwards occaſionally employed by them mw . 
| cxcrch- 
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exerciſe of juriſdiction, not only the work of parochial viſitation, but alſo 
the holding of general ſynods or viſitations when the biſhop did not vi. 
ſir, came by degrees to be known and eſtabliſhed branches of the archi- 
diaconal office as ſuch z which by this means attained to the dignity of 
ordinary, inſtead of delegated juriſdiction. And by theſe degrees came 
on the preſent law and practice of triennial vilitations by biſhops ; 
ſo as the biſhop is not only not obliged by law to viſit annually, bur 
(what is more) is reſtrained from it. G72/. 958. 

Lindwood ſays, the archdeacon, altho* there be not a cauſe, may viſit 
once a year: but if there be cauſe he may viſit oftner. Nor doth it hin- 
der, where it is ſaid in the canon law, that he ought to viſit from three 
years to three years; for this is to be underſtood fo that he ſhall viſit trom 
three years to three years of neceſſity, but he may viſit every year if he 
will. Lind. 49. 

4. In the biſhop's triennial, as alſo in viſitations regal and metropoliti- Iahibition du: 
cal, all inferior juriſdictions, reſpectively, are inhibited from cxerciſing tiag the tune 
juriſdiction, during ſuch vilitation. And we find in the time of archbi-“ viltation, 
ſhop Wiachelſey, a biſhop proſecuted, for exerciſing juriſdiction, before 
the relaxation of the inhibition; and in archbiſhop Tillotſon's time, a bi- 
hop ſuſpended, for acting after the inhibition. And even matters begun 
© the court of the inferior ordinary (whether contentious or voluntary) 
>fore the viſitation of the ſuperior, are to be carried on by the authority 
of ſuch ſuperior. G75. 958. | 

However, it hath been not unuſual, eſpecially in metropolitical vi- 
tations, to indulge the biſhops and inferior courts, in whole or in part, 
in the exerciſe of juriſdiction, pending the viſitation. Thus, we find re- 
l2xations granted, pending the viſitation, by archbiſhop Abbot ; and, by 
ochers, an unlimited leave or commiſſion, to exerciſe juriſdiction, or pro- 
cced in cauſes, notwithſtanding the viſitation; and elſewhere, a leave to 
nter orders, confirm, grant fiats for inſtitution, inſtitute, or correct, 
whilſt the inhibition continued in other reſpects. Id. 

After the relaxation of the inhibition, and eſpecially in metropolitical 
viſtrations, we find not only reſervations of power to rectify and puniſh 
ihe comperta et detecta, but alſo ſpecial commiſſions iſſued for that end. 

5. Can, 123. All chancellors, commiſſaries, archdeacons, officials, and Where. 
all others exerciſing eccleſiaſtical juriſdiction, ſhall appoint ſuch meet 
places for the keeping of their courts, by the aſſignment or approbation 
vt the biſhop of the dioceſe, as ſhall be convenient for entertainment of 
ole that are to make their appearance there, and molt indifferent for 
their travel: And likewiſe they ſhall keep and end their courts in ſuch 
Deng: time, as every man may return homewards in as due ſeaſon as 
ay be, | 

b. Langton. The archdeacons in their viſitation ſhall ſee that e offi General 
ces of the church be duly adminiſtred; and ſhall an account in writing of power of the 
all the ornaments and utenſils of the churches, and alſo of the veſtments viſitors. 
and books; which they ſhall cauſe to be preſented before them every year 
or their inſpection, that they may ſee what have been added, or What 


hare been loſt, Lind 50. 
| We. Account 
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ſhall find any ſuch, they ſhall correct the ſame either then or in the nent 
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Account in writing! And it would be well to have the ſame indes. 
ted : one part to remain with the archdeacon, and the other with the pa- 


rithioners. Lind. 50. 


Utenſils] That is, which are fit or neceſſary for /: and by theſe ade 
underſtood all the veſſels of the church of every kind. Lind. 50, 


Every year] That is, every year in which they ſhall viſit. 14. 


That they may ſee] Therefore the archdeacon ought to go to the 
place in perſon to viſit, and not to fend any other; which he do, 
he ſhall not have the procurations (due upon the account of viſiting) 
a : . O 
in money; but otherwiſe, he whom he ſhall ſend ſhall receive procura. 
tions for himſelf and his attendants in victuals. Lind. 50. 


Otho. Concerning archdeacons we do ordain, that they viſit the churches 
profitably and faithfully ; by inquiring of the ſacred veſſels, and velt- 
ments, and how the ſervice is performed, and generally of temporals and 
{pirituals : and what they ſhall find to want correction, that they correct 
diligently. And when they viſit, correct, or puniſh crimes, they ſhall 
not preſume to take any thing of any one (ſave only moderate procura- 
tions), nor to give ſentence againſt any perſons unjuſtly, whereby to ex. 
rort money from them. For whereas thele and ſuch like things do favour 
of ſimony, we decree, that they who do ſuch things ſhall be compelled 
by the biſhop to lay out twice as much for pious uſes; ſaving neverthelel; 
other canonical puniſhment againſt them. And they ſhall endeavour tre- 
quently to be preſent at the chapters in every deanry, and therein inſtruct 
the clergy (amongſt other things) to live well, and to have a ſound know- 
ledge and underſtanding in performing the divine offices. Alben 52. 


Chapters] That is, rural chapters. Athon 54. 


Reynolds. We injoin the archdeacons and their officials, that in the 
viſitation of churches they have a diligent regard to the fabrick of the 
church, and eſpecially of the chancel, to ſee if they want repair: and 't 
they find any defects of that kind, they ſhall limit a certain time under a 
penalty within which they ſhall be repaired. Alſo, they ſhall inquire by 
themſelves or their officials, in the pariſhes where they viſit, if there be 
ought in things or perſons which wanteth to be corrected ; and it they 


chapter. Lind. 52. | 
And their officials] Here it ſeemeth to be intimated, that the arclde?- 
con's official may viſit; which yet is not true, at leaſt in his own right; 


yer he may do this in the right of the archdeacon, when the archcaco! 
hunſelf is hindred. Lind. 53. 


Stratford, Foraſmuch as archdeacons and other ordinaries in their V' 
fitations, finding defects as well in the churches as in the ornaments there- 
of and the ferces of the churchyard and in the houſes of the cum, 


bents, do command them to be repaired under pecuniary Penne 2 
| | rom 


Uiũtation. 
tom choſe that obey not do extort the ſaid penalties by cenſures, where- 
with the ſaid defects ought to be repaired, and thereby inrich their own 

:r{es to the damage of the poor people; therefore that there may be no 
occaſion of complaint againſt the archdeacons and other ordinaries and 
their miniſters by reaſon of ſuch penal exactions, and that it becometh 
rot eccleſiaſtical perions to gape alter or inrich themſelves with diſhoneſt 
and penal acquiſitions, we do ordain, that ſuch penalties, ſo often as they 
44] be exacted, ſhall be converted to the ule of ſuch repairs, under pain 
of ſuſpenſton ab officio which they ſhall ipſo facto incur until they ſhall 
efectually aſſign what was fo received to the reparation of the ſaid detects. 


Lind. 224. 


Can. 86. Every dean, dean and chapter, archdeacon, and others which 
have authority to hold eccleſiaſtical viſitations by compoſition, law, or 
preſcription, ihall ſurvey the churches of his or their juriſdiction, once 
in every three years, in his own perſon, or cauſe the ſame to be done 
and ſhall from time to time within the ſaid three years certify the hig 
commiſſioners for cauſes eccleſiaſtical, every year, of ſuch defects in any 
the ſaid churches, as he or they do find to remain unrepaired, and the 
names and ſirnames of the parties faulty therein. Upon which certificate 
we defire the ſaid high commiſſioners will ex officio mero ſend for tuch 
parties, and compel them to obey the juſt and lawful decrees of ſuch ec- 
clelaſtical ordinaries making ſuch certificates. 

Note, ſince the making of theſe canons, the high commiſſion court was 
aboliſhed by act of parliament. 
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7. In the year 1626, Mr Huntley, rector of Stourmouth, was re- Viſitation 
quired by Dr Kingſley archdeacon of Canterbury, to preach a viſitation ſermon, 


lermon z which he refuſed. And being cited before the high commil- 
loners, it was urged, that he was bound to the performance ot that office 
in purſuance of the archdeacon's mandate, by virtue of his oath of cano- 
nical obedience. He anſwered, that he was not a licenſed preacher, ac- 
cording to the canons of 1603 ; and eſpecially, that he was not bound 
hereunto by his ſaid oath, which implieth only an obedience according 
the canon law, as it is in force in this realm; and that there is no canon, 
oreign or domeſtic, which requireth him to do this; but on the contrary, 
that the ancient canon law injoineth the viſitor himſelf to preach at his own 
viſtation, But the court admoniſhed him to comply; and on his refuſal, 
ned him 5001, and impriſoned him till he ſhould pay the fame and 
do make ſubmiſſion ; and afterwards degraded and deprived him, 
/einſ. Huatley's caſe. 

But this perhaps may be one inſtance, amongſt others charged againſt 
that court whilſt it ſubſiſted, of carrying matters with a pretty high hand. 

And Dr Ayliffe obſerves from the ſixth book of the Decretals, that 


nongſt the orders to be obſerved by archbiſhops biſhops and others in 
Kr viſitations, the firſt is, that they ought to preach the word of god, 


8 : | | 
"' giving the congregation a ſermon, Ayl. Par. 515, 


Nevertheleſs, 


4.86 


Exhibits, 


Preſentments, 
by whom to 
be made, 


hd 


Nevertheleſs, it is preſumed, very few clergymen would refuſe tg wif 
charge the offices of their function on the like occaſion, at the requeſt q 
intimation of their ſuperior. PEE: 

8. Car. 137. Foraſmuch as a chief and principal cauſe and uſe ef wißt. 
tion is, that the biſhop archdeacon or other aſſigned to viſit, may +. 
tome knowledge of the ſtate iuinciency and ability of the cle+2y, 1; 
other perſons whom they are to viſit: We think it convenient, that ces 
parſon, vicar, curate, ſchoolmaſter, or other perſon licenſed v hefe. 
do at the biſhop's firſt viſitation, or at the next viſitation after h. 4 
miſtion, ſhew and exhibit unto him his letters of orders, inſtitution. ang 
induction, and all other his diſpenſations, licences, or faculties Wha-h. 
ever, to be by the ſaid bithop either allowed, or (if there be juſt cue) 
diſallowed and rejected; and being by him approved, to be (as the cut 
18) ſigned by the regiſter : and that the whole fees accuſtomed to be pai 
in the viſitations in reſpect of the premiſſes, be paid only once in the whole 
time of every biſhop, and afterwards hut half of the ſald accuitoined fees, 
in every other viſitation, during the ſaid biſhop's continuance. 


To 62 by the ſaid biſhop alirwed] None but the biſhop, or other perſox 
exerciſing eccleſiaſtical authority by commiſſion from hun, hath right de 
jure communi to require theſe exhibits of the clergy ; nor doth the en: 
ing part of this canon convey the right to any other; and therctore, if 
any archdeacons are intitled to require exhibits in their viſitations, it muſt 
be upon the foot of cuſtom; the beginning whereof hath probably been 
an incroachment; ſince it is not Iikely, that any biſhop ſhould give to the 
archdeacon and his official a power of allowing or diſallowing ſuch in- 
ſtruments as have been granted by himſelf or his predeceſſors. Ci. 


959- 


| Whole fees] In the regiſtry of archbiſhop Iſlip, there is a ſequeſtration 
of the benefices of divers clergymen refuſing to make due exhibits in a 
viſitation. Gib/}. 1545. 


And afterwards but half of the ſaid accuſtomed fees] Lindwood ſpeaking 
of the letters of orders to be exhibited by ſtipendiary curates going from 
one dioceſe to another, ſaith, that after the archdeacon or his official or 
other ordinary hath ſatisfied himſelf of their orders and of their life and 
converſation, they may be admitted to officiate, and their names ought 
to be entred in the regiſter of ſuch ordinary; whereupon in other vilita- 
tions or inquiries their letters of orders ought not to be reinſpected, nor 
their names to be entred again, ſeeing they are ſufficiently known already: 
And ſo they do ill (he ſays) who in every of their viſitations take ſome- 
thing for the inſpection and approbation of the ſaid letters of orders; fc. 
ing tuch entry ought not to be made but once, namely, at the firſt 4. 
miſſion. Lind. 225, Gitf. 959. 

9. Edin. There ſhall be in every deanry two or three men, having gd 
before their eyes, who ſhall at the command of the archbiſhop or bis offt 


cial, preſent unto them the publick exceſſes of prelates and other clerks. 
Lind. 277, | 
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i every deamy] That is, in every rural deanry. Lind. 277, 


Publick exceſſes] That 1s, notorious, whereof there is great and publick. 
amy; and this, altho' the ſame be not upon oath : but if ſuch exceſſes 
{hall not be notorious, then the fame ſhall not be preſented, unleſs there 
be proof upon oath. Lind. 277. ; 

As to the churchwardens duty in this particular, altho' they have for 
many hundred years been a body corporate, to take care of the goods re- 

irs and ornaments of the church, as appears by the ancient regiſter of 

Writs; yet this work of preſenting hath been devolved on them and 
their aſſiſtants, by canons and conſtitutions of a more modern date. 
Anciently, the way was, to ſelect a certain number at the diſcretion of 
the ordinary, to give information upon oath z which number the rule ot 
the canon law upon this head evidently ſuppoſeth to have been {elected 
while the ſynod was fitting, and the people as well as clergy in atte::- 
dance there. But in proceſs of time this method was changed; and it 
was directed in the citation, that four ſix or eight, according to the pro- 
portion of the diſtrict, ſhould appear (together with the clergy) to repre- 
{ent the people, and to be the zeftes Hnedales. Gibſ. 960. 

But all this while we find nothing of churchwardens preſenting, but the 
ſtyle of the books is, The pariſhioners ſay, The laymen ſay, and the like, 
until a little before the reformation, when the churchwardens began to 
preſent, either by themſelves, or elſe with two or three more pariſhioners 
of credit joined with them. And this laſt (by the way) 1s evidently 
the original of that office, which our canons do call the office of ſidemen 
cr aſſiſtants. G7bſ. 960. 

In the beginning of the reign of king James the firſt, a commiſſary 
nad cited many perſons of ſeveral pariſhes, to appear before him at his 
viſitation; and becauſe they appeared not, they were excommunicated, 
But a prohibition was granted; becauſe the ordinary hath not power to 
cite any into that court, except the churchwardens and ſidemen. Nzy 
123. | 
But by Can. 113. Becauſe it often cometh to paſs, that churchwardens, 
emen, queltmen, and ſuch other perſons of the laity as are to take care 
tor the ſupprefiing of fin and wickedneſs, as much as in them lieth, by 
admonition, reprehenſion, and denunciation to their ordinaries, do for- 
bear to diſcharge their duties therein, either thro' fear of their ſuperiors, 
or thro? negligence, more than were fit, the licentiouſneſs of theſe times 
conſidered; we do ordain, that hereafter every parſon and vicar, or in the 
lawful abſence of any parſon and vicar, then their curates and ſubſtitutes 
may join in every preſentment with the ſaid churchwardens ſidemen and 
the reft abovementioned, at the times of: viſitation, if they the ſnid church- 
wardens and the reſt will preſent ſuch enormities as are apparent in the 
pariſh; or if they will not, then every ſuch parſon and vicar, or in their 
ibſence as aforeſaid their curates, may themſelves preſent to their ordina- 
es at ſuch times, and when elſe they think it meet, all ſuch crimes as 
they have in charge or otherwiſe, as by them (being the perlons that 


Zould have the chief care for the ſuppreſſing of ſin and impiety in their 


3 pariſhes) 
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To be made 
2 on cath, 


Articles of 
inquiry. 
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pariſhes) ſhall be thought to require due reformation. Provided alen 
that if any man confeſs his ſecret and hidden ſins to the miniſter, for tle 
unburdening of his conſcience, and to receive ſpiritual conſolation and ej 
of mind from him, we do not any way bind the ſaid mwiſter by this our 
conſtitution, but do ſtraitly charge and admoniſh him, that he do not u. 
any time reveal and make known to any perſon whatſoever, any crime 4; 
offence ſo committed to his truſt and ſecrecy (except they be ſuch Crimes 
as by the laws of this realm his own life may be called in queſtion tr 
concealing the ſame) under pain of irregularity. 

And by Can. 116. it ſhall be lawful for any godly diſpoſed perſon, 9. 
for any eccleliaſtical judge, upon knowledge or notice given unto him vr 
them, of any enormous crime within his juriſdiction, to move the miniſter 
churchwardens or ſidemen, as they tender the glory of god and reforms. 
tion of ſin, to preſent the ſame, if they ſhall find ſufficient cauſe to in. 
duce them thereunto, that it may be in due time punithed and reformed, 

Provided, that for theſe voluntary preſentments there be no tee re 
quired or taken. 

10. Boniface, We do decree, that laymen, when inquiry ſhall be made 
by che prelates and judges eccleſiaſtical tor correcting the {ins and exceſs; 
of thole that are within their juriſdiction, ſhall be compelled (if need be) 
to take an oath to ſpeak the truth. Lind. 109. 

And that ordinaries are impowered by the laws of the church to te. 
quire an oath of the teſtes ſynodales, appears, not only from this conſti- 
tuition, but alſo from the body of the canon law. And the ſame practice 
of adminiſtring an oath, appears in the eccleſiaſtical records of our own 
church; where it is often entred, that the preſenters were charged upon 
their conſciences, to diſcover whatever they knew to want amendment 
in things and perſons. Grbf. 960. 

11. Can. 119. For the avoiding of ſuch inconveniencies as heretofore 
have happened, by the haſty making of bills of preſentments upon the 
days of viſitation and ſynods, ir is ordered, that always hereafter, every 
chancellor, archdeacon, commiſſary, and official, and every other perlon 
having eccleſiaſtical juriſdiction at the ordinary time when the churchwat- 
dens are ſworn, and the archbiſhop and biſhops when he or they co 
ſummon their viſitation, ſhall deliver or cauſe to be delivered to the 
churchwardens queitmen and ſidemen of every pariſh, or to ſome of them, 
ſuch books of articles as they or any of them ſhall require (for the ye! 
tollowing) the ſaid churchwardens queſtmen and ſidemen to ground their 
preſentments upon, at ſuch times as they are to exhibit them. In whic! 
book ſhall be contained the form of the oath which muſt be taken imme- 
diately before every ſuch preſentment : to the intent that having before: 
hand time ſufficient, not only to peruſe and conſider what their ſaid bath 
ſhall be, but the articles alſo whereupon they are to ground their Pie. 
ſentments, they may frame them at home both adviſedly and truly, c 
the diſcharge of their own conſciences (after they are ſworn), as become! 
honeſt and godly men. 
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Frame them at home] By an entry in one of our records about 200 years 
ago, the ancient way of making preſentments ſeems to have been, the or- 
dinary's examination of the ſynodal witneſſes, and the taking their detec- 
tions and preſentments by word of mouth, and then immediately entring 
them in the acts of the viſitation. And altho' preſentments are now re- 
quired to be farmed at home, there is no doubt but every viſitor hath the 
lame right of perſonal examination that ancient viſitors had, as often as he 
all find occaſion. Gib. 963. 

By reaſon of ſeveral diſputes which have been made concerning the 
articles of inquiry, the convocation hath ſometimes atrempted to trame 
one general body of articles for viſitations; but the ſame as yet hath not 
been brought to effect. G12/. 962. 

12. Can. 115. Whereas for the reformation of criminous perſons Preſentments 

and diſorders in every pariſh, the churchwardens queſtmen ſidemen and on common 
ſuch other church officers are ſworn, and the miniſter charged, to preſent fame. 
as well the crimes and diſorders committed by the ſaid criminous per- 
ſons, as alſo the common fame which is ſpread abroad of them, whereby 
they are often maligned and ſometimes troubled by the ſaid delinquents 
or their friends; we do admoniſh and exhort all judges both eccleſiaſtical 
and temporal, as they regard and reverence the Farful judgment ſeat 
of the higheſt judge, that they admit not in any of their courts, any 
complaint plea ſuit or ſuits, againſt any ſuch churchwardens queſtmen 
lidemen or other church officers, for making any ſuch preſentments, nor 
againſt any miniſter for any preſentments that he ſhall make : all the ſaid 
preſentments tending to the reſtraint of ſhameleſs impiety, and conſider- 
ing that the rules both of charity and government do preſume that 
they did nothing therein of malice, but for the diſcharge of their 
conſciences. 
But there is more danger now, than when theſe canons were made, 
of actions being brought againſt churchwardens for preſenting upon com- 
mon fame; becauſe the perſon accuſed in thoſe days was required to 
anſwer upon oath to the charge laid againſt him, and to bring his com- 
purgators: but the oath ex officio being now aboliſhed, it ſeemeth not 
late, to preſent any perſon upon common fame only, without proof. 

And even when the oath of purgation was in force, Mr Clerke gives a 
caution, that all, both churchwardens and others, take care, how they 
accuſe or preſent any perſon for any crime, or fame thereof, unleſs they 
can prove either the crime, or that the fame thereof aroſe from uſt 
cauſes and ſtrong preſumptions. Therefore, altho' the fame or rumor of 
any crime hath been ſpread amongſt many and good men, yet if it had its 
beginning from enemies or evil minded perſons, or (as is often the caſe) 
from the ſole accuſation of a woman confeſſing her own turpitude, the 
preſentment or accuſation in ſuch caſe ought not to be general, but par- 
ticular, that is, that ſuch a fame or rather rumor was ſpread by ſuch 
perſons, or by the accuſation or confeſſion of ſuch woman in childbirth 
confeſſing her own baſeneſs : And then, if the perſon accuſed ſhall pro- 
iced againſt the accuſer in a cauſe of defamation, he ſhall fail in his 
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ſuit, if proof ſhall be made that there was ſuch a fame or rumor a; y, 
ſet forth in the preſentment. 1 Ought. 236. | i 
13. It is not enough to preſent that ſuch a one hath committed forr;. 
cation, or the like; but the perſon ought to be named with whom be 
committed the offence, and that there is a publick fame thereof: other. 
wiſe upon ſuch a general and uncertain preſentment, the perſon accuſed 
cannot know how to make his defence, and there may he cauſe of appeal, 
1 Ought. 229. 
14. Can. 116. No churchwardens, queſtmen, or ſidemen of any parif; 
ſhall be inforced to exhibit their preſentments to any having eccleſiafticy 
juriſdiction, above once in every year where it hath been no oftner uſe, 
nor above twice in any dioceſe whatſoever, except it be at the biſhop's yi. 
ſitation : Provided always, that as good occaſion ſhall require, it ſhall be 
lawful for every miniſter churchwardens and ſidemen, to preſent offenders 
as oft as they ſhall think meet; and for theſe voluntary preſentments, ng 
fee ſhall be taken. 
Can. 117. No churchwardens queſtmen or ſidemen ſhall be called or 
cited, but only at the ſaid time or times before limited, to appear before 
any eccleſiaſtical judge whoſoever, for refuſing at other times to preſent 
any faults committed in their pariſhes, and puniſhable by eccleſialtical 
laws. Neither ſhall they or any of them, after their preſentments ex- 
hibited at any of thoſe times, be any further troubled for the fame, 
except upon maniteſt and evident proof it may appear, that they did then 
wilhngly and wittingly omit to preſent ſome ſuch publick crime or crimes 
as they knew to be committed, or could not be 1gnorant that there was 
then a publick fame of them, or unleſs there be very juſt cauſe to call 
them for the explanation of their former preſentments: In which caſe of 
wilful omiſſion, their ordinaries ſhall proceed againſt them in ſuch ſort, 
as in cauſes of wilful perjury in a court eccleſiaſtical it is already pro- 
vided. | 
Can. 118. The office of all churchwardens and ſidemen ſhall be reputed 

to continue, until the new churchwardens that ſhall ſucceed them be 
corn, which ſhall be the firſt week after eaſter, or ſome week following, 
according to the direction of the ordinary; which time ſo appointed ſhall 
always be one of the two times in every year, when the miniſter and 
churchwardens and ſidemen of every pariſh ſhall exhibit to their ſeveral 
ordinaries, the preſentments of ſuch enormities as have happened in their 
partihes ſince their laſt preſentments. And this duty they ſhall perform, 
before the newly choſen churchwardens and ſidemen be ſworn, and ſhall 
not be ſuffered ro paſs over the ſaid preſentments to thoſe that are new:y 
come into that office, and are by intendment ignorant of ſuch crimcs; 
under pain of thoſe cenſures which are appointed for the reformation 0! 
ſuch dalliers and diſpenſers with their own conſciences and oaths. 
15. Can. 116. For the preſentments of every pariſh church or chapel, 
the regiſter of any court where they are to be exhibited, ſhall not receive 
in one year above 4d; under pain, for every offence therein, of fuſpen- 
fron from the execution of his office for the ſpace of a month tolles 
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16. Beſides being proceeded againſt by the cenſures of the church; it Penalty for 
13 injoined by Can. 26. that no miniſter ſhall in any wiſe admit to the re- not preſenc- 
ceiving of the holy communion, any churchwardens or ſidemen, who ha- "5 

ving taken their oaths to preſent to their ordinaries all ſuch public offences 

as they are particularly charged to 1nquire of in their ſeveral pariſhes, ſhall 
(notwithſtanding their ſaid oaths, and that their faithful diſcharge of them 

is the chief means whereby publick ſins and offences may be reformed and 

puniſhed) wittingly and willingly, deſperately and irreligiouſiy, incur the 

horrible crime of perjury ; either in neglecting, or in refuſing, to pre- 

ſent ſuch of the ſaid enormities and publick offences, as they know them- 

ſelves to be committed in their ſaid pariſhes, or are notoriouily offenſive to 

the congregation there; altho' they be urged by ſome of their neighbours, 

or by their miniſter, or by the ordinary himſelf, to diſcharge their con- 

ſciences by preſenting of them, and not to incur fo deſperately the ſaid 

horrible fin of perjury. | 

Il. 1680. Selly's caſe. A prohibition was prayed to the archdeacon of 
Exeter, becauſe he proceeded to excommunicate the plainriff, for that he, 
being churchwarden, refuſed to preſent a notorious delinquent, being ad- 
moniſhed. And a prohibition was granted: for they are not to direct 
the churchwarden to preſent at their pleaſure ; but if one churchwarden 
doth refuſe to preſent, he may be preſented by his ſucceſſor. Freem. 298. 

17. Can. 121. In places where the biſhop and archdeacon do by pre- None to be 
(cription or compoſition viſit at ſeveral times in one and the fame year; preſented 
eſt for one and the ſelf ſame fault any of his majeſty's ſubjects ſhould be twice for the 
challenged and moleſted in divers eccleſiaſtical courts, we do order and SE ate 
appoint, that every archdeacon or his official, within one month after the 
viſitation ended that year, and the preſentments received, ſhall certify 
under his hand and feal, to the biſhop or his chancellor, the names and 
crimes of all ſuch as are detected and preſented in his ſaid viſitation, to 
the end the chancellor ſhall thenceforth forbear to convent any perſon for 
any crime or cauſe ſo detected or preſented to the archdeacon. And the 
chancellor, within the like time after the biſhop's viſitation ended and 
prezentments received, ſhall under his hand and ſeal ſignify to the arch- 
deacon or his official, the names and crimes of all ſuch perſons, Which 
ſhall be detected or preſented unto him in that viſitation, to the ſame in- 
tent as is aforeſaid. And if theſe officers ſhall not certify each other as 
here preſcribed, or after ſuch certificate ſhall intermeddle with the 
mes or perſons detected and preſented in each other's viſitation; then 
del of them ſo offending ſhall be ſuſpended from all exerciſe of his ju- 
nidiction, by the biſhop of the dioceſe, until he ſhall repay the colts and 
<xpences which the parties grieved have been at by that vexation. 

18. Crimes evident and notorious, whether they be immoralities in per- Churchwar- 
ons, as lewdneſs, ſwearing, drunkenneſs, and ſuch like; or defects in dens to ſup- 
Places, as the want of repairs, or of utenſils, in churches, churchyards, ene, 25 
and parſonage houſes ; are not only in their nature merely ſpiritual and | 
ec leſiaſtical, but in the chief heads thereof (as fornication, adultery, and 
de repairing of churches andchurchyards) by the ſtatute of Circumſpecle 
alis, 13 Ed. 1, not liable to prohibition: And therefore if offenders, 

| Rr 2 | being 


492 Uiſtation. 


being preſented, do eſcape unpuniſhed, it muſt be owing either to the 
want of proof, or the want of proſecution. Gig.. 966. 

As to legal proof; in caſe the party preſented denies the fact to be 
true, the making good the truth of the preſentment, that is, the furniſh. 
ing the court with all proper evidences of it, undoubtedly reſts upon the 
perſon preſenting. And as the ſpiritual court, in ſuch caſe is intitled by 
C | law to call upon churchwardens to ſupport their preſentments ; ſo are 
4 churchwardens obliged, not only by law (Dr Gibſon ſays), but alſo in 
. conſcience, to ſee the preſentment effectually ſupported ; becauſe to deny 

| the court thoſe evidences which induced them to preſent upon oath, i; 
to deſert their preſentment, and is little better in point of conſcience, than 
not to preſent at all; inaſmuch as thro? their default the prefentment is 
rendred ineffeCtual, as to all purpoſes of removing the ſcandal, or te- 
forming the offender. And from hence he takes occaſion to wiſh, that 
the pariſhioners would think themſelves bound (as on many accounts they 
certainly are bound) to ſupport their churchwardens, in ſeeing that their 
preſentments are rendred effectual. In any point which concerns the te- 

airs or ornaments of churches, or the providing conveniences of any kind 
for the ſervice of god, when ſuch defects as theſe are preſented, the ſpi- 
ritual judge, immediately, and of courſe, injoins the churchwarden pre- 
ſenting, to ſee the defect made good, and ſupports him in repaying him- 
felf, by a legal and reaſonable rate upon the pariſh. But what he intends 
is, the ſupporting the churchwardens in the proſecution of ſuch immortal 
and unchriſtian livers, as they find themſelves obliged by their oath to 
preſent, as fornicators, adulterers, common ſwearers, drunkards, and ſuch 
hke; whoſe example is of pernicious conſequence, and likely to bring 
many evils upon the pariſh. Id. 
Procurations. 19. In all viſitations of parochial churches made by biſhops and arch- 
deacons, the law hath provided, that the charge thereof ſhall be anſwered 
by the procurations then due and payable by the inferior clergy ; wherein 
cuitom, as to the quantum, ſhall prevail. God. Introd. 19. 
Anciently by 20. Theſe procurations were anciently made, by procuring victuals and 


— in other proviſions in ſpecie; concerning which, the following conſtitutions 


have been ordained : 

Langton. We forbid archdeacons, deans, and their officials, to make 
any exactions upon their clergy. Lind. 221. 

Langton. That archdeacons may not be burdenſome to the churches 
ſubject unto them, we ſtrictly injoin, that they do not exceed the number 
of horſes and men preſcribed by the general council; and that they de 
not preſume to invite ſtrangers with 1 to the procuration made 10r 
them on account of their viſitation. But if the rectors of the churches, 
in honour of the archdeacon, will invite any, we do not forbid it. But 
the archdeacons themſelves ſhall invite none, leſt they who would not 
burden the churches by their own coming, ſhould yet burden them by 
thoſe whom they ſhould invite. And that there may be no occaſion to 
invite any, we do forbid the archdeacons to hold any chapter on the Gay 
of viſitation at the church which they viſit, unleſs it be in a borough dr 


city. And we injoin the archdeacons, that they do not in any wit 4 
8 ce! 
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ceive procuration without reaſonable cauſe, but only on the day when they 
perſonally viſit the church ; and that they do not extort money from the 
church as a fee or ranſom for not viſiting. Lind. 219. 


Preſcribed by the general council] That is to ſay, five or ſix: but herein 
a regard ought to be had to the cuſtom of the country or place. Lind. 


220. | : 
In any wiſe] That is, neither in victuals, nor money, nor any thing in 
lieu thereof, 74. 


Perſonally viſit] But yet, if thro' infirmity or any other lawful cauſe, 
the archdeacon be hindred from viſiting in perſon, he may exerciſe the 
office by another; and in ſuch caſe the procurations ſhall be paid, 
1d. 221. 

Otho. The archdeacons ſhall not burden the churches with ſuperfluous 
expences, but only require moderate procurations when they viſit ; and 
ſhall not bring ſtrangers with them, but demean themſelves modeſtly both 
in regard to their attendants and their horſes. Athen 57. 

Othob. The church viſited ought in reaſon to entertain the viſitor: but 
where no viſitation is, there ſhall be no procuration; and it any perſon 
ſhal! take any thing, he ſhall be ſuſpended from the entrance of the 
church, until he make reſtitution. And the biſhops and other inferior 
prelates, when they viſit, ſhall not burden the clergy with a ſuperfluous 
number of attendants or horſes or otherwiſe in expences ; and if they do, 
the clergy ſhall not obey them in that behalf; and any ſentences of ex- 
communication, ſuſpenſion, or interdict, on occaſion thereof, ſhall be 
void. Athon 114. 5 

Stratford. No procuration ſhall be due, without actually viſiting: And 
if any ſhall viſit more churches than one in one day, he ſhall have but one 
procuration, to be proportioned amongſt the ſaid churches. And becauſe 
lometimes the retinue of a viſitor exceedeth the number of men and 
horſes appointed by the canons, ſo that they who pay their procurations 
in victuals are exceſſively burdened beyond the rate which is uſually paid 
in money; it ſhall be in the choice of the vilited, to pay the ſame in 
money or in proviſions. Lind. 223. 8 a 

21. And this laſt conſtitution, by putting it in the choice of the in- Now con- 
cumbent, whether he would entertain the viſitor in proviſions, or com- verted into 
pound for it by a certain ſum of money, was the cauſe of the cuſtom ge- Tr: 
nerally prevailing afterwards, and which now univerſally obtaineth, of a 
fixed payment in money, inſtead of a procuration in meat, drink, pro- 
render, and other accommodation. Gib. Tracts. 13. 

22, Procuration is due to the perſon viſiting, of common right: and Whether due 
atho” originally due by reaſon of viſitation only, yet the ſame may be when no &> 
due without actual viſitation. The foregoing conſtitutions limit the pay- n 4 
ment, whether in proviſions or money, to actual viſitation, and warrant 
the denial of them when no viſitation is held. Upon which a doubt hath 
been raiſed, whether thoſe archdeacons who are not permitted to viſit, but 
re inhibited from doing it in the biſhop's triennial viſitation, have a right 
o require procurations for that year. They who have maintained the 
negative. 
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To be ſued 
for in the ſpi- 
ritual court. 


To be paid by | | / — 
et Fas. 24. E. 7 G. Saunderſon and Clagett, Dr Clagett, archdeacon of Sud. 


propriate | a 
where there is Wich, againſt Saunderſon as proprietor or curate of the impropriate rec- 
no vicar en- tory of Aſpal in Suffolk, for the annual ſum of 6s 8d as a procuration 


dowed. or proxy due to the archdeacon for viſitations. Saunderſon moved the 


Uiütation. 


negative, build their opinion upon the expreſs letter both of the andes. 
canon law, and of our own provincial conſtitutions. But others, wh, 
undertake to detend the rights of the archdeacons alledge, that tho! i 
might be reaſonable that they loſe their procurations, in caſe they neples 
their office of viſiting (which, by the way, was all that the anciezr 
conſtitutions meant), yet that reaſon doth not hold when they are te. 
{trained and inhibited from it; and that procurations are rated in the yz. 
luation of king Henry the eighth, as part of the revenues of every arch. 
deacon, who therefore pays a certain annual tenth for them ; and th- 
law could never intend the payment of the tenth part every year, if there 
had been any year in which he was not to receive the nine parts. Which 
two arguments (Dr Gibſon ſays) are fo ſtrong in favour of the archidi1 
conal rights, the firſt in reaſon, and the ſecond in law as well as 
that no more need to be ſaid upon that head. G7, 975. 

23. Procurations are ſuable only in the fpiritual court, and are merely 
an eccleſiaſtical duty. L. Raym. 450. | 

And may be levied by ſequeſtration, or other eccleſiaſtical proce; 
Gib. 1546. 
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bury, commenced a ſuit in the conſiſtory court of the biſhop of Nor- 


court of king's bench for a prohibition ; and ſuggeſted that this rector 
of Aſpal was time out of mind a rectory impropriate, without any vicar 
endowed , that all the tithes and profics within this rectory time out of 
mind belonged to the proprietor thereof, who at his own expence uſed to 
provide a curate to celebrate divine ſervice at the pariſh church of Aſpal. 
But it was denied by the whole court, who delivered their opinions ſeria. 
tim; 1. That this was an ecclefiaſtical duty, and therefore properly ſuable 
for in the ſpiritual court. 2. That it was claimed both by and from an 
eccleſiaſtical perſon, which made it the ' ſtronger. 3. That tho? there 
was an 1mpropriation in the caſe, ſtill there muſt be a curate, to take 
care of the ſouls of the pariſhioners; and that curates as well as other 
perſons muſt ſtand in need of biſhops or archdeacons inſtructions and 
viſitations. Conſequently, 4. That the ordinary or archdeacon ought t9 
be allowed for his procuration, what had been uſually paid for it, which 
here appeared to be 6s 8d. 5. That where a thing is claimed by 
cuſtom in the {ſpiritual court, it muſt be intended according to their con- 
ſtruction of a cuſtom; and by their law, forty years make a cuſtom or 
Ppreſcription. 1 Peere V. 657. Str. 421. : 
impropriate 236. If there be a parſonage and a vicarage endowed ; only one 15 fo 
ee Whos pony procurations : but which of them muſt pay is to be directed by 


there 15 a vicar i 
endowed, Cultom, or the endowment if extant. Deg. p. 2. c. 15. 


Chapel of eaſe 26. Stratford. A chapel of eaſe ſhall be included in the procuration 


under a parc- of the : > 
chial church. mother church. Lind. 223. Deg. P+ 2. C. 15, 


27. Churches 
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27. Churches newly erected ſhall be rated to procurations, according Churches 


10 the proportion paid by the neighbouring churches. Gig. 976. newly erected, 
28. Donatives and free chapels pay no procurations to any eccleſiaſtical Places ex- 
ordinary, becauſe they are not viſitable by any. Deg. P. 2. C. 15. empted. 


Places exempted, as to other matters, are treated of under the title 
Petuliars. 


Synodals or cathedratica, and pentecoſtals, are treated of under their te- 
ſpective titles. 


Viſitation of the fick. See Sick. 
Uniformity. See Publick worſhip. 


Union, 


. "OP union or conſolidation of churches ought to be founded upon Cauſes of 
good canonical reaſons. And the principal reaſons aſſigned by union. 
the canon law are, for hoſpitality, nearneſs of the places, want of inha- 
bitants, poverty or ſmallneſs of the living. Which circumſtances are 
pecially inquired into before the union, and (ſome, or all of them, as 
ihe caſe is) are recited in the preamble to the act of union. Gr}. 920. 
2. And in ſuch caſe, by the common law of the realm, the ordinaries, Who may 
patrons, and incumbents - may make a conſolidation or an union of the unite. 
two churches into one. 1 Salk. 165. Hughes c. 28. 
And in ſuch caſe, it is ſaid, that the conſent of the king is not at all 
neceſſary, albeit he hath an intereſt in the churches in the caſe of lapſe. 
For by the ancient canon law, the licence of the pope was not neceſſary; 
nor hath the licence of the king been judged neceſſary ſince the refor- 
mation ; inaſmuch as unions have been ordinarily made without ſuch li- 
cence; however, in ſome few inſtances, it may have been deſired and 
obtained for the greater caution. Cro. Eliz. 500. Gilſ. 916, 920. 
Watf. c. 16. | 
3. By the 37 H. 8. c. 21. An union or conſolidation of two churches Reſtraint of 
one, or of a church and chapel in one, the one of them not being union by 
aboye the yearly value of 61 in the king's books, and not diſtant from ſtatute 
ie other above one mile, may be made by the aſſent of the ordinary and 
vrdinaries of the dioceſe where ſuch churches and chapels ſtand, and by 
e allents of che incumbents of them, and of all ſuch as have a juſt right 
ic and intereſt to the patronages of the ſame churches and chapels, 
"ing then of full age; which unions and conſolidations ſo made, ſhall 
„ good and available in the law, to continue for ever, in ſuch manner 
ad form, as by writing or writings under the ſeal of fuch ordinaries, in- 
cumbents, and patrons ſhall be declared and ſet forth. 
4 | 
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niſters in moſt cities and towns corporate is not ſufficient for the mainte- 


Union. 


Provided, that where the inhabitants of any ſuch poor Pariſh, or the 
more part of them, within one year next after the union or conſolidation 
of the ſame pariſh, by their writing ſufficient in the law, ſhall aſſure the 
incumbent of the ſaid pariſh for the yearly payment of ſo much money 
as with the ſum that the ſaid pariſh is rated and valued at in the cou 
of firſt fruits and tenths, ſhall amount to the full ſum of 81, to be levied 
and paid yearly by the ſaid inhabitants to the ſaid incumbent and he 
ſucceſſors; all ſuch unions or conſolidations made of any ſuch poor parih 
as aforeſaid, ſhall be void and of none effect. 

4. By the ſame ſtatute, it is provided, that all unions and conſolida. 
tions to be made of any church or chapel within any city or town cor- 
porate, without the aſſent of the mayor ſheriffs and commonalty of ſuch 
city, or without the aſſent of the body corporate of other towns corpo- 
rate, by the names of their corporations in writing under their common 
ſea), ſhall be void. 

And by the 17 C. 2. c. 3. Foraſmuch as the ſettled proviſion for mi. 


nance of able miniſters fit for ſuch places, whereby mean and ftipendiary 
preachers are entertained to ſerve the cures there ; who wholly depending 
for their maintenance upon the good will and liking of their auditors, 
have been and are hereby under temptation of too much complying, and 
ſuiting their doctrine and teaching to the humour rather than good of 
their auditors ; which hath been a great occaſion of faction and ſchiſm, 
and of the contempt of the miniſtry : it is enacted, that in every city or 
town corporate and their liberties, which have a mayor and aldermen, and 
particular juſtices of the peace by charter or commiſſion, or bailiff o: 
bailiffs, or other chief officer or officers, and other aſſiſtants, by like 
charter; and where two or more churches or chapels, or a church and a 
chapel, and the pariſhes thereunto belonging, do he within the ſaid cor- 
poration or liberties thereof, convenient to be united; in ſuch caſes the 
biſhop of the dioceſe where ſuch pariſh or pariſhes are, with the conſent 
of the mayor aldermen, and juſtices of the peace, bailiff or bailiffs, or 
other chief officer or officers, or the major part of them, and of the 
patron or patrons of ſuch churches or chapels, ſhall or may according to 
due form of law unite the ſaid churches or chapels, or any of them; 
and ſhall appoint at which of them the pariſhioners and inhabitants ſhall 
uſually mect for the worſhip of god, and which of them ſhall be united 
and annexed unto the other, which ſhall be the church preſentative, unto 
which all preſentations ſhall thereafter be only made, and unto which the 
pariſhioners ſhall reſort as their proper church; and after ſuch ore! 
made, the ſaid churches or chapels ſhall accordingly for ever ſtand united. 
And the pariſhioners, landholders, and inhabitants ſhall, as any of them 
become void, from thenceforward pay all ſuch tithes and other duties, © 
did belong to the incumbent of any of the churches or chapels ſo united 
and annexed, unto the incumbent of the ſaid preſentative church et 
chapel, unto which ſuch other ſhall be ſo united and annexed as aforeſaid. 


But 


Union. 


But notwithſtanding any ſuch union to be made by virtue hereof, each 
of the pariſhes ſo united ſhall continue diſtinct as to all rates, taxes, pa- 
rochial rites, charges, and duties, and all other privileges, liberties, and 
reſpects whatſoever, other than what is herein before mentioned and ſpe- 
cited ; and churchwardens ſhall be elected and appointed for each pariſh, 
as they were before ſuch union made. 

And where one or more of the ſaid churches or chapels ſo united, 

ſhall be full at the time of making ſuch union; the ſaid union ſhall 
take effect for every ſuch church or chapel, upon the firſt avoidance after 
ſuch union made. 
And the ſeveral patrons ſhall preſent by turns to that church only, 
which ſhall remain and be preſentative from time to time, in ſuch order 
25 the ſaid biſhop, with the conſent of the ſaid mayor, aldermen, and 
juſtices of the peace, bailiff or bailiffs, or other chict officer or officers 
within ſuch pariſhes, or the major part of them, and of the patron or pa- 
trons of ſuch churches or chapels, ſhall determine and decree for the 
preſervation of their reſpective rights therein, reſpect being therein had 
to the differences of the values of the yearly maintenance belonging to 
ſuch churches or chapels, or any of them. 

Saving to the king all the tenths and firſt fruits of all ſuch churches 
and chapels ſo to be united, according to their rates and valuations in 
the office of firſt fruits and tenths : and alfo reſerving all procurations 
and penſions to all perſons to whom they are and have been or ſhall be 
due and payable. 

Provided, that no union of pariſhes or places to be made by virtue of 
this act, ſhall commence or be effectual in law, until it be regiſtred in 
the regiſter book of the biſhop of the dioceſe; which the regiſter is hereby 
required to do. 

Provided, that no union made by virtue hereof, ſhall be good and 
elfectual, where the ſettled maintenance belonging to the parſons vicars 
and incumbents of the church or chapel, or churches or chapels fo united, 
ſhall exceed the ſum of 1001 a year, clear and above all charges and 
reprizes; unleſs the reſpective pariſhioners, or the major part of them, 
under their hands deſire otherwiſe. 

Provided, that every miniſter ſettled as aforeſaid incumbent of any 
church or chapel, or churches and chapels, united according to this act. 
ſhall be full and lawful incumbent thereof to all intents and purpoſes : 
0 as ſuch miniſter be a graduate in one of the univerſities of this king 
dom. 

And by the 4 W. c. 12. Where one of the churches united by virtue 
of the ſaid laſt mentioned act, was at the time of ſuch union, or ſhall 
afterwards be demoliſhed ; in ſuch caſe, as often as the church which is 
made the church preſentative, and to which the union was made, ſhall be 
out of repair, or there ſhall be need of decent ornaments for the per- 
tormance of divine ſervice therein, the pariſhioners of the pariſh whoſe 
church ſhall then be down or demoliſhed, ſhall bear and pay towards the 


as the archbiſhop or biſhop that ſhall make ſuch union ſhall by the ſame 


charges of ſuch repairs and decent ornaments, ſuch ſhare and proportion 
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union direct and appoint; and for want of ſuch direction and appoin 
ment, then one third part of ſuch charges of the repairs and decent ws 
vaments which ſhall be made or provided; and the ſame ſhall be rcd 
taxed and levied, and in default thereof fuch proceſs and proceetins, 
Hall be made, as if it were for the reparation and finding decent rns. 
nents for their own pariſh church, if no ſuch union had been made. 
But if beth churches are ſtanding, then the repairs and ornament: 
ſnall be provided for, as they were at the common law; that is, by the 
41wners of each pariſh reſpectively. G7#/. 919, : 
Con may 3. Unions in futuro, as well as in præſenti, are good. And therefore 
be in futuro. if two churches are full, and one is duly united to the other in futuro. 
when either ſhall become void; the ſurviving incumbent may enter Upon 
the void living, without any other title than that which he received from 
the act of union. Gidf. 920. Ea bY 
Preſentation 6. By the union of two churches, no change is made in the adyoy;- 
Fog ed be- ſons : That is, not only all rights are reſerved to the patron or patrons, 
82285 as before, but the nature of the advowſons continues the ſame; as, if 
one be appendant, and the other in groſs, and that which is appendant 
is made the preſentative church, and the patron of the church in groſs 
hath the firſt turn, yet ſhall not the whole advowſon be in groſs, but it 
hall remain appendant for his turn who was patron of the advowſon in 
groſs. Which being lo, (that is, the advowſons, not only as to the right, 
but even as to the nature of them, remaining the ſame as before) it 
leems to be an unreaſonable doubt, whether biſhops and other eccleſ- 
aſcical perſons can conſent to an union by the ſtatutes of the 1 Eliz, and 
13 Eliz. Gibſ. 920. Watſ. c. 16. 
Neparatons. 7. Two churches parochial being united at the common law; the E- 
parations ſhall remain ſeveral as before. Which was the reaſon, why the 
atoreſaid act of the 4 V. was found neceflary, to make it otherwiſe in tit 
churches that had been or ſtould be united in virtue of the ſtatute of the 
17 Car. 2. For before that, the inhabitants, even of a demoliſhec 
church, were not obliged to contribute to the reparations of the church 
remaining, to which they were united. G7Z/. 921. 
Other paz: 9. The payment of Grit fruits and tenths, as before, are ſpecially te. 
ring and ferved in the aforeſaid ſtatutes : and the ſame, together with all otic: 
5 payments and duties to the biſhop, archdeacon, and the like, and ever 
the fees of inſtitution, are reſerved of courſe in perpetual unions, whe- 
ther within the {aid ſtatutes or not. G15. 917. 

9. By the union, the two churches are become ſo much one, that 
ſ-cond benefice may be taken by difpenſation within the ſtatute of plus 
| lines, Co. Eliza. 720, Cit/. 920. 8 
arch ente 10. If a church parochial be united to a prebend in a catners: 
0 + previ. curch, and a clerk is collated to the prebend, and after inſtalled in dl 

cathedral, altho' that the pariſh church be not in the ſame dioceſe Vi 
the carhedral; yet the clerk thereby hath poſſeſſion thereof, without dg 
Prefentaticnh inititution, or induction; becauſe by the union, the pai” 
church is become the corps of the prebend. / alſ. c. 16. 

11. After 


Elte & of 
union as to 
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11. After a union is made, if any queſton doth ariſe concerning the Union how 
validity thereof; this may not be tried in the temporal, but only in the wied. 
ſpiritual court: unleſs it be ſuch union, as is reſtrained by the aforeſaid 
ſtatutes. Valſ. c. 16. 


Univerſity. Sce Colleges. 


Voidance. Sce aAvoldance. 


Alurpat tion. 


\ HEN a ſtranger that hath no right, preſenteth to a church, and 

his clerk is admitted and inſtituted, he is ſaid to be an uſurper, an: 
the wronful act that he hath done is called an uſurpation. This s tlc 
dfinition given by lord Coke; and with regard to the firſt ſtep towards 
an uſurpation which he there mentions, viz. preſenting, it is to be ob. 
ſerved, that a preſentation made by a ſtranger, if it be void in Jaw (as 1: 
the caſe of ſimony, or of a preſentation to a donative, or to a church that 

is full), makes no uſurpation againſt the rightful patron; as neither dot! 
2 preſentation, where between the uſurper and the perſon upon whom 
he uſurpation is made there is privity in blood, as in the caſe of copar- 
ceners; or privity in eſtate, as between leſſor and leflee, grantor and 
grantee, joint-tenants, and tenants in common. In none of theſe cafes, 
s the act of preſenting the foundation or commencement of what the 
law calls an uſurpation. And as to the ſecond ſtep mentioned in the 
toreſaid definition (viz. being admitted and inſtituted), it muſt be an 
admiſſion upon a preſentation made; and by conſequence not a collation 
by the biſhop ; nor the inſtitution of a clerk who pretending himſelf to 
be patron of a church that is void prays the ordinary to admir and in- 
ſarute him, and (without a preſentation in form) obtains inſtitution. 
Gif. 782. 

Allo it is ſaid, that no uſurpation in time of war putteth the right 
patron out of poſſeſſion, albeit the incumbent come in by inſtitution and 
nduction z and time of war doth not only give privilege to them that be 

| war, but to all others within the kingdom: and alcho' the admiſſion 
ud inſtitution be in time of peace, yet if the preſentment were in time 
ar, it putteth not the right patron out of poſſeſſion. 1 IA. 249. 
Watſ, c. 20. O L > 

And the reaſon of this ſeemeth to have been, becauſe anciently 
2 the time of war, the courts were ſhut up; fo that the true patron 
zucht not have an opportunity to bring his quare impedit within the {tx 
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For to compſeat an ufurpation, the uſurper muſt be in peaceable pol. 
feſſion for fix months. At the common law, if a ſtranger had preſented 
his clerk, and he had been admitted and inſtituted to a church, where 
any ſubject had been lawful paron; the patron had no other remedy to 
recover his advowſon but a writ of right of advowſon, wherein the incum. 
bent was not to be removed: And the the reaſon of this was, 1. Jo the 
intent that the incumbent might quietly intend and apply himſcif ta, 
ſpiritual charge: And, 2. The law intended, that the biſhop that had 
cure of ſouls within his dioceſe, would admit and inſtitute an able man 
for the diſcharge of the paſtoral duty, and that the biſhop would do right 
to every patron within his dioceſe, But ſince the ſtatute of the 13 Ed. 1, 
Jt. 1. C. 5. to enable the uſurper to plead plenarty againſt the true pa- 
tron, ſo as to debar him abſolutely of that turn, it is not enough tha: 
the uſurper do preſent duly, and his preſentee be admitted inſtituted and 
inducted, but alſo that the church hath been full by the ſpace of fix 
months, and no writ brought to recover the preſentatation : for within the 
fix months the patron may bring his writ of quare impedit or darrein pre- 
{entment (as the caſe requires), and recover his preſentment and poliefſion 
of the advowſon; but if neither of theſe writs be brought within the ſix 
months (that is, ſo as to bear teſte within that time) the incumbent: is in 
for life, and the uſurpation compleat. 1 Inſt. 344. Watf. c. 13. 

And heretofore, if an uſurper preſented, and his clerk was inſtituted 
and inducted, and the true patron did not bring his quare impedit within 
ſix months; in ſome caſes he did not only loſe his turn for that time, but 
his preſentation was gone for ever. Watf. c. 7. 

Thus in the caſe of Afby and White, T. 2 An. it was faid by Holt 
chief juſtice; that if the purchaſer of an adyowſon in fee ſimple, before 
any preſentment, ſuffer an uſurpation, and ſix months to paſs without 
bringing his quare 1mpedit, he hath loſt his right to the advowſon, be- 
cauſe he hath loſt his quare impedit, which was his only remedy ; for he 
could not maintain a writ of right of advowſon : and tho' he afterwards 
uſurp, and die, and the advowlon deſcend to his heir; yet the heir cannot 
be remitted, but the advowſon is loſt for ever without recovery. Le 
where a man hath but one remedy to come at his right, if he loſes that, 

his right is gone. L. Raym. 954. 

But now by the ſtatute of the 7 An. c. 18. Foraſmuch os the pleading in 
a quare impedit is found very difficult, whereby many patrons are either deſeli 
ed of their rights of preſentation, or put to great charge and trouble 19 recs 
their right , it is therefore enatled, that no uſurpation upon any avoidance il; 
any church, vicarage, or other eccleſiaſtical promotion, ſhall diſplace the erate 
er intereſt of any perſon intitled to the advowſon or patronage thereof, or f 
it to a right ;, but be that would have had a right if no uſurpation bad bel, 
may preſent or maintain his quare impedit upon the next er any other auoidani 
(if diſturbed) notwithſtanding ſuch uſurpaticn. 
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Ulſury. 


. T TSURY in a ſtrict ſenſe ſeemeth to be, a contract upon the loan of What, 
U money, to give the lender a certain profit for the uſe of it, upon 
all events, whether the borrower make any adyantage of it, or the 
lender ſuffer any prejudice for the want of it, or whether it be repaid on 
the day appointed or not. 1 Haw. 245 
And in a larger ſenſe it ſeemeth, that all undue advantages taken by a 
lender againſt a borrower, come under the notion of uſury, whether there 
were any contract in relation thereto or no: as where one in poſſeſſion of 
land, made over to him for the ſecurity of a certain debt, retains his 
poſſeſſion after he hath received all that is due from the profits of the 
land. 1 Haw. 245. 
2. Uſe or intereſt, by the civil law, is divided into lucrative and com- By the civil 
penſatory. Lucrative is, when it is paid where there hath been no ad- law. 
vantage made by the debtor, and no delay or deceit in him: and this is 
condemned by the civil law. Compenſatory is, when it is given, where 
the thing lent hath been advantageous to the debtor, and diſadvantageous 
to the creditor that he was not ſooner paid: and this is permitted by that 
law. Wood Civ. L. 213. 
And by the civil law (Swinburn tells us), a manifeſt uſurer cannot 
make a teſtament; and tho? he make one, it is void in law concerning 
goods and chattels, unleſs he ſatisfy for the uſury, or put in caution 
tor ſatisfaction to be made. S176. 101. 
And as manifeſt uſurers are forbidden to make teſtaments themſelves, 
or to diſpoſe their goods by their laſt wills; ſo are they forbidden to reap 
any benefit by the teſtament of others, or to be capable of any legacy 
of goods. Stvinb. 376. 
3. By a conſtitution of Edmund archbiſhop of Canterbury; Ve ferb:d By the canon 
any man to detain a pledge, after he hath received the principal out of the pro- law. 
fits, after deduction of expences , fer this is uſury. Land. 160. 


Out of the profits] The pledge in this caſe muſt be ſuppoſed to be lands, 
cattle, or ſuch like, out of which a profit ariſeth. 70, 

| And by Can. 109. If any offend their brethren by ——— uſury ; 
the churchwardens or queſtmen and ſidemen, in their next preſentments 
to their ordinaries, ſhall faithfully preſent every ſuch offender, to the in- 
tent that he may be puniſhed by the ſeverity of the laws, according to 
his deſerts; and ſuch notorious offenders ſhall not be admitted to the holy 
wMmuntion, till they be reformed. 

And, in general, it is ſaid, that by the eccleſiaſtical laws, if a man be 
2 maniteſt uſurer, not only his teſtament is void (as hath been ſaid); but 
his body, after he is dead, is not to be buried amongſt the bodies of 
other chriſtian men, in any church or churchyard, until there be re- 
2 or caution tendred, according to the value of ſuch goods. 
An, 102, | 
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By the cem 
mon and fta- 
tute laws, 


_ reſpect of thoſe of the ſame nation, of whom alone they were forbidden 


Uſury; 


4. By the laws of king Alfred, it was ordained, that the chattet ,- 
uſurcrs ſhould be forfeited to the king, their lands and inheritance ft 
eſcheat to the lords of the Ice, and they ſhould not be buried in the 
jancCtuary. Seu. 102. 1 Haw, 245. 8 

Alſo it ſcems to have been the opinion of the makers of divers ad ue 
parliament, ſince the refortmation, that all kinds of uſury arc contrary + 
good conſcience. 1 Haw, 245. | 

By the 5& 6 Ed. 6. c. 20. (now repealed), it was enacted, that +»: 
perlon by any means ſhould lend or forbear any ſum of money for ane 
manner of ujury or increaſe to be received or hoped for, above 6; 
jum lent. 

In the time of queen Elizabeth, when commerce began to extend it; 
inluence, a relaxation of the laws againſt uſury followed of court 
Thus by the 13 Eliz. c. 8. it is enacted, that no perion ſhall take abov- 
to] per cent. intereſt; on pain of being puniſhed and corrected according 
to the eccleſiaſtical laws heretolore made againſt uſury. e 

By the 21 72. c. 17. None ſhall take above 81 per cert. (with a provify, 
that this ſtatute ſhall not be conſtrued or expounded to allow the practice 
of uſury in point of religion or conſcience). 

By the 12 Car. 2. c. 13. None ſhall take above 61 per cent. (without an. 
provito). 

And by the 12 An. ft. 2. c. 16. None ſhall take above 31 per cert. on 
pain of treble value of the money lent; and all contracts to the contrar: 
mall be void. And every ſcrivener or ſolicitor, who ſhall take for bro- 
cage, ſoliciting, driving, or procuring the loan or forbearing of any ſum 
of money, above the rate of 38 for the loan or forbearing of 1001 for a 
year, or more than 12d above the ſtamp duties for making or renewing 
the bond or bill for loan or forbearing thereof, or for any counter-bvn 


* * 


Gr bill concerning the ſame; ſhall forfeit 201, half to the king, and hal 
to him that will ſuc, with coſts; and be impriſoned for half a year. 

And therefore in theſe days a diſtinction ſeemeth to be made, betw1x! 
uſury and legal intereſt : for what exceedeth the legal intereſt is proper!y 
uſury; and he who exacteth it ſeemeth {till to be puniſhable as an ujurer. 
1 Dom. 120. 

And, upon the whole, it ſeemeth now to be generally agreed, that t“ 
taking of reaſonable intereſt for the uſe of money is in it ſelf lawful, ar 
conſequently that a covenant or promiſe to pay it, in conſideration oi 
torbearance of a debt, will maintain an action. For why ſhould not C. 
who hath an eſtate in money be as well allowed to make a fair prot 9“ 
it, as another who hath an eſtate in land? and what reaſon can there be, 
that the lender of money ſhould not as well make an advantage 0: it 3 
the borrower ? Neither do the paſſages in the moſaical law, which are gc: 
nerally urged againſt the lawfulneſs of all uſury, if fully conſidered, 19 
much prove the unlawfulneſs as the lawfulneſs of it; for if all ww) 
were againſt the moral law, why ſhould it not be as much fo in relp<<* 
of foreigners, of whom the jews were expreſsly allowed to take it, ©? 


Y ty 


2 
1 
4 


to receive it? From whence it ſeems clearly to follow, that the prohid! 
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gion of it to that people was merely political, and conſequentiy doth not 
extend to any other nation. 1 Haw. 245. 2 Burnet. Reform. 192. 


* 


Wakes. See Church. 
Vles: Diſtribution of inteſtates effects there. See Tills, 
Waſte committed in the glebe lands. See Glebe lands, 
Way thro” the church- yard. See Church. 

Way to the church. See Church. 
Weapon drawn in the church or church yard, See Church, 
Welſh tongue; ſervice in it. See Publick wozſhip. 
Whitſun-farthings. Sce Pentecoftals. 


Mills. 


N H E law affecting Papiſts in particular, with regard to wills and 
adminiſtrations, 1s treated of under the title Poperyv. 


J. Who may make a will, 


II. Of what things a will may be made. 


III. Form and manner of making a will; and there- 

in of appointing guardians and executors. 

IV. Of the probate of wills, and adminiſtration of 
inteſtates effects. 

7 | | | TE” . 

V. Of the duty of executors and adminiſtrators in 

making an inventory, and getting in the effects 

ol the deceaſed. 


VI. 
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804 Wills, Who may make. 
VI. Of the payment of debts by executors or Ami. 
niſtrators. 
VII. Of the payment of legacies, and diſtribution 
inteſtates effects. | 
VIII. Account. 
I. Who may make a will. 
Difference a 1. Teflament and will, ſtrictly ſpeaking, are not ſynonymous. A +. 
88 "ms properly limited to land; and a fefament only to chattels, requiring 


Infant.” 


executors, which a will only for land doth not require. So every ef 
ment is a will; but every will is not a teſtament. God. Or pb. Leg. a, - 

But as authors in treating upon this ſubject have not adhered to this d. 
ſtinction; fo, throughout this title, the words will and teſtament are uit 
tndiſcriminately. 

So alſo, the word deviſe ſeemeth properly applicable to lands; bz} 
bequeath, give, diſpoſe, and ſuch like, to goods: yet, foraſmuch as author; 
do generally contound them, and becauſe that propriety of expreſſion i: 
not ſo much regarded in wills as in other legal inſtruments of conveyance, 
ſo long as the teſtator's intention doth ſufficiently appear; theretore i: 
hath not been thought neceſſary in theſe different ways of expreflion to 
obſerve a ſcrupulous exactneſs, but to take the words in the Jeveral au- 
thors as they ſtand ; and this ſo much the rather, as it ſeemeth in general 
to be an unwarrantable liberty, in reciting matters of law from books of 
acknowledged authority, to preſume to vary the expreſſion without nl. 
ceſſary or urgent caule. „ 

2. It doth not ſeem to be clearly ſettled, what ſhall be the loweſt age, 
at which a perſcn ſhall be allowed to make a teſtament of goods ani 
chattels. | 

Dr Giblon ſays, when prohibitions have been prayed, on ſuggeſtion 
that the teſtator was not in one caſe ſeventeen, in another caſe eighteen 
years of age, which it was ſaid were the loweſt ages aſligned by the com. 
mon law tor making a tellament of goods and chattels; they were denied 
in both caſes for the tame reaſon, namely, that it belongs to the eccielli- 
tical court to judge when a perſon is of age to make a will; and it 
inferior court had given ſentence againſt their own law, there was no e. 
medy but by appeal. Gib/. 461. 2 Med. 215. T. Jones 210. 

And one reaſon of limiting the fame to the age of ſeventeen may be, 
becauſe as it is agreed on all hands) that is the proper age at wh 
perſon is allowed to take upon hunſcif the office of an executor; . 
nitration during the minority of an infant executor ceaſing at that age. 
In the caſe of Hiſtep and Sharp, M. 1504, in the court of chancery, 
s laid to have been agreed, that a female may make a will at twelve 
„ears; and a male at ſeventeen, or at fifteen if proved to be a perſcu 0 
ſeretion. 2 Lern. 4609. n. 
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Dr Codolpbin ſays, an infant male at the age of fourteen years, and fe- 
male at the age of twelve years, may make a teſtament of goods and 
chattels. God. O. L. 23. | 

And in the caſe of [Hyde and Hyde, II. 8 An. it is ſaid to have been 
agreed, that a male infant of fourteen years of age, and a female of 
twelve years of age, might make a will of a perſonal eſtate; and it was 
ſaid in this caſe, that it was ſo agreed by the lord keeper Wright in the 
caſe of Sharpe and Sharpe, wherein they followed the civil law of Juſti- 
nian for their conſent to marriage at ſuch ages. G75. Rep. 74. 

And it is true, that Juſtinian fixes the etamenlary age and the age of 
puberty alike, to wit, in the male at the age of fourteen, and in the fe- 
male at the age of twelve. But by the common law of England, the 
age of diſcretion both in the male and female is the age of fourteen ; al- 
tho! the ſame common law admits of Juſtinian's diſtinction as to the age 
of puberty or conſent to marriage. 

And by the author of the Law of Executors, who is ſaid to have been 
judge Dodderidge, it ſeems to be laid down generally, that an infant of 
the age of diſcrteion, to wit, the age of fourteen years, may make a will 
of goods and chattels. Law of Ex. 10. 

And Mr Wentworth ſaith, he thinks that at the age of fourteen, being 
in the judgment of law the age of diſcretion, a perſon may make a tet- 
tament. Wentw. 214. | 

And here it may be proper to obſerve, that all the books in general do 
remark, with ſome degree of wonder, that Mr Perkins ſaith, an infant of 
tour years of age may make a teſtament. (Perk. 210.) But ſurely this 
muſt have been an error of the preſs; which might poſſibly enough 


happen from a ſimilitude of the words, or eſpecially of the figures 4 


and 14. 

But by the ſtatute of the 34 & 3517.8. c. 5. ſ. 14. Wills or teflaments 
made of any manors lands tenements or other hereditaments, by any per ſon 
within the age of twenty one years, ſhall not be taken to be good or effectual 
in law; for until that time by the common laws of this realm, they arc 
accounted infants. Swin. 74. | 

But by cuſtom in particular places, they may deviſe lands before the 
age of twenty one. Ged. O. L. 21. Menlo. 214. 

But no cuſtom of any place can be good, to enable a male infant to 
make any will before he is fourteen years of age. Law of Exec. 153. 

3. An idiot 1s juſtly excluded from making a teſtament. Swin. 8. 

Now an idiot, or natural fool is he, who notwithſtanding he be of law- 
ful age, yet he is fo witleſs, that he cannot number to twenty, nor can 
tell what age he is of, nor knoweth who is his father or mother, nor is able 
to anſwer any ſuch eaſy queſtion ; whereby it may plainly appear, that he 
hath not reaſon to diſcern what is to his profit or damage, nor is apt to be 
informed or inſtructed by any other: and ſuch an idiot cannot make any 
teſtament, nor may diſpoſe either of his lands or goods. Swin. 79. 


4. Mad folks and lunatick perſons, during the time of their furor or Lunatick, 


nlanity of mind, cannot make a teſtament, nor diſpoſe any thing by 
will; and the reaſon is moſt forcible, becauſe they know not what they 
Vo L. II. tt . do: 
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do: for in making of teſtaments, the integrity and perfectneſ 
and not health of the body is requiſite. Swin. 76. 

Howbeit, if theſe mad or lunatick perſons have clear or calm in 
ſions, then during the time of ſuch their quietneſs and freedom of 
they may make their teſtaments. Sui. 76. 

And it is ſufficient for the party which pleadeth the inſanity of the 1; 
tator's mind, to prove that the teſtator was beſide himſelf before the n 
king of the teſtament, altho' he do not prove the teſtator's madne'; ar 
the very time of making the teſtament : the reaſon is, it being proved 
that the teſtator was once mad, the law preſumeth him to continue l in 
that caſe, unleis the contrary be proved. For like as the law preſumetk 
every man to be an honeſt man, unleſs the contrary be proved, and being 
proved, then he winch is evil to be evil ſtill; fo concerning furor, the law 
preſumeth every man to have the uſe of reaſon and underſtanding, unleſs 
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the contrary be proved; which being proved accordingly, then lic |; pre. 
tumed in law to continue {till void of the uſe of reaſon and underitanding, 
unleſs the teſtator were beſides himſelf but for a ſhort time, and in ome 
peculiar actions, and not continually for a long ſpace, as for a month or 
nore; or unlcls the teſtator fell into ſome frenzy upon ſome accidental 
cauſe, which cavſe is afterwards taken away; or unlets it be a long time 
ſince the teſtator was aſſaulted with the malady: for in theſe cafes the teſta- 
tor is not preſumed to continue in his former furor or frenzy. Si. 78. 
Yet it is a hard and difficult point, to prove a man not to have the uſe 
of underſtanding or reaſon : and therefore it is not ſufficient for the u- 
neſſes to depoſe, that the teſtator was mad or beſides his wits ; unlets they 
render or yield a ſufficient reaſon, to prove this their depoſition ; as tia: 
they did ſee him do ſuch things, or heard him ſpeak tuch words, as 2 
man having reaſon would not have done or ſpoken. Swin. 78. 
5. E. 3 Ja. in the ſtar chamber, in Combe's caſe it was agreed by the judges, 
that ſane memory for the making of a will is not at all times when the 
party can ſpeak yea or no, or had life in him, nor when he can . 
ſwer to any thing with ſenſe; but he ought to have judgment to die 
and to be of perfect memory, otherwiſe the will is void. A. 759: 
And in the caſe of the marqueſs of Wincheſter, T. 41 Elig. it ! lic, 
that by the law it is not ſufficient that the teſtator be of memo, We 
he maketh his will, to anſwer to familiar and uſual que tions; 
ought to have a diſpoſing memory, ſo that he be able to make 0 
{ton of his eſtate with underſtanding and reaſon : and this 15 ſuch me- 
mory, as the Jaw calls found and perfect memory. 6 Co. 23. 
But every perſon is preſumed to be of perfect mind and memory, U, 
leis the contrary be proved: and therefore if any perſon go about 00 17” 
pugn or overthrow the teſtament, by reaſon of inſanity cf mind, 0! 
want of memory; he muſt prove that impediment, Sin. 77. | 
But if a man be of a mean underſtanding, neither of the Wile 
nor of the fooliſh, but indifferent as it were betwixt 2 wile man and 
fool, yea tho' he rather incline to the fooliſh fort; ſuch an one 55 et 
prohibited to make a teſtament : unleſs he be yet more fooliſh, and 19 
very ſimple and ſottiſh, that he may eaſily be made to believe things . 
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credible or impoſſible, and hath not fo much wit as a child way , 
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of ten or eleven years of age, who is thereſore inteſtable by the law, 
for want of judgment. S177. 80. 

6. He that is overcome with drink, during the time of his drunken- Perſon in 
neſs, is compared to a madman ; and therefore if he make his teſta- liquor, 
ment at that time, it is void in law. Which is to be underſtood, when 
he is ſo exceſſively drunk, that he is utterly deprived of the uſe of rea- 
ſon and underſtanding : otherwiſe, if he be not clean ſpent, albeit his 
underſtanding be obſcured, and his memory troubled, yet he may make 
his teſtament being in that caſe. Scin. $3. 

7. By a conſtitution of archbiſhop Stratford; J/hereas divers perſons Married 
do hinder or endeavour to hinder the free making and execution of the teſta- Noman. 
ments of women, either ſole or married; we decree, that none ſhall henceforth 
do the ſame, on pain of the greater excommunication. Lind. 173. 

And Lindwoed, in his commentary hereupon, contends for the capacity 
of married women to make a will, in purſuance of this conſtitution ; 
eſpecially where ſuch woman hath brought a large fortune to her huſband, 
who perhaps had nothing of his own before. Lind. 173. 

Two years after the making of this conſtitution, we find a petition of 
the commons in parliament, that whereas there was a conſtitution made 
by tne prelates, that women married might make a will, it might be or- 
dained that the people ſhould remain in the ſame ſtate, as they had been 
accuſtomed to be in the times of the king's progenitors : To which it 
was anſwered, as to this matter, that the king will that law and reaſon 
be done. Grbſe, 461. 

And by the ſtatute of the 34 C 35 H. 8. c. 5. it is enacted, that wills 
or teftaments made of any manors lands tenements or other hereditaments, by 
ay women covert, ſhall not be taken to be good or effectual in the law. ſ. 14. 

And allo of goods and chattels, the wife cannot make her teſtament 
without the licence or conſent of her husband; becauſe by the laws and 
cuſtoms of this realm, ſo ſoon as a man and woman are married, all the 
goods and chattels perſonal that the wife had at the time of the ſpouſals 
or celebration of the marriage or after, and alſo the chattels real H he 
overlive his wife, belong to the husband, by reaſon of the {aid marriage; 
and therefore with good reaſon ſhe cannot give that away which was hers, 
without the ſufferance or grant of the owner. 5ST. 88, 89. 
| And albeit the teſtament be made before the marriage, yet ſhe being 
ncelable at the time of her death, by reaſon her husband 15 then living, 
Uic teſtament is void; for it is neceſſary to the validity of ſuch teſtament, 
that the teſtator have ability to make a teſtament, not only at the time of 
making thereof, when the teſtament receiveth its eſſence and being; but 
119 at the time of the teſtator's death, when the teſtament receiveth its 
ſrength and confirmation. Swizz. 88. 

And albeit the wife do overlive the huſband, yet the teſtament made 
eee marriage is not good; becaule ſhe was inteſtable at the time of 

making: but if the teſtament being made during the coverture, 
e was and confirm the ſame after the death of her husband: in 
. ie deviſe is good, by reaſon of her new conſent, or new declara- 

of her will; for then it is as it were a new will. Sw. 88. 
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And altho' the will be made before marriage, and the wife ſurvive th 
husband, yet it ſeemeth that the will ſhall not revive upon the husband: 
death. As in the caſe of Mrs Lewis, ſome years ago, before the dl. 
gates: Mrs Lewis, a widow, made a will; ſoon after, ſhe married again; 
in ſome time her ſecond husband died, and ſhe again became a wide 
without any children by either husband. The will which ſhe made in he. 
firſt widowhood remained; and being found after her death, the queſtion 
was, whether it was a good will or not. The counſel for the will gag 
many authorities from the civil law, and ſhewed, that among the Row ns, 
if a man had made his will, and was afterwards taken captive, uch wi} 
revived and became again in force, by the teſtator's repoſſeſſing his Her 
ty. But it was obſerved on the other hand, that marriage is a voluntary 
act, but captivity 1s the effect of compulſion. And the will was adjudocd 
not to be good. And in the caſe of Forſe and Hemblinge, M. 30 C 
(4 Co. 60, 61.) it was ſaid, that if a man of ſane memory make hi: 
will, and afterwards becometh of non-ſane memory, this is no counter. 
mand of the will, becauſe this is done by the act of god: But marriage is 
the voluntary act of the party, and amounteth in law to a countermand 
of the will. 

But yet nevertheleſs, upon licence or conſent of the husband, the witc 
may make her teſtament even of his goods. Sin. 89. 

But albeit the husband do give licence to his wife to make a will of |! 
goods; yet he may revoke the ſame, not only at the making of the u, 
but after her death, at the leaſt (Swinburne ſays) before the will be proved. 
Scoin. 89. 

Yet ſuch his conſent (Dr Gibſon ſays) ſhall be implied, until the con- 
trary do appear; and if after her death he doth conſent, he can neve! 
afterwards diſſent, and if immediately upon the death of the wile, he 
diſcourſes and deals with the executor whom ſhe hath appointed, as che- 
cutor, as in recommending to him a painter for eſcutcheons, a golimith 
tor rings, or the like, this is a good aſſent, and makes it a good will; 


and tho” after ſuch aſſent given, he do upon fight of the will diſlike i. 


and oppoſe the probate, or enter a caveat, ſuch diſagreement ſhail not 
hurt the will; and when there is an expreſs agreement or conſent that 
wife may make a will, a little proof will be tufficient to make out tt 
continuance of that conſent after her death; but it is neceſſary to prove 
diſagreement made, in a ſolemn and formal manner, in expreſs words, and 
not by implication. G1/. 461, 2. | 

But when ſuch a will was brought to the prerogative court to be proves. 
and a prohibition was prayed for the husband upon this ſuggeſtion, that 
the teſtatrix was a feme covert, and fo, diſabled by the law to make 
will, it was granted; becauſe tho? the husband may by covenant depart 
from his riglt, and ſuffer his wife to make a will, yet whether he hat“ 
done ſo or not, ſhall be determined by the common law. G12. 4062. 

It a woman have a leaſe, an eſtate by extent, the next avoidance of a 
church, or other chattel real; theſe are not deveſted out of her into her 
husband by marriage, but in caſe ſhe overlive him, they continue to hs 
as betore, no alienation or alteration having been made by the busban' 
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who had power to diſpoſe of them by gift in his life time, tho? not by his 

vill: yet ſuch a woman in her husband's lite time cannot of or for theſe 

things, without her husband's aſſent, make an executor or will; but ſhe 

dying before him, they would by the operation of law accrue to him. 

Men. 198. Law of Teſt. 33. 

Another kind of goods, or rather intereſts, a woman may have, to 

wit, debts Or things in action ; which, as the former, are not deveſted 

our of her by marriage into her husband, nor yet can ſhe thereof make 

an exccutor without her husband's aſſent, altho* they be one degree far- 

ther from the husband than the ſaid chattels real; for that tho'ꝰ the husband 

dg overlive the wife, he ſhall not be intitled to them, as to the former. 

But if the wife makes him executor of theſe, as ſhe may ; or if after her 

death, he takes out adminiſtration of her goods, then he is thereby in- 

titled to them. Went. 199. Law of Teſt. 33, 34. 

But it is ſaid, that if a woman hath pin-money or a ſeparate mainte- 

rance ſettled on her, and ſhe by management or good houſwifry ſaves 

money out of it, ſhe may diſpoſe of ſuch money ſo ſaved by her, or of 

any jewels bought with it, by writing in nature of a will, if ſhe die be- 

fore her husband, and ſhall have it her ſelf if ſhe ſurvive him, and the 

ame ſhall not be liable to the husband's debts. Sin. a. 95, Viner. Baron 

and Feme. R. a. 16. 

And altho' a feme covert is ſo entirely under the power of her husband, 

that ſhe cannot make what in propriety of ſpeech is a will; yet ſhe may 

make what is called an appointment. And the uſual way is, for the in- 

tended husband to enter into a bond before marriage, in a penal ſum, 

conditioned to permit his wife to make a will, and to diſpoſt of money 

o! egacies to ſuch a value, and to pay what ſhe ſhall appoint, not exceed- 

ng ſuch a value; and in ſuch caſe, if after the marriage, and during the 

coverture, ſhe makes any writing purporting her will, and diſpoſes lega- 

cies to the value agreed on, tho' in ſtrictneſs of law ſhe cannot make a 

wil without her husband; yet this is a good appointment, and the husband 
5 bound by his bond to perform what is appointed. Stein. a. 94. T 

Verh. 244. | | 

And in 1 Med. 211. it is ſaid, that the husband may bind himſelf by 

covenant or bond, to permit his wife by will to diſpoſe of legacies, and 

dus will be ſuch an appointment as the husband will be bound to perform; 

yet it Goth not operate as a will, neither ought it to be proved in the ſpiri- 

Taal court; for the property paſſeth from him to her legatee, and it 1s 

Us gitt: | 

And therefore if the legatee dieth before the wife, ſuch legacy is not 
pied; for this in ſtrictneſs is only the execution of a truſt, and the exe- 
cutor or adminiſtrator of ſuch legatee ſhall be intitled. 

And if in the caſe where a feme covert cannot make a teſtament with - 
dat the husband's licence, the husband grants a licence to the wife to 
nake a teſtament of a certain portion of his goods, and the wife 0 li- 
cenled doth make one teſtament, and afterwards another, and perhaps u 
und or fourth; the licence ſhall be underſtood of the laſt teſtament, 
and not of the ſirſt. Law of Teſt. 37. 
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But if a feme covert is executrix to ſome other perſon, and it. that g 
hath divers goods and chattels; theſe are not deveſted out of her O 
cauſe ſhe hath them not merely to her own uſe, but as repreſenting the 
perſon of another: and therefore in this caſe (Swinburne {ays) the wit 
may, for the continuation of the executorſhip, make an EXecutor, and 
conſequently a teſtament, without the conſent or aſſent of her husband 
Sworn. 89. Law of Teſt. 34. | 

But this rule, that a feme covert executrix may make her will cg that 
goods whereof ſhe is executrix, is reſtrained in two caſes : d 

The firſt is, where ſhe doth not make an executor, but bequeaths the 
goods whereof ſhe is executrix, by deviſe or legacy; in this caſe the wil 
is void, becauſe an executor may not diſpoſe of the goods of the teſtatos 
otherwiſe than to the uſe of the teſtator, to the payment of his debts and 
performance of his will, and therefore may not give or deviſe the ſame 
by legacy, for that were to diſpoſe of the teſtator's goods as if they wer, 
the proper goods of the executor, and to convert the ſame to the private 
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uſe of the legatee, and not to the uſe of the teſtator. But when an exe. 
cutor doth only make another executor, the ſecond executor doth {tand 
chargeable and accountable for the diſtribution of the firſt teſtator's gocds 
to the uſe of the ſame teſtator as did the former executor, and is not by 
the Jaws of the land reputed for the executor of the executor, but of 
the former teſtator, and ſo is not a legatee. Lato of Teſt. 35, 36. 
9WIN. 90. | 

The lecond is, where ſhe is not only executrix, but legatee alſo, and 
hath accepted of the thing bequeathed not as exccutrix, but as legatce; 
and in this caſe the will of the feme covert is alſo void. For ſhe taking 
the thing bequeathed not as executrix, but as legatee, doth thereby make 
it her own proper goods, and conſequently her husband's ; and therefore 
cannot be given from him, without his licence or conſent. If it doth not 
appcar whether the wife took the thing bequeathed as executrix, or le- 
gatee; it ſhall be preſumed, ſhe took it as executrix. Sin. go. Law 5 
Teft.-.230. | | 

And altho* a feme covert being executrix may make her teſtament, 
and appoint an executor of thoſe goods which ſhe hath as executrix, and 
not as Iegatee, without her husband's aſſent; yet the profit and fruit 
which erile out of thoſe goods which ſhe hath as executrix during the 
marriage, as caives, lambs, and ſuch like profit of kine, ſheep, and cat- 
tle, do belong to the husband, and not to her ſelf as executrix ; and 
therefore ſhe cannot make her teſtament of ſuch fruits and profit, without 
her husband's approbation. Stein. 90. Law of Teſt. 36. | 

11. 4 C. 2. King and bettefworth, Mandamus to grant adminiſtration 
to John Cullom, of Joan his wife. Return; that by articles before mar. 
lage it was agreed, that the wife ſhould have power to make a will, anc 
diſpoſe of her leaſehold eſtate; that purſuant to this power, ſhe made a 
will, and her mother executrix, who has duly proved the ſame. To this 
return it was objected, that ſhe might have things in action not covered 
by the deed, and the husband was in all events intitled to an adminiftre- 


don as to them. On the other hand, it was inſiſted, that with the con- 
2 | lent - 
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being party to the deed. But by the court; A general conſent to make 
a will doth not ſeem tufficient, but there ſhould be a conſent to that par- 
ticular will: beſides, this is going beyond her power, which did not ex- 
tend to the making an executor. This is rather an appointment, whic! 
IP ity will controll the adminiſtration as to the leaſchold eftate, than a 
1, And as there may be other effects not covered by the deed, the re- 
turn is ill, and there muſt be a peremptory mandamus. S. $: 91. 
0 That teſtament is to be repelled, which is made upon juit fear, that 


* 


„ ſuch a fear as may move a conſtant man; as the fear ot death, or of 
one's goods, or the like. Whereof no certain ru! e can be delwered, but 
it 1s let LO the diſcreion of the judg FO, who Oug 1t not only to conlider the 
10 of the threatnings, but allo the pe: (ons as rell threatning, 

armed; in the rhreatning, his power an ö & 1 Oſit! WE in the perivn 


uor afterwards, "when there is no cauſe YI fear, do ratify. and con 
the teſtament, it ſeemeth to be good in lau. S377. 475, 476. 

If a man makes a will in his ſickneſs, at the over raportunity of 
wife, to the end he may be quiet; this ſhall be faid to be a will age. 2 
eſtraint, and ſhall not be good. 54). 427. | 

Bur it the perſon who makes the 1 on Scion be not any ways ſuſpected, 
and it allo appears by ſome conjectures that the ſick p perſon had a Celire 
to make his will; in this caſe the teſtament is good. Lato of Tet. 53. 

9. , 1725. 0 dtepre: nton and Gardiner. A bill was rouge 11t to {ct aſide 
a will relating to a perſonal eſtate only, and to ſta the probate there 015 
letting forth that the will was gained by fraud, and by mi LY lentingz the 
E who were the half brothers and ſiſters of the teltat 5 10 al- 
lec „that the will was falſly read to her ; and ferting for Lit Ces in- 
Tag of fraud, on the part of the defendants, in proc uring tins will, 
The defendants, as to that part of the bill which ought to fer alide Tn 
will, and to ſtay the proceeding, demurred to the jurilcliction of the cou! 
oraſmuch as upon the face of the bill ic ap ee that tlie vlaintif [is 
ere improper to ſue here, in regard the ſpiritual court had the proper 
Wgnzance of wills relating to pertonal eſtates, and could determine fraud 
concerning them. After which, motions were made before the lords 
commiſſioners and the lord chancellor K ing for an injunction. But the 
court was againſt it: for the ſpiritual court "h 1ath juriſdiction of fraud re- 
lating to a will of a perional eſtate, and can examine the parties by alle 
Lation touching this fraud; and if the will was falſly read to the teilatri⸗ "Ne 
men it is not her will. 2 P. 27770l. 236. 

1. 1686. Archer and Aae. The teſtator, when in perfect health, had 
Dade his will, and thereby & gave to the pls er 5 his nephew the 


greateſt part of his per. fonal eliate, to the value of ooo l. But one Bridget 
Can inan, his maid fery: nt, hack in his geknes preyailed upon him to 
make another will, and to marry her a week before his death, when he 
Wy in his fick bed, at ſix of the clock at night, tho' it was rea " proved 
two miniſters, that he was a year before actually married to the de- 
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ent of the husband ſhe might make a will; and here is his conſent by 


bodily Hurt, or of impriſonment, or of the loſs of all or mot} part oy 


atcned, the ſex, age, courage, puſillanimity, and the like. But it 
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fendant Moſſe, and was then his wife, and that Moe procured the 1... 
for the marriage of the teſtator to Bridget ; and this will being fit 
Moſſe (executor to Bridget), tho' it appeared that there was as TY 
practice as could be in the gaining the will (the teſtator being non oma 
mentis both at the time of making the will, and alſo at the time of ++, 
ſuppoſed marriage, and that in his health he knew that Mise and B, 
were married), and that Bridget ſuppreſſed the firſt will; yet that u 
ſet up, being proved in the prerogative court, and the matter in out ©. 
relating only to a perſonal eſtate, the lord chancellor was of Op, 1; 
whilſt that probate ſtood, the matter was not examir 


able in Chancery: 
and tho' the fraud was fully proved and opened to him, he would 4 
hear any proofs read, but diſmiſſed the bill. 2 ers. 8. ; a 

But tho' a will gained by fraud, and proved in the ſpiricial cot, 
not to be controverted in equity; yet if the party claiming under (1 
will comes for equity in the court of chancery, he ſhall not late 
2 Vern. 76. 


M. 1715. Geſſe and Tracy. It being urged, that a will concern: 


f 4 


is only triable at common law, and that the party chere may take ad 
tage of any fraud or impoſition on the teſtator, and therefore not gte 
to be examined into or tet aſide in equity upon pretence of frau or (17 
prize; the lord chancellor held, that there might be fraud in boning 4 
will that might be relievable in equity, and of which no advantage could 
be taken at law; as if a man agree to give the teſtator 2000 l. in bank 
bills, if he will deviſe his eſtate to him, and on the delivery of ſuch b“ 
makes his will, and deviſeth his eſtate unto him, and the bills prove t9 
be forged or counterfeited. 2 Vern. 700. 

But in the cafe of Branſby and Kerridge, July 28, 1728; in the hou! 
of lords, it was decreed, that a will of a real eſtate could not be {et afive 
in a court of equity for fraud or impoſition, but muſt be tried at law 0n 
Devijavit vel non, being a matter proper for a jury to inquire into. Lit 
of Teſt. 60. Vin. Deviſe. Z. 2. 


111“ 


that ſuch perſon underſtandeth what a teſtament meaneth, and that he 
hath a defire to make a teſtament : for if he have ſuch underſtanding an 
deſire, then he may by ſigns and tokens declare his teſtament. Sci. 95: 

II. Dr Ayliffe ſays, generally, that perſons who are blind cannvt 
nake their wills. Hl. Par. 531. : 

But Dr Swinburne ſays, he that is blind may make a nuncupative tel 
tament, by declaring his will beiore a ſufficient number ot witneſſes, 
And he may make his teſtament in writing, provided the ſame be rea 
before witneſſes, and in their preſence acknowledged by the teſtator for 
his laſt will. But if a writing were delivered to the teſtator, and he 00 
hearing the ſame read, acknowledged the fame for his will, this would 
not be tufficient;, for it may be that if he ſhould hear the ſame read, he 
would not acknowledge the ſame for his will. Stein. 96. 

And ir ſeemeth beit, chat it be read over to the teſtator, and app! oved 
by him, in the preſence of all the ſubſcribing witneſſes; and ry 

0 


UUtlls. 
civil law did expreſsly require in the caſe of a blind man's will: But in 
England this ſtrictneſs ſcemeth not to be preciſely requiſite, if there ſhall 
be otherwiſe ſatisfactory proof before the court that the identical will was 
read over to him, altho' it was not in their preſence: And ſometimes che 
angle oath of the writer hath been allowed ſufficient by the court of 
delecates, to prove the identity of the will. 

And what precautions are neceſſary for authenticating a blind man's 
will, ſeem in like degree requiſite in the caſe of a perſon who cannot 
read, For tho' the law in other caſes may preſume, that the perſon who 
executes a will knows and approves of the contents thereof; yet that 
preſumption ceaſeth, where by defect of education he cannot read, or by 
xa he 18 incapacitated to read the will at that time. 

. Whoſoever is lawfully convicted of high treaion, by verdict, con- 
ion, outlawry, or preſentment ; beſides the loſs of his lite, ſhall for- 
beit to the king all his goods and chattels, and all tuch lands tenements 
i hereditaments as he ſhall have in his own right, uſe, or pot jeſſion, of 
any eſtate or inheritance, at the time of ſuch treaſon committed, or at 
anz time after; and fo conſequently i is inteſtable, Inſomuch that traytors 
are not only deprived of making any teſtament, or other kind of laſt 
Will, from the time of their conviction; but alſo the teſtament before 

e doth by reaſon of the lame conviction become voi id, both in reſpect 
af 9 rot and alſo in reſpect of lands tenements and hereditaments. 
SU. 97. N 

But if any perſon, being attainted of treaſon, obtain the King's par- 
don, and be thereby reſtored to his former eſtate ; then may he make 
luis teſtame nt, as if he had not been convicted: or if he make any before 
Ds conviction and condemnation, the ſame by reaſon of ſuch pardon re- 
vet ereth 1 its former force and effect. Srcoin. 97. 

ut it a traytor hath goods as executor to another, the ſame are not 
whence it follows, that of ſuch goods he may make his will. 


Who m lay make, 


2. If any perſon be condemned of felony, he ought to ſuffer death, 
5 4 the bh ng ihall have all his goods, whereloever 75 be found. And 
if he have any freehold, it ſhall forthwith be ſeized into the King” 

1G he Hall have the profit thereof by the ſpace of a 1 year and a da y, and 
; lo wa e; and after the king hath had the year, day, and waſte, th 
and ſhall Felons 
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hall be reftored to the chief lord of the fee. 
zully cone icted, cannot make any teſtaments, or other 


A 0 ods or lands; becauſe the law hath diſpoſed 


A. "08, 
But if a perſo 


1 be indicted of felony, and on his arr aignman t will not 
anſwer, but ſtandeth mute, whereupon he is to receive the pain forte el 
dure, and be preſſed to death; in this caſe, his goods only are confiſcate, 
bat not his lands: and therefore iu this caſe it ſeemeth he may make his 
teltament of his lands. Swim. 98. 

But a pardon reſtoreth him to his former eſtate. 
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14. If a man do willingly kill himſelf, his teſtament (if he made any) 
is void, both concerning the appointment of the executor, and alſo con. 
cerning the legacy or bequeſt of any goods; for they are confiſcate 
Scoin. 106. 

But if the teſtament be of lands, it ſcemeth it is not void; becauſe 
a felo de ſe doth not forteit any lands of inheritance, for no man can tor. 
feit his lands without an attainder by courle of law. 3 Inft. 5 


15. An outlawed perſon is not only out of the king's pee dee and 
out of the aid of law, but alſo all his goods and chattels are forfeited 
to the king by means of the outlaw ry, altho' he were outlawed but in a 
action perſonal ; and altho' the action were not juſt, nevertheleſs his g ds 
and chattels are forfeited, by reaſon of his contempt in not appearing : 
and therefore he that is outlawed cannot make his teſtament of his goods 
ſo forfeited. Swin. 107. 

Howbeit it ſcemeth, that he who is outlawed in an action perſona), 
may make his teſtament of his lands > for they are not torfeited. 
Stein. 107. 

Allo a man outlawed in a perſonal action may in ſome caſe make ex- 
ecutors z for he may have debts upon contract which are not forteited to 


the king: and thole executors may have a writ of error to reverſe the 
outlawry. Cro. El. 851. 


16. It ſeemeth to be the better opinion, that an excommunicate perſon 
may make a teſtament ; unleſs he be excommunicate with that great c, 
which is called anathema, which is not to be inflicted but upon great 
cauſe, with great deliberation and ſolemnity. $wir. 109. 


And in this caſe (of the greater excommunication, as it ſeemeth, lord 
Coke obſerves, that an excommunication 1s a greater diſability than 
outlawry ; for if a plaintiff, who is an executor, be outlawed, his out 
lawry cannot be pleaded to diſable him from proceeding in the uit, be. 

cauſe it is in the right of another; but if he is excommunicate it is other. 
wiſe, becauſe every man that converſeth with ſuch a perſon is excommu 
nicated himſelf. 1 Inſt. 134. That is, after he is denounced cxcom. 


municate, and they are admoniſhed not to converſe with him. ji. 
266. 


— 


II. Of what things a will may be made. 


1. Lord Coke ſays, at the common law (by which he 785 be u dee 
ſtood to ſignify the common law ſince che conqueſt) no lands or tene 
ments were deviſable, by any laſt will and teſtament, nor ovg'4t t | be 
transferred from one to another, but by ſolemn livery of ſciſin, matter & 
record, or ſufficient writing; but by certain cuſtoms in tome roma 
they were deviſable. 1 Tus. 111. : 

But altho' lands might not be diſpoſed by will, yet a device was u 
out, and a diſtinction made between the land and the ule and prove 


the land, whereby feoffments to uſes came in practice ; by virtue v hereot 


4 a perton 
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a perſon might diſpoſe of the profits, tho' he could not diſpoſe of the 
land it felf. Wright's Tenures. 172. | 

And the way was this: They conveyed their full eſtates of their lands 
© friends in truſt, properly called feoffees in truſt ; and then they would 
by their wills declare, how their friends ſhould diſpoſe of their lands; 
ind if thoſe friends would not perform it, the court of chancery was to 
compel them by reaſon of truſt ; and this truſt was called the ule of the 
land, fo as the feoffees had the land, and the party himſelf had the uſe; 
which uſe was in equity to take the profits for himſelf, and that the 
feolfces ſhould make ſuch an eſtate as he ſhould appoint chem; and it 
Ic appointed none, then the uſe ſhould go to the heir, as the eſtate it felf 
of che land ſhould have done; for the uſe was to the eſtate, like a ſhadow 
following the body. Lord Bacon's Uſe of the Law. 152. 
But by this courſe of putting lands into ule, there were many incon- 


oO - * 1 
veniences; as, namely, a man that had cauſe to ſue for his land, knew 


not againſt whom to bring his action, nor who was owner of it; the wife 
was defrauded of her thirds ; the huſband of being tenant by curtely ; 
the lord of his wardſhip, relief, heriot, and eſcheat; the creditor of his 
extent for debt; the tenant of his leaſe : for theſe rights and duties by the 
law were due from him that was owner of the land and none other, which 
was now the feoftee of truſt; and fo the old owner, which we call the 
tcoftor, Mould take the profits, and leave the power to diſpoſe of the land 
at his difcretion to the teoffee ; and yet he was not ſuch a tenant as to be 
ſeiſcd of the land, fo as his wife could have dower, or the lands be 
extended for his debts, or that he could forfeit it for felony or treaſon, or 
thar his heir could be ward for it, or any duty of tenure fall to the lord 
by his death, or that he could make any leaſes of it. Bac. 153. 

Which trauds, by degrees of time as they increaſed, were remedied by 
divers ſtatutes; as namely, by a ſtatute of the 1 H. 6. and by another of 
the 4 H. 8. it was appointed, that the action may be tried againſt him 
which taketh the profits, which was the ceftuy que ſe ; by a ſtatute made 
in the 1 R. 3. leaſes and eſtates made by ceſtuy que ve are made good, 


cgi que uſe was to be in ward; and by a ſtatute in the 16 77. 8. the 

lord was to have relief upon the death of any ceſtuy que uſe. Bac. 153. 
Which frauds nevertheleſs multiplying daily, in the end in the 27th 
year of King Hen. S. the parliament purpoſing to take away all thoſe uſes, 
and to reduce the law to the ancient form of conveying of lands by pub- 
lick livery of ſeiſin, fine and recovery, did ordain, that where lands were 
put in truſt or uſe, there the poſſeſſion and eſtate ſhould be preſently 
Carried out of the friends in truſt, and ſettled and inveſted on him that 

had the uſes, for ſuch term and time as he had the uſe. Bac. 153, 184. 
And by this ſtatute of the 27 H. 8. the power of diſpoſing land by 
will, is clearly taken away amongſt thoſe frauds : whereupon in the 
32 H. 8. another ſtatute was made, by which it is enacted, that every 
Perſon having any maners lands tenements or bereditaments, holden in ſocage or 
1 the nature of ſocage tenure, ſhall have full and free liberty power and au- 
thirity, to give diſpoſe wwill and deviſe, as <vell by his loſt will and teftament 
u u 2 os 


ana eltates by him acknowledged; by a ſtatute in the 4 II. 7. the heir of 
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ſaid manors lands tenements or hereditaments, or any of them, at ti; free ui, 
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in writing, as otherwiſe by any act or abs lawfully executed in his life, all Ji, 


and pleaſure. 
And in the ſame ſtatute there are ſeveral reſtrictions and lin: 
F lands holden by knight's ſervice, 


a . Itation; 
with regard to the deviſing ot When 
were further explained by the ſtatute of the 34 & 35 I. 8. c. . I 

And finally, by the ſtatute of the 12 C. 2. c. 25. tenures by knot, 
ſervice were aboliſhed, and all tenures turned into free and conte 
ſocage. 

7 ' PF R _— 7 ff 
2. By the 9 G. 2. c. 36. {No maners, lands, tenements, rents, own. 


FH / PP) 


tn the purchaſe of any lands tenements or hereditaments, ſhall be geren 


5 4 
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appointed by will, to any perſon cr perſons, bodies politick or corp; 


Tale, 6 
otherwiſe, for any eftate or inlereſt whatſoever, in truſt, or for the len 55 cf, 
any charitable uſes : but the ſame ſhall be done by deed indented, tne: 
months at leaſt before the deeth of the donor, to be inrolled within Ax menths 
after the execution in the high court of chancery; and the ſame to tak: Fed 
unmediately after the execution for the charitable uſe intended. 

3. By the ſtatute of the 29 C. 2. c. 3. Any eſtate pur auter vie ſal! 
be deviſalle by a wilt in willing, fgred by the party ſo deviſins the ſume, ur 
by ſome other perjon in his preſence and by his expreſs directions, altcſicd and 
ſubjrribed in the prejence of the aeviſer by three or more witncſſes ; and if 10 
fuck aevije thereof be made, the ſame ſhall be chargeable in the bonds of the 
heir, if it ſhall come to him by reaſon of a ſpecial occupancy, as aſſets ly de. 
ſcent, as in caſe of lands in fee ſimple; and in caſe there be no ſpecial eccu- 
pent thereaf, it joall go to the exectttors or adminiſtrators of the party that had 
the eſtate thercof ty virtue of the grant, and ſhall be aſſets in their hands, 


. 


Pur auter vie] That is, being held by leaſe during the life of ancther 
perſon. 


Special occupant] A ſpecial occupant is, where an eſtate for life is made 
to à man and his heirs; in ſuch caſe, the heir ſhall have the eſtate, after 
the deceaſe of his anceſtor, as ſpecial occupant, or as a perſon particulari) 
deſcribed, to whom the eſtate ſhall go after tlie leſſec's death. 

4. One that hath money to be paid to him on a mortgage, may de- 
viſe this money when it comes. Ged. O. L. 391. 5 

And if the feoffec in mortgage, before the day of payment WIC! 
mould be made to him, maketh his executors and die, and his heir cn— 
treth into the land as he ought; it ſeemeth in this caſe, that the icofto? 
ought to pay the money at the day appointed to the executors, and not 
to the heir of the feoffee: but yet the words of the condition may be 
luch, as the payment ſhall be made to the heir; as if the condition vere, 
that if the feoffor pay to the feoffee or to his hers ſuch a ſum at ſuch a 
diy, there after the death of the feoffee, if he dieth before the day 4 

| | nilted,; 
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ited, the payment ought to be made to the heir at the day appointed, 
1 Inſt. 209, 210. 
And hereby it appeareth, that the executurs do more repreſent the 
fon of the teſtator, than the heir doth that of the anceſtor ; for tho? 
the executor be not named, yet the law appoints him to receive the 
money, but ſo doth not the law appoint the heir to receive the money 
unleſs he be named. 1 /t. 209, 210. ; 
-. A perſon may deviſe by his will the right of preſenting to the next advowſon, 
aroidance, or the inheritance of an advowſon. And it ſuch deviſe be 
made by the incumbent of the church, the inheritance of the advowſon 
being in him, it is good, tho? he die incumbent; for tho' the teſtament 
bath no effect but by the death of the teitator, yet it hath an inception in 
his life time: and fo it is, tho? he appoint by his will who ſhall be pre- 


doth Ceviſe that his executors ſhall gra 
Malſ. c. 10. 

6. If upon articles for a purchaſe, the purchaſer die, having deviſed Lands con- 
the land before a conveyance executed, the land will pals in equity; for tracted for, 
the teſtator had an equity to recover the land, and the vendor ſtood but not con- 


- f * v.yed, 
truſtee for the teſtator, and as he ſhould appoint, till a conveyance exe- * 
cuted, 1 Chan. Caf. 39. 2 Fern. 679. 
7. If a man have a leaſe for never ſo many years, determinable upon Leaſe, 


fe or lives, that is, if ſuch or ſuch live ſo long; this eftate may well 


nough be given and diſpoſed by will, becauſc it is but a chattel, 
Vent. 19. 
8. Mr Wentworth ſays, If one having a leaſe for many years, as an Term for 
hundred, five hundred, more or lefs, doth deviſe and bequeath the fame yea. 
o A and the heirs male of his body, and for want of ſuck five to B and 
the heirs male of his body; and 4 dicth, having iſſue a ſon; the term 
(hall not go to his fon, but to ſus ex<cutor or adminiſtrator : for it cannot 
be made a matter of inheritance. So if A had died without 1tue male, 
the term ſhould not have gone or remained to B, but to the executor or 
auminiſtrator of A. Went. 84. 
So of an advowſon, or any other hereditament, granted or deviſed to 
one and his heirs for a hundred years; or if ſuch a termer grant a rent 
out of the land to A and his heirs, or to the heirs, or - heirs male of h; 


* 
— 
7 


body: yet ſhall the ſame go to the executor, and not to any heir ; for it 


— 
* 


3 


being derived out of a chattel, cannot be any freehold or inheritance, bur 
1s it ſelf a mere chattel. Went. 54. 

9. Albeit by deed of gift made in the life time of any perſon to an- Debts or 
other of all his goods and chattels, debts or things in action do not paſs ; 5 in 
jet if the teſtator by his laſt will and teſtament, do give or bequeath ton. 
other any debt due unto him, or a thing in action belonging unto 
him, the legacy is good and cfiecual in the law, and may be recovered 
n this manner, that is to fay, if the teſtator do make the legatary exe- 
cutor of that particular debt or thing in action bequeathed, then the le- 
gary as executor thereof may commence ſuit in his own name, and re- 
cover the ſame to his own uſe, againſt him by whom it was due; but if 

the 
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Corn growing. 12. By the 20 H. 3. c. 2. Widows may bequeath the crop of I Gee 


Wills, Of what things. 


the teſtator do not make the legatary executor of the debt or thi, ; 
action bequeathed, then his remedy lieth in the eccleſiaſtical court, when 
he may convent the executor, and compel him either to ſue for that 0, 
in a court competent, and upon recovery and payment thereof to r 
over to the legatary, or elſe to make a letter of attorney to the leger 
for the recovery of the debt or thing in action bequeathed in the name 
the executor to the uſe of the legatary. Sn. 187, 188. 


10. Albeit the teſtator have no ſuch thing of his own as is bequeatte 
yet nevertheleſs the legacy is good in law; therefore if the teltarg: & 
bequeath a horſe or a yoke ot oxen, the legacy is good in law, theo the 
teſtator have neither horle nor ox of his own. But who ſhall make chatte 
in this caſe, of the thing ſo bequeathed, is a queſtion not to be negl-G, 
and the ſolution is this; that if the words of the deviſe be Gdirc&tcd t 
the legatary, as if the teſtator ſhall thus lay, I will that A B (hall have 
horſe, the choice doth belong to the legatary ; but if the words bed. 
rected to the executor, as if the teſtator ſhall thus ſay, I will that my 
executor give to A B a horſe, the election doth belong to the cxecury, 
Provided nevertheleſs, that to whomſocver the election doth belong. whe. 
ther to the legatary, or to the executor, they muſt not be unreaſonable in 
their election, but frame themſelves according to the meanino of the 
teſtator; otherwiſe the legatary might make choice of the belt horſe in 
the country, and the executor of the worlt, contrary to the meaning cf 
the deceaſed. Swin. 188. | 

11. If there be two jointenants of lands, and one of them deviſeth that 
which to him belongs, and dieth; this is no good deviſe, and the devilee 
takes nothing, becauſe the deviſe doth not take effect until after the 
death of the deviſor, and then the ſurviving jointenant takes the whole 
by prior title, to wit, from the firſt feoffment. Gilbert on Wills. 120. 

So allo a man cannot give or bequeath by will, any of thoſe gs or 
chattels which he hath jointly with another: for if he ſhould bequeath 
his portion thereof to a third perſon, this bequeſt is void by the Jaws 0! 


this realm; and the ſurviver, which had thoſe goods or chattels jointly 
with another, ſhall have that portion ſo bequeathed, notwithſtanding de 
ſaid will. Stn. 189. 


But otherwiſe it is with tenants in common. God. O. L. 131. 


as well of their dowers, as of other their lands and tenements ; jawing 10. 
lerds of the fee all ſuch ſervices as be due for their dowers aud other leni- 
ments. And this is only in affirmance of the common law. 2 J. 5 
But by the 27 H. 8. c. 10. A married woman having a jointure made, figs 
not have any dowry of the reſidue of her huſbaud's lands. 

By the 28 II. 8, c. 11. If the incumbent before his death hath ci 's 
any of his glebe lands to be manured and ſown, at his proper coſts 
charges, with any corn or grain; he may moke and declare his teſtament 4 
ail the profit of the cern growing upon the ſaid glebe land fo manures ond 
fown. I. 6. 


Buic 


Mills. Of what things. £19 


gut if the teſtator 1s leſſee for years, and ſow the land a ſort time be- 

pre his leaſe expires, and then dies, before the corn can poſſibly be ripe 

KR hin the term; in this caſe a deviſe thereof is void, becauſe he himſelf 

ud not have reaped it after the expiration of the term, if he had lived. 

an. 191. i 

13. Not only that thing may be deviſed or bequeathed by the teſtator, Things not 

hich is truly extant, or hath an apparent being at the time of the making yet in rerum 

lor the will or death of the teſtator; but that thing alſo which is not in natura. 

rerum natura, wlulſt the teſtator liveth : therefore it is lawful for the teſta- 

Eto: to bequeath the corn which ſhall be ſown or grow in ſuch a ſoil 

Laer his death, or the lambs which ſhall come of his flock of ſheep the 

next year, depaſturing in ſuch a field. But if there be no ſuch corn 

growing in that toll, nor any lambs arifing out of that flock, then the le- 

Rey 15 deſtitute of eltect, becaule no ſuch thing is extant at all, as was 

bequcached. But if the teſtator deviſe a certain quantity of grain or num- 

ther of lambs, as for the purpoſe, twenty quarters of corn or twenty 

Elmbs, and doth will and deviſe, that the {ame ſhall be paid out of the 

corn which ſhall grow in ſuch a field, or ariſe out of his ſheep depaſtu- 

rag in ſuch a ground; tho' not ſo much or no corn at all there grow, 

bor not any or not ſo many lambs there ariſe, yet nevertheleſs the exe- 

cutor is compellable by law to pay the whole legacies intirely ; becauſe 

the mention of the ſoil and of the flock, was rather by way of demonſtra- 

ton than by way of condition, rather ſhewing how or by what means 

the ſaid legacy might be paid than whether it ſhould be paid at all yea or 

Ino. Sin. 186. | 

F 14. Thoſe things which after the death of the teſtator deſcend to the Things be- 

bein of the deceaſed, and not to his executor, cannot be deviſed by teſta- longing to the 

ment, except in ſuch caſes wherein it is lawful to deviſe the lands tene- frechold. 

nents or hereditaments. And therefore, if a man ſciſed of land in fee or 

ice tail, bequeath his trees growing upon the ſaid land at the time of his 

ECeath; this deyiſe is not good, except as before: but if he deviſe the 

eon growing upon the ſame land at the time of his death, from the heir 

0 lome other perſon, this deviſe is good, albeit the land whereupon it 

Egowerh be not deviſcable. And the reaſon of the difference is, becauſe 

p< trees are parcel of the freehold, and deſcend together with the land to 

| lic heir, and not to the executor: but it is not fo of corn; for the ſame 

; mil go to the executor as parcel of the teſtator's goods. And therefore 

man be ſciſed of lands in the right of his wife, and ſow the land, 

ind deviſe the corn growing upon the tame land, and die before the corn 

Ir beaped; in this caſe the legatary ſhall have the corn, and not the wife: 

is otherwiſe of graſs, and herbs not ſeparated from the ground, at 

1 ume of the death of the teſtator. If a man ſciſed in fee in right of 

ö 0 8 the ſame lands tor years to a itranger, and the leſſee ſow- 
Ih A and atrerwards the wite dieth, the corn not being ripe z 
"8 Caic the leſſee may deviſe the ſame corn, notwithſtanding his eſtate 


| 
De la W * 2 | . . 
4 "Kind, So alſo of tenant by curteſy, and tenant in dower. Swin. 
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And foraſmuch as thoſe things which after the death of the teln 
deſcend to the heir and not to his executor, are not deviſable by vil 
except in ſuch cafes where lands tenements and hereditaments he deri. 
ble z therefore thole things which are affixed unto the frechold, arc yr 
more deviſable than the frechold it ſelf, as the windows, doors, winks 
and ſuch like. Sin. 191. 4 Co. 64. : 

So if a man be ſeiſed of a houſe, and poſſeſſed of divers Heilig. 
that by cuſtom have gone with the houſe from heir to heir, and br ks 
will deviſeth away theſe heir-looms ; this deviſe is void: for the will tae 
effect after his death; and by his death, the heir-looms by ancient culion 
are velted in the heir, and the law preters the cuſtom before the dert 
And fo it is, if the lord ought to have a heriot againſt his tenant, and 
the tenant deviſeth away all his goods; yet the lord ſhall have his hero 
for the reaſon aforeſaid. 1 Iuſt. 185. 

15. The teſtator may deviſe all goods and chattels which he hath n 
his own right, but not thoſe which he hath in the right of another 3 
Executor. Shin. 185. | 

16. An adminiſtrator cannot make a teſtament of tho goods which 
he hath as adminiſtrator to any perſon dying inteſtate ; becauſe he hat) 
not any ſuch goods to his own proper uſe, but ought therewithal to pay 
the debts of the dead perſon, and to diſtribute the reſt according to law 
Stein. 189. 

17. The huſband cannot deviſe ſuch goods as his wife hath as being 
executrix to another, nor ſuch things as are in action, as debts due to 
her before marriage by obligation or contract, unleſs he and his wife fe 
cover the fame during marriage, or that he renew the bonds and take 
them in his own name; otherwiſe after his death they remain to her, 
I Inf. 331. | 

But the huſband may, at any time during the coverture, releafe 4 
bond given to his wife. And where the huſband makes a /me; 
the bonds to his wife, being part of her fortune, will notwithſtanding 
his death in the life time of his wife, before the ſecurity be changed, be 
decreed in equity to his executor; he being confidered in that cafe 2: 
purchaler for a valuable conſideration. Cafes in the time of L. Tas. 10d. 

18. A man may by his will diſpoſe of his chattels and perſonal elcate 
that he ſhall for the future acquire, any time after the making his will, to 
the time of his death. And this is neceſſary from the reaſon of the thing; 
becauſe the chattels and perſonal eſtate are in a continual fluctuation ; dd 
if the law were not ſo, it would create very great confuſion, or elſe would 
render it neceſſary for a man to make a new will every day. 61%. 122 

But it is not ſo with lands, for they are fixed and permanent : and 
therefore if a man maketh his will, and deviſeth therein all the land 


Mr. 


in 


1 


Uills, Of what things. 


and the judgment was affirmed afterwards upon a writ of error in the 
houſe of lords, Feb. 24. 1707. Gb. 122. 

But, by Holt chief juſtice : If he republiſheth his will, in ſuch manner, 
and with ſuch circumſtances, as are neceſlary to compleat execution of 
an original will; then the purchaſed lands will paſs as by an original will. 
[1 Med. 127. And in truth this ſeemeth to make it a new will, to all in- 
tents and purpoſes z. and not a republication of the old one. 

But a codicil, which concerneth only perſonal legacies, will not amount 
to a republication of the will, fo as to paſs lands purchaſed after the 
making of the will. 2 Yern. 625. 

If a man deviſeth all his lands for payment of his debts, and purchaſeth 
lands afterwards; the lord keeper ſaid he would decree a ſale, tho' there 
were no precedent articles. 2 Cha. Ca. 144. 

If a man hath a /eaſe, and diſpoſeth of it by his will; and after ſur- 
renders it and takes a new leaſe, and after dies; the deviſee ſhall not have 
this laft leaſe, becauſe this was a plain countermand of his will. Gold. 93. 

It a man deviſeth a term for years, which he hath not at the time of 
the deviſe, but purchaſeth ſome time before his death ; Holt chief juſtice 
doubted, whether this would be good. But Mr. Peere Williams ſays, 
that notwithſtanding the doubt which the court of king's bench ſeems to 


have been in that caſe, it has been clearly held to paſs by ſuch will. 
3 P. Will. 169. | 


III. Form and manner of making a will; and therein 
of appointing guardians and executors, 
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1. By the 29 C. 2. c. 3. intitled, An act for prevention of frauds and Of 1.nds. 


perjuries, All deviſes and bequeſts of any lands or tenements, deviſable either by 
Jorce of the ſtatute of wills, or by this ſtatute, or by force of the cuſtom of 
Kent, or the cuſtom of any borough, or any other particular cuſtom, ſhall be in 
writing, and figned by the party ſo deviſing the ſame, or by ſome other perſon 
in his preſence and by his expreſs direftions, and ſhall be atiefted and ſubſcribed 
in the preſence of the ſaid deviſer, by three er four credible witneſſes z or elſe 
they ſhall be utterly void, and of none effect. 1. 5. 


red Signing being only mentioned, therefore ſealing is not neceſſary, 
altho' it be expedient to a teſtament; which is not properly and legally a 


deed, to which a ſeal is eflential, tho' it hath the force and virtue of a 
deed. Cod. O. L. 6. Went. 29. 


15 Signed by the party ſo deviſing the ſame] E. 33 C. 2. Lemain and Stanley. 
he teſtator made his will, and wrote it with his own hand, and began 1t 
thus, Jon Stanley make this my laſt will and teſtament ; but did not 
lubſcribe his name: yet this was adjudged a good will, and ſufficient 
ſgning by the teſtator within the ſtatute, to paſs lands; it being fub-? 
ſcribed by three witneſſes in the preſence of the teſtator; for his name 
eng written in the will, it muſt be a ſufficient ſigning within the ſtatute 
ace the ſtatute hath not appropriated any particular place in the will, 
0 L. II. "XX I eitlie! 
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ing do that where the teſtatox lay, but out of his ſight, fo as he could not 


Us. Form and manner. 


either top, bottom, or margin, for that purpoſe ; and therefore neceſſi. 
rily the teſtator is at liberty to put it where he pleaſes. 3 Lev. 1. 

And if the deviſor only put his ſeal to the will, without ſigning it; thi, 
ſeemeth to be a ſufficient ſigning within the ſtatute : becauſe ſigning is ng 
more than a mark to diſtinguiſh a man's act, and ſealing is a ſufficient 


mark to know it to be his will. Gilb. 93. 


E. 13 G. Warneford and Warneford. On an iſſue directed out of chan. 
cery, whether there was a deviſe or not; Raymond chief juſtice ruled, 
that ſealing a will is a ſigning within the ſtatute. Str. 764. 

H. 1728. Dormer and Thurland. The will was not ſigned by the tef. 
taſtor in the preſence of the witneſſes ; but he acknowledged it to be his 
hand, and declared it to be his will, in their preſence; and they ſubfcri- 
bed their names in his preſence. Lord chancellor King inclined that the 
will was good ; but ordered the point to be reſerved and made a caſe 
of for further conſideration. 2 P. Will. 506. 

And in the caſe of Stonehouſe and Evelyn, E. 1734: A will was held 
to be good, tho? all the witneſſes did not ſee the teſtator ſign it, but he 
owned it before them to be his hand. And the reporter ſays, that on his 
mentioning this caſe to Mr juſtice Forteſcue Aland, he ſaid that this was 
the common practice; and that it is ſufficient, if one of the three ſub- 
{cribing witneſſes ſwears that the teſtator acknowledged the ſigning to be 
his own hand writing: And it is remarkable, that the ſtatute of frauds 
doth not ſay the teſtator ſhall ſign his will in the preſence of three wit- 
neſſes, but requires theſe three things; firſt, that the will ſhould be in 


writing; ſecondly, that it ſhould be ſigned by the teſtator; and thirily, 


that it ſhould be ſubſcribed by three witneſſes in the preſence of the teſtator, 
3 P. Will. 254. 


Atteſted and ſubſcribed in the preſence of the ſaid deviſor] It hath been 
ruled in equity, that a will of lands, atteſted by three witneſſes, who ſub- 
{cribed their names at the requeſt of the teſtator, tho? at ſeveral times, 15 


a good will, tho' the witneſſes were never once preſent together. Gil. 92. 
Vin. Deviſe. N. 10. 12. 


In the preſence of the ſaid deviſor] E. 3 Ja. 2. Shires and Glaſcock. The 
queſtion was, Whether the will was made according to the ſtatute for 
the teſtator had deſired the witneſſes to go into another room, ſeven yards 
diſtant, to atteſt it, in which there was a window broken, thro' which che 


teſtator might ſee them. By the court; The ſtatute requireth atteſting _ 


in his preſence, to prevent obtruding another will in the place of the 


true one: it is enough if the teſtator might ſee, it is not necellary that 


he ſhould actually ſee them ſigning ; for at that rate if a man ſhould 
but turn his back or look off, it would vitiate the will. Here the ſigning 


was in the view of the teſtator, he might have ſeen it, and that 15 


enough. So if the teſtator being ſick, ſhould be in bed, and the curtain 
drawn. 2 Salk, 689. 


But if the witneſſes ſubſcribe their names to the will, in a room adjoin- 


ſce 
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ſe them ſubſcribe their names; this is no good will within the ſtatute to 
ifs lands, becauſe the witneſſes in that caſe did not ſubſcribe their names 
in the teſtator's preſence. Gilb. 93. 

But it is not neceſſary that it appear upon the face of the will to have 
been ſigned in the preſence of the deviſor: As in the cafe of Hands and 
James, E. 9 G. 2. In ejectment brought by the plaintiff as heir at law, the 
queſtion was on A caſe by conſent left to the opinion of the court, whe- 
ther it ſhall be left to a jury to determine, whether the witneſſes to a will 
being all dead) did ſet their names in the preſence of the teſtator, and 
this merely upon circumſtances, without any poſitive proof. By the 
court; This is a matter fit to be left to the jury. The witneſſes by the 
ſtatute ought to ſet their names as witneſſes, in the preſence of the teſta- 
tor ; but it is not required by the ſtatute that this ſhould be taken notice 
of in the ſubſcription to the will ; and whether inſerted or not, it muſt 
be proved : if inſerted, it doth not conclude, but the contrary may be 
proved. And if not concluſive, when inſerted; the omiſſion thereof ſhall 
not conclude that it was not fo: and therefore it muſt be proved, by the 
beſt proof that the nature of the thing will admit of. Comyn. 531. 

And in the caſe of Croft and Pawlet, E. 12 G. 2. Upon a trial at bar 
concerning the execution of a will, it did not appear upon the face of it, 
that the atteſtation of the witneſſes was made in the preſence of the teſta- 
tor; which being objected to, a caſe was cited, where lord chief juſtice 
Fyre held it a matter proper to be left to a jury, whether they believed it 
to be ſo done or not. And Mr juſtice Chappel cited a cafe to the ſame 
purpoſe. To which the court aſſented; and they held it not to be ne- 
ceſſary to be inſerted in the will, that the atteſtation was in the preſence 
of the teſtator, tho“ by the ſtatute it is neceſſary that it ſhould in fact be 
ſo atteſted, Yin. Deviſe. N. . . 


By three or four credible witneſſes] M. 1 V. Lea and Libb. The teſtator 
made his will in writing, ſubſcribed by two witneſſes, and therein deviſed 
his lands. Afterwards he made a codicil, in which his will was recited 
and this alſo was atteſted by two witneſſes, one of which witneſſes was a 
witneſs to the will, but the other was a new witneſs. The queſtion was, 
whether this new witneſs ſhould make a third to the will. And it was 
achudged that he ſhould not: It is true, here are three witneſſes to the 
intent and will of the teſtator; but there are only two to his will in 
writing: It is true likewiſe, that there are two witneſſes to the codicil; 
but thoſe are not witneſſes to the written will: fo that there wants one wit- 
nels to the will in writing. 3 Salk. 395. | 

In the caſe of Tuffnell and Page, E. 1740, it was held clearly by lord 
Hardwicke, that à will of a copyhold tenant, atteſted by one or two 
witneſſes, or even without any witneſs at all, is ſufficient to declare the 
ules of a ſurrender which he has made; and the reaſon is, becauſe the 


Credible witneſſes] M. 34 Cha. 2. Hudſon's caſe. Two witneſſes ſwore, 
that the teſtator did not publiſh it as his will, but that another guided 
i hand, and that the teſtator made his mark but ſaid nothing, nor was 

de Capable, On the other ſide, it was proved, how that the teſtator had 
X 1 2 made 


party is in by the ſurrender, and not by the will. Barnard. Cha. Ca. 12. 
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Ot 80 ode, 


ſhould be by them ſubſcribed to the will. 


UWWHlls, Form and manner. 


made two former wills, and in them had divided his land in the 
manner as by this will, and that he died of a conſumption, and 4. 
ſenſible to the laſt; and how that three days after making his la «in 
he was ſenſible and able to diſcourſe, and fo continued till within ſix div: 
of his death; hereupon it appeared, that the witneſſes had been dc. 
with. To which the counſel on the other fide urged, that it the win. 
were not to be believed, then there would not be three witneſs 15 4; ; 
will, and fo no will within the Rature. To which Pemberton chief u 
anſwered, that if there were three witnefies to a will, whereof ont was + 
thief or perſon not credible; yet the words of the ſtatute being tile. 
and he having collateral proof to fortify the will, he would direc+ à fe 
to find it a good will: and as to this caſe, he ſaid it was not probable. 
that a perſon in his ſenſes (as they are not able to diſprove him to h. 
would ſuffer another to guide his hand to a writing and not fay wy thing, 


and that therefore they took it he did publiſh it: And he remembres 


Digges's caſe, where the ſcrivener wrote the will, and two others were 
witneſſes ; the {crivener {wore the teſtator was compos, and the two other 
fore he was not compos; the court ſtopped theſe two from going awar 
till verdict was brought in, which found the will a good will, and then 
committed the two witneſſes to the fleet; for if this was ſuſfered, it would 
be in any man's power to deſtroy another's will. So likewiſe did the court 
here commit the witnefles, and took ſecurity of the plaintiff to proſccuts 
them for perjury. Ain. 79. 
2. A written wili of goods and chattels is not altered as to this matter 
by the ſaid ſtatute, but continucs as it was before. 
Concerning which, it is faid in 3 Salk. 396. that by the canon lau, 
and alſo by the common law, two witneſſes are requiſite to prove a will 
for goods. 
For one witneſs by the civil law, unto which the other laws are con- 
formed in this matter, is as no witneſs at all. 1 P. Will. 13. 
So in the caſe of Thwares and Smith, M. 1696. Before the delegates, 
Where there were only three witneſſes to the will, and two of them chi. 
oren of the reſiduary legatee, the will was ſet aſide, children {by reaton 
or the affection and duty which they owe to their parents) not being a! 
lowed to be witneſſes by the civil law. — But on a commiſſion of revies 
being ſued out, the partics agreed, and the executor renounced. And the 
reporter makes a quæry, Whether if the will in queſtion appeared to be 
written or ſo much as ſubſcribed by the teſtator's own hand, it would no! 
have been good without any witneſſes at all. 1 P. V. 13. | 
And Swinburn ſays, if it be certain and undoubted, that the teſtament 
is written or ſubicribed with the teſtator's own hand, in this cale the tell!- 
mony of witneſſes is not neceſſary; but if it be doubtful, whether the tt 
tament were written or ſubſcribed by the teſtator, in this caſe the teſtimot 


of witneſſes is neceſſary, to confirm the ſame to be the teſtator's own hand. 
H 207K. P 


Vos 353: : 
And altho' witneſſes to prove the will may be neceſſary, yet lt doth 


not ſeem to be of abſolute neceſſity that the names of thelc witneltes 


In 
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In the caſe of Limbery againſt Maſen and Hyde, T. 8 G. 2. ſeveral caſes 
were cited wherein theſe ſtrict formalities were determined not to be re- 
uiſite. As in the caſe of Wright and Ii alibee, II. 1710. There were 
three teſtamentary ſchedules, whereot one was without date; the ſecond 
was written In wvitne/s, but there was no witnels ; the turd concluded 
N yet being written by the teſtator, they were declared to be his 
will. Cœyyn. 452. | 

go in the caſe of Morlick and Pollet, 1711. Before the delegates. The | 
teſtatrix ſent for a perſon to make her will; gave him inſtructions for 

the ſame; when he had wrote it, he read it to her; ſhe approved it ; 
declared it to be her laſt will; ſent for three witneſſes to fee her execute 
it; Signed and ſcaled was written, but ſhe died before any other execution; 
yet it was held a good Will. - i or tho” che firſt ſentence for it was reverſed 
upon an appeal, yet it was atterwards affirmed by the delegates. Comyn, 
4.52; | 

And by Gilbert chief baron: If a will be made of goods, and written 

in the party's own hand, without any witneſs at all; it is allowed to be 

good, and the ftatute doth not require any witneſſes to chattels only. 

6/5, Rep. 260. 

In the caſe of Brown and Heath, 1721. A will of a real and perſonal 

eſtate was prepared in order to be executed, tho' there were ſcveral blanks 

in it, and the teſtator died before execution ; yet it was held a good will 

for the perſonal eſtate : and tho* more was intended to be done, yet J. 

ſhali be good for what is done. Comyn. 453. 

So in the caſe of Loveday and Claridge, 1730. The teſtator intending 

to make his will, pulled a paper out of his pocket, wrote down ſome 
ings with ink, ſome with a pencil, and tho' it had no concluſion, but 
appeared to be a draught which he intended after to finiſh, for it was not 
ſizned, but had at the end a calculation of his effects, an account of his 
tea table, and an order to pay a dividend of ſtocks; yet it was held 
to be a will. Comyn. 452. 
So in a caſe where the teſtator gave inſtructions to make his will of his 
ral and perſonal eſtate; and lien it was brought to him, he made feveral 
alterations, and then wrote the whole over as altered with his own hand: 
tis, being found in his ſtudy, tho' not ſigned or ſealed, was held a good 
wal (as to the perſonal eſtate). It is true, the firſt ſentence was, that he 
Gel inteſtate; but that was reverſed by the delegates. Comyn. 453. 

3. By the ſame ſtatute of the 29 C. 2. c. 3. All declarations en creations Declarations 
ef truſts or confidences, of any lands tenements or bereditaments, ſhall be mas of truſt: 
wefted and proved by ſome writius fened by the party who is by law enabled 
to declare ſuch truſt, or by bis laſt will in writing ; or elſe they fall be utterly 
«a, and of none effect. ſ. 7. 

And all grants and afſiguments of any traft or confidence, ſpall likeeviſe be 

m writing, ſigned by the party granting or aſſigning the ſame by ſuch laſt will 

i deriſe; er elſe ſhall be utterly void, and of none effect. 1. g. 

＋ A nuncupative teſtament is, when the teſtator without any writing Nuncupative 
oth declare his will, before a ſufficient number of witneſſes. Sir. 58, wil 
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By the aforeſaid ſtatute, 29 C. 2. c. 3. No nuncupative will ſha!) 4 peed 
where the eſtate thereby bequeathed ſhall exceed the value of thirty pound; that 
is not proved by the oaths of three witneſſes at the leaſt, that were preſen at 
the making thereof; nor unleſs it be proved, that the teftator at the (is of 
pronouncing the ſame did bid the perſons preſent or ſome of them bear wit; 
that ſuch was his will, or to that effect; nor unleſs ſuch nuncupative will me- 
made in the time of the laſt ſickneſs of the deceaſed, and in the houſe of bis jy. 
bitation or dwelling, or where he hath been refiaent for the ſpace of ten day; 
or more before the making of ſuch will, except where ſuch perſon was ſurprized 
or taken ſick, being from bis own home, and died before he returned 10 th; 
place of his dwelling. ſ. 19. 

And after fix months paſſed after the ſpeaking of the pretended !:tamentary 
words, no teſtimony ſhall be received to prove any will nuncupative, except i; 
faid teflimony or the ſubſtance thereof, were committed to writing within {x 
days after the making of the ſaid will. 1. 20. 


And no letters teſtamentary or probate of any nuncupative will ſhall poſs the - 


ſeal of any court, till fourteen days at the leaſt after the deceaſe of the te/latuy 
be fully expired; nor ſhall any nuncupative will be at any time received 16 


be proved, unleſs proceſs have firſt iſſued to call in the widow or next gf 


of Kindred to the deceaſed, to the end they may conteſt the ſame if they pleaſe, 
(27; | 

Provided, that notwithſtanding this ati, any ſoldier being in actual military 
fervice, or any mariner or ſeaman being at ſea, may diſpoſe of his moveable, 
wages, and perſonal eſtate, as he might have done before the making of this 
48. L 24. 

And by the 4 An. c. 16. All ſuch witneſſes as are and ought to be allowed 
to be good witneſſes upon trials at law, by the laws and cuſtoms of this realm, 


Hall be deemed good witneſſes to prove any nuncupative will, or any thing re- 
tating thereunto. 


By the oaths of three witneſſes at the leaſt] T. 1704. Philips and the pa- 
riſh of $87 Clement Danes. Dr Shallmer by will in writing gave 2001 to 
the pariſh of St Clement Danes ; and after, Prew the reader coming to 
pray with him, his wife put him in mind to give 2001 more towards the 
charges of building their church; at which, tho' Dr Shallmer was at firſt 
diſturbed, yet afterwards he ſaid he would give it, and bid Prew take no- 
tice of it; and the next day bid Prew remember of what he had ſaid to 
him the day before, and dies that day. Within three or four days after, 
the doctor's widow put down a memorandum in writing of the ſaid laſt 
deviſe, and ſo did her maid. Prew died about a month after ; and 
amongſt his papers was found a memorandum of his own writing, dated 
three weeks after the doctor's death, of what the doctor ſaid to him about 
the 2001, and purporting that he had put it in writing the ſame day it 
was ſpoken; but that writing, which was mentioned to be made the ſame 
day it was ſpoken, did not appear; and theſe memorandums did not ex. 
preſsly agree. About a year after, on application of the pariſh to the 
commiſſioners of charitable uſes, and producing theſe memorandums 
and proofs by Mrs Shallmer and her maid, they decreed the 200 | 


But on exception taken by the executors, the decree was diſchargec 0 
| £01 


oath 
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this 2001; and the lord chancellor held it not good, becauſe it was not 
roved by the oarh of three witneſſes : for tho Mrs. Shallmer and her 
maid had made proof, yet Prew was dead, and the ſtatute in that branch 
requires not only three to be preſent, but that the proof ſhall be by the 
dach of three witneſſes. 1 Abr. Caf. Hg. 404. 


Letters teſtamentary or probate of any nuncupative will ] I. 22 & 23 C. 2. 
r-rborn and Brewin. An adminiſtrator brought a bill to diſcover and 
have an account of the inteitate's eſtate : the defendant pleaded, that the 
ſuppoſed inteſtate made a nuncupative will, and another perſon executor, 
to whom he was accountable, and not to the plaintiff as adminiſtrator. 
Put decreed, that tho' there was ſuch a nuncupative will, yet it was not 
pleadable againſt an adminiſtrator before it was proved. 1 Chap. Cof. 192. 


5. A codicil, by intendment of law, is either to alter, explain, add, Codici! 


or ſubtract ſomething from the will; and wherever it is added to a teſta- 
ment, and the teſtator declares that it ſhall be in force, in ſuch cate, if 
the will happens to be void for want of thoſe ſolemnitics required by law, 
yet it ſhali be good as a codicil, and be obſerved by the adminiſtrator - 
it is true, executors cannot regularly be appointed in a codicil, but yer 
they may be ſubſtituted according to the will of the teſtator, and the c- 
dici] is ſtill good. Swrn. 14. 

M. 31 C. 2. Stoniwell's caſe. The teſtator made his wife executrix 
and reſiduary legatee; but ſhe dying in his life time, he by a codicil nun- 
cupative deviſed to G R all which by will he had given to his wife, and 
died. The queſtion was, whether this nuncupative codicil was good, 
notwithſtanding the ſtatute before mentioned; and adjudged that it was, 
and as it were a new will for ſo much as he had given to his wife, and that 
it did not alter his written will, for there was no ſuch will, the operation 
of it being determined by the death of the wife, living the teſtator, who 
was her husband. Naym. 334. 

Altho' no man can die with two teſtaments, becauſe the latter doth al- 
ways infringe the former; yet a man may die with divers codicils, and 
2 latter doth not hinder the former, ſo long as they be not contrary. 
Wh, I 5, | | 

If two teſtaments be found, and it doth not appear which was the 
former or latter, both teſtaments are void: but if two codicils be found, 
and it cannot be known which was firſt or laft, and one and the ſame 

ng is given to one perſon in one codicil, and to another perſon in an- 
other codicil ; the codicils are not void, but the perſons therein named 

ought to divide the thing betwixt them. Sw. 15. 
If codicils are regularly executed and atteſted, they may be proved a3 
Wills are. So if they are found written by the teſtator himſelf, they ought 
to be taken as part of the will, and to be proved in common form by the 
of the adminiſtrator with the will annexed; and in caſe of Ooppoſition, 


'f vitneſſes to the handwriting and finding : And it hath been uſual ro 
4 1 * affidavit of the handwriting and finding, before a. probate or 


ration paſſes even in common form. 


5 6. Denat 
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Donatio caula 
. Mmorts, 


Qualification 
of the wit- 
geſſes. 


moved with the conſideration of his moralitity, doth give and Jak 
4 ; 14 
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4 


6. Donztio cauſa mortis, or a gift in proſpect of death, is where 3 man, 


Yer 


ſomething to another, to be his in caſe the giver die, but it he lives h. b 


to have it again. Law of Teſt. 179. Prec. Cha. 269. 
In every ſuch gift there mult be a delivery made by the party in hi: 
laſt ſickneſs; and nothing can operate as ſuch, without having been © 
livered in the teſtator's lite time, by him or his order. 3 P. 77 
A man by his will diſpoſed of his perſonal eſtate; and afterward. ty 
parol gave 1001 bill to one to deliver over to his nephew, if the teſtats. 
ſhould die of that ſickneſs: And this gift was held good. Drury an! 
Smith, 1 P. W. 404. 2 
So where the huſband upon his death bed delivered to his wife a purſ: 
or 100 guineas, bidding her apply it to no other uſe than her own. Is. 
fon and Lawſon. 1 P. Will. 441. 
So where the huſband upon his death bed drew a bill on his goldſmich, 
to pay his wife 1001 for mourning. ibid. 
In the caſe of Sinith and Caſen, 8 Dec. 1718, the maſter of the rd! 
where jewels were given by the teſtator by way of donatio cauſa not, 
doubted whether this was good againſt debts. And it feems hot; they 
being given in caſe of the donor's death, and in nature legacv, which 
rherefore would be fraudulent as againſt creditors. 11. 1 
T. 13 G. Thomſon and Batiy. An exccutor libelled i be fpirius 
court, tor taking a tankard without his conſent, on pretence 4 
tator gave it to the defendant if died of his then ficiknet:, nd the 
court granted a prohibition ; this not being a legacy, but a donation in 
proſpect of death, the validity whereof may be tried in an action vi. trove: 
N F717. 
For this is a matter of which the common law takes notice, and need 
not to be proved in the eccleſiaſtical court. 1 P. Will. 441. Hel. Cg. it 
Chan. 14 
7. It is ſaid, that if the ſpiritual court refuſe the evidence of the 4 
to prove a will in which the father is a legatee, no prohibition is grant 
able. And, before the delegates; There were three witneſſes to prove © 
nuncupative will, two of them were without exception, and the tis 
was ſon to the legatee : the ſtatute of frauds requires three conpetrsi 
witneſſes; the queſtion therefore was, if theſe three were ſufficient, Ut 
ſon not being an evidence by the ſpiritual law; and adjudged, chat 0 
were; becauſe two only were required by the ſpiritual law, and ue 
third was a good witnets within the intent of the act of frauds. 4 
Raym. 85. | 
And altho' it, was a general rule in the Roman law, that no one ſhould be 
permitted to bear teſtimony in his own cauſe; yet legataries were allower 
ro give evidence, upon this diſtinction, that they were particular an 
univerſal ſucceſſors, and that a teſtament would be valid without 4g 
ries. The difficulty alſo, which mult frequently have occurred, in 4 
taining ſo great a number of witneſſes as ſeven, might probably induce f 
Romans to be leſs ſtrict, as to the perſons whom they admitted pwn 
occaſion. But by the practice of the eccleſiaſtical courts of thus benz 
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«hich have the ſole cognizance of the validity of all wills as far as they 
clate to perſonal eſtate, no legatee, who is a ſubſcribed witneſs to the 
will, by which he is benefited, can be admitted to give his teſtimony 7 
ſro contradiftorio, as to the validity of that will, till either the value of 
his legacy hath been paid to him, or he hath renounced it; and in cale of 
payment, the executor of the ſuppoſed will mult releaſe all title to any 
future claim upon ſuch ſuppoſed legatee, who might otherwiſe be obliged 
to refund, if the will ſhould be ſet aſide; and a releaſe in this caſe is always 
made, to the intent that the legatee may have no ſhadow of intereſt at 
the time of making his depoſition. Ihe ſame practice allo prevailed at 
common law, in regard to witneſſes who were benefited under wills dif- 
poling of real eſtate. And if a legatee, who was a witneſs to a will, 
had refuſed either to renounce his legacy, or to be paid a ſum of money 
in lieu of it; he could not have been compelled by law to diveſt himic!f 
of his intereſt; and whilſt his intereſt continued, his teſtimony was 
uſeleſs. And this was determined in the caſe of Anſte and Dow/7y, 
. 19G. 2. which was thus: James Thompſon, eſquire, made his will, 
by which he diſpoſed of his real eſtate, and gave to one John Hailes 
anch his wife 101 each for mourning, and an annuity of 201 to Elizabech 
Hailes the wife of John. This will of James Thompſon was regularly 
atteſted, as the ſtatute directs, by three witnefles, of which number the 
above named John Hailes was one; and he refuſed to be paid 201 in 
licu of his wife's legacy and his own. The cauſe was thrice argued at the 
bar, and the judges of the king's bench were unanimouſly of opinion, that 
a right to deviſe lands 1s not a common-law right, but depends upon 
powers given by ſtatutes, the particulars of which are, that a will of lands 
mult be in writing, ſigned and atteſted by three credible witneſſes in the 
preſence of the deviſor; that theſe were checks to prevent men from 
being impoſed upon; and certainly meant, that the witneſſes to a will 
(who are required to be credible) ſhould not be perſons who are intitled 
to any benetit under that will; and that therefore John Hailes was not a 
good witnels. (Str. 1254.) But this very ſingular caſe, and the unani- 
mous opinion of the judges upon the meaning and intent of the ſtatute 
ot Irauds and perjuries, gave riſe to the act of parliament here following. 
arr. Tuſtin. B. 2. p. 49, 30. | 
Which a& is that of the 2 5 G. 2. c. 6. and runs thus: Whereas ſome 
anbts have ariſen on the af for prevention of frauds and perjuries, who 
ſhall be deemed legal witneſſes within the intent of the ſaid act, it is enacted, 
that if any perſon ſha atteſt the execution of any will or codicil which fhall 
be made after Fun. 2.4, 1752, to whom any beneficial deviſe legacy eftate in- 
tereſt gift or appointment of or affecting any real or perſonal oftate (other than 
and except charges on lands tenements or hered:taments for payment of any debt 
or debts) ſhall be thereby given or made; ſuch deviſe legacy eſtute intereſt gift 
vr appointment ſpall, ſo far only as concerns ſuch perſon eiteſting the executicn 
of ſuch wrill or codicil, or any perſon claiming under him, be utterly null and 
void; and ſuch perſon ſhall be admitted as a witiieſs to the execution of 
ſuch will or codicil within the intent of the Jaid aft, notwithſtanding 
Von. II. r fuch 
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ſuch deviſe legacy eſtate intereſt gift or appointment mentioned in fuch reid 9 
codicil. ſ. 1. 


And in caſe by any will or codicil any lands tenements or hereditgrns. 
are or ſhall be charged with any debt or debts, and any crediter, lf 
debt is ſo charged hath atteſted or ſhall atteſt the execution of ſuch gi |; 


ſaecil; every ſuch creditor, notwithſtanding ſuch charge, ſhall be atmitic! 


A witneſs to the execution of ſuch will or codicil, within the intent f I. 


2 


2 n 
And if any perſon hath atteſted the execution of any will or codicil ali 


made, or fall atteſt the execution of any will or codicil which. ſhall be mas © 
or before Jun. 24. 1752, to <ohom any legacy or bequeſt is or fall be ther, 
riven, whether charged upon lands tenemeiits or heredilaments, or not; at 
jc perſoa before he ſhall give his teflimony concerning the execution ef am 
{ach will or codicil, ſhall have been paid, or have accepted or releaſed, or ſha! 
Juve refuſed to accept ſuch legacy or bequejl, upon tender made thereof , (cl 
perſon fhall be admitted as a witneſs to the execution of ſuch will or cad 
cil, within the intent of the ſaid ad, notwithſtanding ſuch legacy © 4: 


queſt. . 3. 
Provided that, in caſe of ſuch tender and refuſal as aforeſaid, ſut per a 


1 
1 


Hall be in no wije intitled to ſuch legacy or bequeſt, but ſhall be for ever aftci- 


waras berred therefrom , and in caſe of ſuch acceptance as gene ia, fich 
Perſen ſhall retain to his own uſe the legacy or bequeſt which ſhall have bees 
/o paid ſatisfied or accepted, notwithſtanding ſuch will or codicil jhall after- 
wards be adjudged or determined to be void, for want of due execution, er for 
any other cauſe or defect whatſoever. ſ. 4. 

And in caſe any ſuch legatee as aforeſaid, who hath atteſted the executiun & 
any will or codicil already made, or ſhall atteſt the execution of any il! © 
ceaicil which ſhall be made on or before the ſaid 24th day of June 1752, 
all have died in the life time of the teſtator, or before he ſball have fe- 
ceived or releaſed the legacy or bequeſt ſo given to him as aforeſaid, and be- 
fore he ſhall have refuſed to recerve ſuch legacy or bequeſt, on lender ae 
thereof , fuch legatee fball be deemed a legal witneſs to the execution of fuch 
will or codicil, within the intent of the ſaid af, notwithſtanding ſuch dig 
3r bequeſt. I. 5. 


eculion of any ſuch will cr codicil, in any of the caſes in this att vefore mil 


tion and determination of the court and the jury, befere com any ſuch tif, 


Ana uo perſon, 19 whom any beneficial eflate intereſt gift or appo!ntmen! fea 
te given or made, which is nereby enafted to be null and void as af orcas; T 
who ſpall have refuſed to receive any ſuch legacy er bequeſt, ou bende, Mis 


rec of ſuch 40114 or cedical, Fall after he ſhall have been /o 2 
| N | dea 
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J-mand or take poſſeſſion of, or receive any profits er benefit of or from gr 
ſuch eſtate intereſt gift or appointment, ſo groen or made to him, in or by «wy 
10% coil or codicil; or demand receive or accept any ſuch legacy or bequeſt, ©: 
"uns ſaligfaction or compenſation for the ſame, in any manner or under av 

ur or pretence whatſoever. 1.7. 

Provided, that nothing herein fall extend to the caſe of any heir at lac, 
er of any deviſee in a prior will or codicil of the ſame lefiator executed ond 7 
ed according 10 the jaid recited del, or any perſon claimins under them tt. 
ſpeftively, who has been in quiet poſſeſſion for the ſpace of two years next pre. 
coding the ſixth day of May 1751, as to fuch lands tenements and heredita- 
ments, cherte he has been in quiet Peſſeſſien as aforeſaid, nor 16 any will cr 
codicil, the validity or due execution whereof hath been conteſted in any ſui! is 
low or equity commenced by the heir of fuch deviſor, or the deviſee in any ful 


- / 
vor will or codicil, for recovering the lands tenements er heredilaments mien 
timed to be deviſed in any will or codicil fo contefted or ny part thereof, © 
fir cicining any ether judgment &r deere relative thereto, on or before the 
ſixth day of May 1751, and which Las been already determined in favour 
ſuch bein at law or deviſee in ſuch prior will or codicil, er any perſon claiming 
under them reſpefively, or wich is ſtill depending, and has been prejecuted 
with due diligence, but the validity of every ſuch will en coatcil, and ihe 
cvmpetency of the witneſſes thereto, ſhall be adjudged and determined in the 
ſame. manner, to all intents and purpojes, as if this a bad never been 
made. 1. 8. | 
Provided nevertheleſs, that mo peſſeſſion cf any heir at law or deviſce in 
ſuch prier will or codicil as aforeſaid, or of any perſon claiming under them ie 
ſpeclively, which is conſiſtent with, or may be warranted by or under any d 
or cedicil atteſted according to the true intent and meaning of this att, i 
where the eſtate deſcended or might have deſcended to ſuch Heir at law, till a 
future or executory deviſe, by virtue of any will er codicil attefled according to 
this aft, ſhould or might take effect, ſhall be deemed to be @ poſſeſſion within the 
intent and meaning of the clauſe herein laſt before contained, ſ. g. 

Afterwards, this matter came in conſideration again, in the caſe of 
IlyndEam and Chetwynd, M. 31 C. 2. Which was on an iſſue out of chan 
cery, deviſavit vel non, to try the validity of the will of one Mr Chetwynd 
deceaſed, The jury found a ſpecial verdict, with regard to the atteſta— 
tion of this will; wherein it was ſtated, that the teſtator died Mar. 17. 
1750, leaving the will in queſtion, which was regularly atteſted by three 
ſubſcribing witneſſes, Higden, Squire, and Baxter; that the teſtator wa: 
indebted about 180001 upon mortgage of his real eſtate, and left a per- 
onal eſtate to the amount of 1 3972 I, which was greatly ſuperior to all his 
ſpecialty and ſimple contract debts; that he charged his real eſtate with 
the payment of his debts and legacies; that at the time of atteſting this 
will, he was indebted to Higden the witneſs (who was an apothecary | 
about 111, and at the time of his death about 181, which had been paid 
off by the executor before the trial of the iſſuc; that he was indebted 
to Squire and Baxter, the ocher witneſſes, who were two attorneys in part- 
nerſhip, about 2801, at the time of atteſtation, which alſo (except a {mail 
miſtake in miſcaſting) was out- ſet or diſcharged before the day of trial . 


X 2 15 If 


= 23 


— 5 
„ „ on 
3 2 


*« —— E 
p * 8 1 
— 3 um. — 3 
a 


532 


ing their credibility; elſe it would open greater opportunities of fraud and 


- cited allo divers caſes; and it was obſerved, that moſt of the caſes hs 


Mills. Form and manner. 


If theſe were three credible witneſſes within the ſtatute of frauds, the zu 
found the deviſe to be ſufficient ; otherwiſe e Ju 


SS SALTY 1 


to payment of their Geb tho' no will had ever den made; 
nal alſers were the proper fund for them to reſort to, and that LA 
do pay their demands; ſo that they are not intereſted in the c 1 
real eſtate. .As to the ſecond point : They were Abend wWicneſſes ar 
5 time of ex AI their debts being then diſcha ged. The wor 
Th the ſtatute is an ambiguous EC: cpreſſon, and capuble of many 
ene; but there leems to be a parliamentary expolition thereof in the 
ſtatute of 4 & 5 Ann. c. 16. f. 14. whereby three witneſies are required 
to authenticate a nuncupative will, and it is declared, that fuch as ae 
good witneſſes in trials at common law; ſhall be deemed good witneſſe 10 
citabliſh a nuncupative will, Now allowing the ſame expoſition to take 
place in the ſtatute of frauds; then, as theſe witneſſes would be une; xc; 
tionable on a trial at law in reſpect of intereſt, ſo they are competent 250 
therefore credible) witneſſes to the preſent deviſe. And in this, and the 
former argument, there were cited divers caſes to this purpoſe. 
On the other ide, Mr Norton argued for the defendant that at the ti 
of the atteſtation the witneſſes were intereſted, and therefore Incompetent, 
and that this, and not the time of examination, is the proper tine of in{p ſpect. 
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perjury, than before the act; it would be ſetting up witrefles to hire; 
and would put the validity of the will in the power of the witneſſes, by 
releaſing or not releaſing their intereſt. If a witneſs is uncxceptionable at 
the time of atteſtation, and afterwards becomes infamous or inſane; the 
will is nevertheleſs a good will: which proves that his condtion at the 
time of atteſtation 15 "alone to be regarded. And to this purpoſe were 


on the other fide were prior to the ſtatute of frauds. He inſiſted, chat 
the word credible means ſomething more than competent : the law requires 
COMPETENCY before; and ir is not to be imagined, that the learned cem 
piler of this ſtatute (lord Hale) would put in a word, which at beſt was 
ſuperfluous: That in the ſtatute of the . againſt deerſtealing, and 
in all the game laws, the expreſſion of credible witneſſes is uſed, “. nich 
hath always been underſtood to mean more than competent, and to give 
the juſtices a difcretwn whether they will convict upon ſuch teſt; monꝝ ot 
not, tho' the witneſs was in law ſtrictly admiſſible. And he init ted © on 
wo Cates, as directly in point; viz. Hilliard and Jennings, 1 L. Kam. 50 

And Auſty and Dowfmg, 19 G. 2. 

On the argument, lord Mansfield expreſſed his doubts of that gene 
rally recerved opinion, that lord Hale drew the ſtatute of frauds, 29 5 
he having died in 1676, in the 28 C. 2. and obſerved alſo, that the he 


tute of the 4 & 5 Anu. was enacted to check the extravagant 90 of 
ome 
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me civilians, by which they excluded from being witneſſes the children 
and family of the teſtator, as well as of the legatee; ariſing from a fic- 
tion in the Roman law, by which teſtaments are tranſacted in the form 
of a {ale between the devitor and the deviſee, to which none of cither 
family were allowed to be witneſles. 1 5 
Afterwards in the ſame term, lord Mansfield delivered the opinion of 
tue court. In this caſe the real eſtate is only charged with payment of 
4h:s, as an auxiliary fund to the perſonalty; which ſtands in need of no 
aſſiſtance, being it felf much greater than the debts: and at the time of 
rial, the three witneſſes were not creditors to either the real or perſonal 
cſtate, but were ſo at the time of atteſtation. And herein the queſtion 
e, whether this be a valid atteſtation, according to the ſtatute of frauds. 
This is a doubt which ſprang out of the general queſtion in Auſty and 
Ding, whether a benefit to a witneſs ariſing from a will ſhall annul his 
telimony, tho? at or after the teſtator's death he becomes totally diſin- 
tereſted. The ſolution of this queſtion depends upon general principles 
rot upon the words of the ſtature. The ſtatute declares no incapacity, 
lays down no legal conditions for dmitting witneſſes. The word cre- 
diele is no term of art: it has only one ſignification, and that univerſally 
received: it is never uſed as ſynonymous to legal competency : it pre- 
{uppoles evidence to have been already given. The conſideration of com- 
petent, is previous to that of credible; and in the ſtatutes which have 
been mentioned at the bar, the expreſtion ſo frequently uſed of credible 
witneſſes, is never conſtrued to mean competent, To make the validity 
of a will depend upon the credibility of the witneſſes, would be abſurd ; 
ſince the teſtator could never foreſce what credit might hereafter be 
given to them. It is true, that in Butler and Bakers caſe, 3 Co. 36. the 
third caution there given is, to-call credible witneſſes: But that is only 
a looſe and caſual expreſſion; tho? perhaps the penner of this ſtatute 
might take his hint from thence. 1 cannot conceive (for the reaſons I 
formerly mentioned) chat this {tatute was drawn by lord Hale, any fur- 
ther than perhaps by leaving ſome looſe notes, which were afterwards un- 
(Kltully digeſted. I theretore_think, that the cpithet credible, in this 
ſtatute is uſed as a word of courſe, but is unfortunately miſapplied: if 
it ſigniſies competent, that is implied in the word witneſs alone; if it ſig- 
Bifies any thing more than competent, it is (as was before obſerved) ab- 
ford. Perpetual doubts have ariſen upon every clauſe of this ſtatute, not 
only among the unearned, for whom it ought to have been calculated; 
but even amongſt the learned alſo. In a ftatute fo inaccurate, I therefore 
tunk the word credible might accidentally flip in, and ought not to be 
attended to as if it carried any ſpecial legal meaning. I ſhall therefore 
conſider the ſtatute, as only requiring the atteſtation of three ſubſcribing 
winelles, that is, legal competent Witneſſes; and cannot but obſerve, 
cat the neceſſity of having ſubſcribing witnefles to any inſtrument never 
exiſted before in this country. The ſtatute determines no point of time 
r the competence of witnelles; and as I think that competence is not 


confined to the time of atteſtation, ſo I think that the incompetence of 
witneſſes 
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»itnelles at the time of examination could never be intended for a gutt. 
by the legiſlature, ſince however competent at the time of atteſtin;x Ra 
ay become infane or infamous before the time of examination. 
The competence of witneſſes to wills, muſt therefore depend upon the 
Hera rules of competence for all other witneſſes. I will therefore Do 
der, firit, Flow this matter of competent atteſtation would have 6,4 
upon general principles, ſuppoſing no judicial determination had been 
taven: Secondiv, How the authority of judicial determinations flagd- 
jor 11 there are any in point, they are certainly proper to be adhered tg 
And, tivrdly, How theſe two rules may be applied to the preſent caſe, 


Firſt, As to general principles: The power of deviſing ought to ho 
ns : | L F L ? . N oy 1 (| 
woued. It naturally follows the right of propriety. It ſubſiſted in thi; 


ingdom before the conqueſt, and till about the reign of king Her:y the 

K cond, When It ccaſed by conſequence of feudal tenure, not from es; 

-xprets. prohibition. The doctrine of uſes revived this power; and the 

Tarute of ules again accidentally checked it. This occaſioned the Nate 
LS [ 
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00n after made; which received a great enlargement by 


f . f : th n MN, ky 
e alteration Of tenures in the reign of King Charles the fecond. . And 


#1115 deltamentary power over property is more reaſonable in this kinznn 
than cver it was among the Greeks and Romans 4 ince by reaſon of Df 
mogeniture, and other excluſive rules of deſcent, the ſucceſſion ab inte! 
tato amongſt us is not ſo equal and univerſal as among thote people, Ihe 
|tature of the 29 C. 2. was not meant to check this power, but cle to 
Zuard againſt fraud. In theory it ſeemed a ſtrong guard: In practice f 
may be ſome guard: But I believe more fair wills have been deffroyed for 
want cf obſerving its reſtrictions, than fraudulent wills obſtructed by it; 
caution. In all my experience at the court of delegates (and I have 
heard the fame from many learned civilians), I never knew a frauduler: 
Wi winch was not legally atteſted. Courts of juſtice ought therefore to 
ian rather againſt, than in ſupport of, any too rigid formalities. And 
upon this principle, before the ſtatute, in the year 1658, it was hele, 
2 Sid. 139. that the pariſhioners might be witneſſes to a deviſe, th“ . 
was for the benefit of their own poor. Intereſt in a witneſs is-cert2n!y 
an objection to his competency : This ariſes from a preſumption of bal: 
It is no poſitive diſability ; as if a particular age was required and wanting 
in a witneſs: It is only preſumptive ; and preſumptions only ſtand untl 


the contrary is made apparent: If the biaſs be taken off, the objection 


ceales. There is no preſumption of biaſs in a witneſs, who at the time 
of ligning probably knew not the contents of the teſtator's will, and ater 
his death is diſcharged from, or has renounced all intereſt ariſing from 
thence, Nothing can be more reafonable, than to allow this objection 0! 
intereſt to be purgetl by matter ſubſequent to the atteſtation, and pres 
to the trial, if it were only for the benefit of third perſons. Shall token, 
of Kindneſs to friends, ſervants, or the like, who may be ui awarils 
called in as witnefles, vitiate a ſolemn and well-weighed diſpoſition di 4 
man's eſtate ; when by payment or releaſe this intereſt may be at once 
removed? This ſeers the more unreaſonable, ſince there are methods h 
which legatees may by circuity be witneſſes to a deviſe in * 55 

| | | avoury 


Wills. Form and manner. 


your, without either payment or releaſe : If land be once charged with 
legacies by a well atteſted will; legacies may be given by an unatteſted 


eil to the witneſſes of that very will. | | 
As to the judicial authorities: In all cafes of teſtimony it hath often 
been determined, that a releaſe takes off all objection in point of intereſt. 
And therefore I give credit to the dictum of judge Powis, in Viner, Tit. 
Roidence. F. ſect. 33. not on the authority of the reporter, but becauſe 
is conſonant to the known practice of Weſtminſter-hall in other caſes. 
The caſe of Hillyard and Jennings (of which, Carthew's is the beſt report, 
de having been council in the caule) in ſubſtance is much the ſame as 
lat of Anſtey and Dow/ing. In this laſt caſe, the wife of one of the 
witneſſes had an annuity charged on the lands deviſed; no releaſe was had; 
no payment, no tender, could be made; and as huſband and wite are 
conf:dered as one perſon, this was a material objection to his teſtimony ; 
and it was upon the particular circumſtances of that caſe, and not upon 
any general doctrine, that the judgment in that caſe was founded, as 
Mr juſtice Deniſon ſoon after aſſured me. It is true, the lord chief 
jultice Lee, in delivering his opinion, went into the general point, and 
arzued as if the credit of a witneſs could not be purged or varied by 
any act ſubſequent to the atteſtation z which he grounded on a maxim ot 
the Roman law, conditionem teſtium inſpicere debeinus eo tempore cum fig- 
narant: But this was not ſufficiently conſidered ; as will appear from a 
ort view of the Roman teſtaments, which originally could oniy be made 
a5 a legiſlative act in precinetu, or in comitiis calutis; but after the law 
of the twelve tables, which gave the power of private teſtaments, reſta- 
mentary matters were uſually tranſacted per os et librai, under the fiction 
and in the form of a ſale or contract before the teſtator and the legatees. 
Thefe ſymbols were uſed before the introduction of written inſtruments , 
and to this ſymbolical ſale five, and atterwards to the written inſtrument 
leven witneſſes were required, who mult be citizens, freemen, adults, and 
attended with other qualifications. This poſitive capacity was the con- 
dition of the witneſſes referred to in the Roman law; which was requiſite 
to be in them at the time of their atteſtation or ſigning, and not atter- 
Wards; in like manner as where a ſurrender muſt be made into the hands 
ot two copyhold tenants, it will not be good if made into the hands of 
a ſtranger, tho? he ſhould afterwards become a copy holder. The intereſt 
of the witnelſes was not in the contemplation of the law; for heirs were 
admitted as tubſcribing witneſles after the ſymbolical ſale had ceaſed, a3 
were alſo chi que truſts and legatees. The conſequence of this doctrine 
of lord chief juſtice Lice was, that no creditors or legatees, if the eltate 
was Charged to pay them, could at any rate be good witneſſes. Ard 
yet when lord Ayleſbury died in February 1746, leaving a new made will, 
witnelled by three ſervants, to all of whom he had left legacies charged 
on lands, which they releaſed before examination, and it appearing that 
by a former will dated in 1744, and witnelied by other perlons, he had 
cit the fame legacies, the lord chancellor in 1748 held them to be good 
witneſſes to the ſecond will, for it was indifferent to them which will 
ſhould ſtand good, and beſides they had releaſcd. And in the caſe of 
| | Baugh 
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Baugh and Holloway, 1 P. Will. 557. Lord Raymond lays down the ſane 
general doctrine that I would now eſtabliſh ; and alſo another point, which 
agrees with my opinion, that an intereſted witneſs may prove a devi 
another, tho' not to himſelf. In all judicial determinations, deviſes hape 
been conſidered, not in the nature of wills by the Roman law, but ag 
diſpoſitions and conveyances of real eſtates; whence it is, that by fac 
diſpoſition of all one's eſtate, lands that are purchaſed tubſequent there 
will not paſs : Therefore the intereſt of witneſſes to deviſes ſhould be gs. 
verned hy the ſame rules, as in all other written diſpoſitions of real ef. 
As to the notion ſtarted in the argument of Auſiy and Dewfire, of tour 
deviſce witneſſes dividing an eſtate among themſelves, by reciprocally a 
teſting for each other; this might as well be effected by four diflind de. 
vites ſeparately atteſted by three of them in rotation: But in either caſe, 
the very contrivance would appear fo fraudulent, as alone to be ſuſg nent 
to ſer it aſide. 


With reſpect to the prelent caſe: My opinion is, that a charge of 


4 


debts upon the real eſtate ought not to incapacitate witneſſes, why arc 


creditors, from proving a teſtament. This clauſe oughit to be in den 
conicientious will; and the man who omits it has been very juſtly fad! 


bn in his grave. This would be my opinion, even if the witnets fourbt 


1 or wanted a benefit under ſuch a will; but in this caſe there is no ocop 
. ſion to reſort to the real eſtate, the perſonal is more than ſufficient to jay 
F he debt the witneſſes. and they h: been alteady nai Therotrs 
| the debts of the witneſſes, and they have been alteady paid. T herctutc 
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we are all of opinion, that the will is duly atteſted by three witnelle, 
8. Dr Swinburne ſays, By general cuitom obſerved within the pro: 
vince of York, the father by his laſt will or. teſtament may for a ume 
Appointing of commit the tuition of his child, and the cuſtody of his portion; Which 
guardians. teſtament and aflignation is to be confirmed by the ordinary, who allo! 
to provide for the execution of the ſame teſtament. Sin. 210. 

And if the father die, no tutor being by him aſſigned, and the mother 
do in her laſt will and teſtament appoint a tutor; the ſame will is uo be 
proved, and the aſſignation of the tutor confirmed. Swin. 2 10. 

And it no tutor be aſſigned by either of the parents, then may 3 
ſtranger, if he make the orphan his executor, and give him his g99%s, 
aſſign a tutor unto him [with reſpect to ſuch goods]; which tutor 15 Þy 
the ordinary to be confirmed. Swi. 210, | 

And if there be no tutor teſtamentary at all, then may the ordinary 
commit the tuition of the child to his next kinſman demanding the fant, 
according as in adminiſtrations where any dieth inteſtate. S772. 211. 

And by the ſaid cuſtom a tutor may be aſſigned to a boy at any Um 
until he hath accompliſhed the age of fourteen years, and to a girl v9 
ſhe hath accompliſhed the age of twelve years. But after thole your 
he or ſhe reſpectively may chuſe their own curators. But if they ©" 
elect any other curator after their ſeveral ages, then he that is aſſigned 
in the will is to be confirmed curator to either of the ſaid children, 4, 
beit he were above fourteen years, and ſhe above twelve, when the wil 
was made. Sin, 212. And this is according to the rules of the civil 
law; but by the common law, the age of chuſing guardians both # 1 
the malc an! female is the age of fourteen. 1 Iiſt. 78. An 
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And by the ſaid general cuſtom obſerved within the province of York, 
a tutor may be aſſigned either ſimply or conditionally, and until a certain 
time, or from a certain time. But no tutor may intermeddle as tutor, 
until he be confirmed by the ordinary, albeit he be aſſigned tutor {imply ; 
much leſs where he is aſſigned conditionally, or from a certain time, may 
he intermeddle as tutor, until the condition be extant, or the time limited 
be expired. But the ordinary may in the mean time commit the tuition , 
and he that is ſo appointed by the ordinary, may for that time admi- 
niſter. Swim. 215. 

But, more generally, by the ſtatute of the 12 C. 2. c. 24. (which 
controlleth the aforeſaid cuſtom in divers inſtances) ere any perſon ſhal! 
k:ve any child or children under the age of twenty one vears ond not married, 
ar the time of his death; it ſhall oe lawful for ihe father of ſuch child or 
children, whether born at the time of the deceaſe of ſuch father, cr at that 
time in ventre ſa mere, or whether ſuch fauler be within the age of twenty 
0112 years or of full age, by his deed executed in his life time, or by tis laft 
will and teſtament in writing, in the preſence cf two or more credible wit- 
reſſes, in ſuch manner, and from time to time, as he ſhall think fit, to diſpoſe 
of the cuſtody and tuition of ſuch child cr children during frech time as he or 
they ſhall reſpectively remain under the age of twenty one years, or any leſſer 
lime, to any perſon or perſons, in poſſeſſion or remainder, ether than peopiſh 
recuſants : and ſuch perſon to whom the crſtody of ſuch child ſhall be fo diſ- 
deſed or deviſed, may maintain an afiim of raviiment of ward or treſpaſs, 
conſt any perſon who ſhail whongfully take away or detoin any ſuch child, for 
the recovery of ſuch child, and recover damages jor the ſome in the ſaid atlion, 
jor the uſe and benefit of ſuch child. 1. 8. 

And ſuch perſon ta whom the cuſtody of ſuch child fpa!l be ſo diſpoſed cr 
deviſed, may take into bis cuſtody to the uſe of ſuch child, the profits of all 
lands tenements and hereditaments of ſuch child, and alſo the cuſtody tuiticn 
and management of the goods chaitels aud perſonal eftate of ſuch child, till 
bis or ber age of twenty one years, or any leſſer time, according to ſuch di 
poſition aforeſaid; and may bring ſuch actions in relatien thereto, as by law a 
guardian in common ſocage might do. 1. 9. 

Provided, that this ſhall not exlend to aller or prejudice {he cuſt eim of the 
ty of London, nor of any other city or town corporate, or of the town of 
uerwick upon Tweed, concerning orphans. 1. 10, 


Hall have any child or children under the age of twenty one years] By the 
common law, there were four forts of guardians: 1. Guardian 772 c. 
valry, I the tenant by knight's ſervice died, his heir male being under 
twelve years of age; in ſuch caſe, the lord ſhould have the land holden 
ei him, until the heir ſhould attain the age of twenty one, and lik ewiſc 
te marriage of the heir, if he was unmarried at the death of his an- 
ceſtor; if there Was an heir female, under the age of fourteen, and un- 
married, then the lord had the wardſhip of the land till her age of {ix- 
en, and was to tender to her covenable marriage without diſparagement. 
And this ſort of guardian{hip was a kind of dominion of lords cer their 
tenants, and was introduced among the Gothic nations, to breed them to 
Vo. II. 22 arms; 
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arms; but is now fallen with the tenures, for by this ſame ſtatute xj 
tenures by Knight's ſervice and in capite are taken away, and turned into 
free and common ſocage. 2. Guardian by nature , as the father is of his 
eldeſt ſon, till he comes to the age of twenty one years. But this is wit 
reſpect to the cuſtody of the body only. And this extendeth only to 
the heir apparent, and not to the younger children; the true reaſon of 
which is, becauſe they cannot inherit any thing from him. But it ex. 
tendeth to the daughter, whilſt ſhe is heir apparent; but not afxr the 
birth of a ſon, for then he is heir apparent, and not the daughter, ;. 
Guardian n ſocage: And this is, where the fenant in ſocage dies, his 
ine whether male or female (or if no iſſue, his brother or couſin) bein 
under the age of fourteen ; in which caſe, the next of blood, to whom 
the inheritance cannot deſcend, ſhall have the wardſhip of the land and 
body, till the age of fourteen years. 4. Guardian by nurture : And this 
may be, tho* no land deſcends; whereas guardian in focage muſt be, 
where land in ſocage deſcends. And ſuch guardian hath nothing but the 
governance of the child, until the age of diſcretion, to wit, fourteen years, 
whether the infant be male or female. And none can be guardian by 
nurture, but the father or mother. 1 Int. 74. 87, 88. Viner. Guardian, 
N. 2. | 

Guardians appointed by the ſpiritual court are only for: the perſonal 
eſtate; guardians for the real eſtate were heretofore under the direction 
of the court of wards and liveries, which court being taken away by this 
ſtatute, power is given by the ſame ſtatute to the father by his deed or 
will to appoint guardians z which if he ſhall not do, or if the guardians 
appointed by him ſhall die or refuſe to act, then the power devolveth 
upon the high court of chancery, the lord chancellor (under the king) 


being the ſupreme guardian of all infants and others not capable to as: 
for themſelves. 


it ball be lawful for the father] By the common law, before this act, 
it was not lawful for the father to appoint a guardian either in chivalry 0s 
{ocage ; but the law appointed one for him: and in ſuch cate, the guar- 
dian appointed by the law could not refuſe ; but the guardian appointec 
by the father, under the ſtatute, may refuſe, if he pleaſeth. Yaugh. 152 


For the father] Therefore the act only authorizeth the father, and not 
the mother; altho* ſhe hath the ſame concern for her heir as the father 
And as the father only can appoint a guardian, ſo therefore the gonna 
appointed by him cannot appoint another guardian; for it is a peri0ns 
truſt, and not aſſignable, any more than guardianſhip in ſocage. Tag 
179 


* 


But here being no negative words, this altereth not the cuſtom we” 
the province of York (as hath been expreſſed) for the mother by her un 
to appoint a guardian; that is, with reſpect to the perſonal eſtate; - 
unto that only the cuſtom muſt be underſtood to extend; for when ti 


cuſtom firſt took place, the law it ſelf appointed guardians for the re 
eſtate, in chivalry or in ſocage. = 
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in ventre ſa mere] In like manner, by the cuſtom within the province 
of York, a tutor may be aſſigned to a child that is not born, as allo to 
an idiot or a lunatick. Swin. 212. | | 

But this ſtatute gives no power to the father to appoint a guardian to 
his child being an idiot or a lunatick, after he ſhall be of the age of 


twenty one years. 

IVhether ſuch father be within the age of twenty one years, or of full age] 
Thzrefore the father, under the age of twenty one, may grant the cuſtody 
of his heir; but he cannot demiſe or deviſe his land in truſt for him di- 


rectly : but he may do it obliquely ; for by appointing the cuſtody, the 
land follows as an incident given by the law to attend it. Yaugh. 158. 


By his deed executed in his life time, or by his loft will] In the cafe of 
the earl of Shafteſbury and Hannam, where the father had given the 
ouardianſhip of the infant to one by deed, and to the mother by will, it 
was decreed, that the will was a revocation of the deed. Cha. Ca. Finch. 
323. 

By his laſt ill] And ſuch will need not to be proved in the ſpiritual 
court. 1 Ventr. 207. That is to ſay, if the will is merely upon this 
ſcatute, for the appointing a guardian and nothing elle ; for in ſuch caſe, 
the appointment being ſolely by act of parliament, the temporal courts 
ſhall be judges thereof. But in the ſame will, if there is any diſpoſition 
of the perſonalty (as is moſt commonly the caſe); it ſeemeth that the 
will ſhall be proved in the ſpiritual court for the whole : which probate 
Mall be effectual fo far as the perſonalty is concerned, altho' it ſhall be of 
no avail with reſpe& to ſuch particular appointment of a guardian by 
tie ſtatute. Alſo this conſideration ſhall not be extended to take away 
any power from the ſpiritual court which it had before; as particularly, 


within the province of York (as before mentioned), or within any of the 


places ſpecially excepted by the ſtatute. 


In ſuch manner, and from time to time, as he ſhall think fit] It ſeemeth 
not to be material by what words the tutor is appointed, fo that the teſ- 


tator's meaning do appear. Wherefore if the teſtator ſay, I commit my 


children to the power of ſuch a one; or, I leave them in his hands; it 
in effect as if the teſtator had ſaid, I make him tutor to my children. 
2 it is, if he ſay, I leave them to his government, regimen, admini- 
tration, or the like. For in all things the will and meaning of the teſ- 
tor is to be obſerved, and preferred before the propriety of the words, 
whereof perhaps he is ignorant; which meaning is to be collected by 
that which went before or followeth in the will, and by other circum- 
ſtances, which the Judge ought to inquire. Stein. 210. 


* | . | 
= VO the age of twenty one years, er any leſſer time] By the common Jaw, 
© guarcianſhip in ſocage (as was obſerved before), was only to the age 
0! tourteen, Vaugh. 179. 
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Or any leſſer time] If a man deviſeth the cuſtody of his heir 155 
and no time is mentioned; yet it is a good deviſe of the cuſtody | 
the act, if the heir be under fourteen at the death of the father: ke 
by the deviſe, the guardianſhip is changed only as to the perſon, wy 1 
the ſame as to the time. But if the heir be above fourtcen, a th he 4 

viſe is void for the uncertainty; for the act did not intend eve ry fe 
mould be in cullogy till ory one, but only ſo long as the f 17 


appoint, not exceeding that tin Vaugh. 184. 


. 
# 4 


To ony perſon or perſons in p gp ion or remainder, other than popiſt 


Jo If 


jants} Yer there are other EXCEPLIONS : As, by the 9 & 10 32. 
Perſons deny ing the trinity; or aſſerting that there are more gods than one, 


or denying the chriitian religion to be true, or the holy ſcriptures to be of 
divine authority, ſhall for the ſecond oftence be diſabled to be OUar- 
cans. 
And by the ſtatutes relating to the qualification for offices, perſons exe- 
cuting their relpective offices without taking the oaths and performing the 
other 1 requiſitics for their qualification, ſhall be diſabled to be guar dians. 
Alſo, in general, he that cannot be an executor, cannot be a guardian. 
Sæoin. 2 11. 


May maintain an alien of raviſhment of ward] The eccleſiaſtical court 
cannot intermeddle with the body, altho* the parents make no diſpoſition 
thereof. 3 Kev. 834. 

0 by the expreſs words of this act, the guardian by will takes place 

f all other guardians; and the guardian under this ſtatute may have ra. 


viſhment of ward, as the guardian by knight's ſervice or in ſocage at com. 
mon law might have had. 3 Keb. 528. 2 P. Will. 115. 


F Loy take into his cuſtody, to the uſe of ſuch child] This guardian being 
made after the model of a focage guardian, and coming in the place ot 
the father, hath not a bare authority, but an intereſt ; but it is only an 
intereſt joined with his truſt (as being neceſſary in order to the perform- 
ance of the truſt), but not an intcreff for himſelf. Jaug b. 181, 183. 27 
Will. 122. 


The profits of all lands] A guardian by nurture, being fo appointed by 
the teſtator's will, can only leaſe at will, and not for any number of 
years; for the guardian himſelf (except he be guardian in ſocage) 1 

only tenant at will. Cro. Eliz. 678, 734. 8 Mod. 312. 


Of all lands, tenements, and bereditaments of ſuch child] It ſcemeth tha! 
this guardian ſhall have the cuſtody, not only of lands deſcended, 0 
left. by the father, but of all lands and goods any way acquired or 775 
chaſed by the infant (which the guardian in ſocage had not); which 
proves that he derives not his intereſt from the father, but from the 
law; for the father could never give him power or incereſt of or m 
that which was never his. 2 P. Will, 185 55 


And alſo the cuſtody, tuilion, and management of the goods] Swinburn 


ſays, the office of a tutor 1s, to provide that his Wat be honeſtly 27d 
yirtuoully 


Or 
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virtuouſly brought up; and to provide for him meat, drink, cloaths, 
lodging, and other neceſſaries, according to the child's eſtate, condition, 
and ability. Stein. 217. | 

And the ſame alſo doth further conſiſt, in the good and faithful ad- 
miniſtring or diſpoling of the goods and chattels of the ſaid pupil 
that is to ſay, the tutor may not commit any thing that may be hurt- 
ful, nor omit any thing that may be profitable to his pupil, and in the 
end mult reſtore unto his pupil all his goods and chattels, by him the 
{aid tutor before received. And for that purpole every tutor ought, even 
at the very entry into his office, to make a true inventory of all the goods 
and chattels of his pupil, and to make a juſt and true account of his deal- 
ings in behalf of his pupil. And it is generally obſerved within the ſaid 
rovince of York, that every tutor, as well teſtamentary as other ap- 
pointed by the ordinary, doth enter into bond with ſureties to the efiect 
aforeſaid, according to the diſcretion of the ordinary. Swin. 217. 

The tutor may fell ſuch goods belonging to the pupil, as cannot be 
kept until he come to lawful age. But other goods which may conve- 
niently be kept, and eſpecially goods immoveable, the tutor may not 
ell; unleſs otherwiſe ordered by will. Swin. 217. 

More particularly; The guardian ought to apply the eſtate in his hands, 
to pay the debts of the infant. 1 Cha. Ca. 157. | 
He may pay off the intereſt of any real incumbrance, and the principal 
of a mortgage; becauſe it is an immediate charge on the land: but no 
other real incumbrance. Prec. Cha. 137. 
In the caſe of Maters and Etral, H. 1707. where the mother, as guar- 
dian, received the rents of the eſtate, and paid off ſpecialties, but took 
alignment, and after the death of the infant brought a bill againſt the 
heir for a diſcovery of aſſets by deſcent (ſhe claiming the rents received 
as adminiſtratrix); it was held by the court, that the guardian is not com- 
pellable to apply the profits of the eſtate of the infant, to pay off the 
bond debts of the anceſtor. 2 Vern. 606. 
In the caſe of the earl of Winchelſea and Norcliſf, 7. 1686. A guardian, 
having a conſiderable ſum of money in his hands, laid it out in a purchaſe 
of lands, for the benefit of the infant, if when he came of age he ſhould 
agree to it; the infant dying in his minority, it was decreed, that the 
guardian ſhould account for the money to the adminiſtrator of the infant; 
tor that he could not, without the direction of the court, convert the 
perlonal into real eſtate. 1 Vern. 403, 433. | 
N. 33 C. 2. Oſborn and Chapman. A guardian, at the requeſt of one 
Who was going to marry the ward, gave in an account of the eſtate to the 
intended huſband, and ſecured to him the balance by three ſeveral bonds; 
and the intended huſband gave a bond to the guardian, to releaſe all ac- 
counts to him after the marriage : The marriage was had : The guardian 
pail the balance: But the huſband gave no releaſe, but ſued for an 
account, and relief againſt the bond. And the guardian was ordered to 
anſwer the bill: For the account was made when the intended huſband 
had no title; no releaſe was given; and the purfuit is freſh, 2 Cha, 
Ca. 157, | 
| x For, 
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Appointing of 9. By the 9 & 10 W. c. 32. Perſons denying the trinity, or aſſerting 


executors, 


54.2 


their trades in foreign parts, ſhall be incapable of the office of executor. 
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For, by Cowper lord Chancellor; Wherever a father, mothe;, „ 
guardian inſiſts upon private gain, or ſecurity for it, and obtains it of 
the intended huſband, it ſhall be ſet aſide. 1 Salk. 158. 2 Very, 652, 

For marriage brocage agreements have been often condemned in equity 
And a bond to give money if ſuch a marriage could be obtained : 
ill, And ſo is a bond to forgive a ſum of money. For ſuch bong: 
altho? good at law, yet being introductive of infinite miſchief, have upor 
great conſideration been condemned in equity. 3 P. Will. zog. 

But a guardian, upon account, ſhall have allowance of all reaſons) 
coſts and expences in all things. Lilt. ſect. 123. 

And if he receive the rents and profits, and be robbed without his de 
fault or negligence, he ſhall be diſcharged thereof. 1 I». 89. 

By the ſtatute of the 4 Anu. c. 16. actions of account may be broug}; 
againſt the executors or adminiſtrators of guardians. 

And by the 6 An. c. 18. .. 5. Any perſon, who as guardian or truſtee 
for any infant ſhall hold over after the determination of the particular 
eſtate, without conſent of the perſon next intitled, ſhall be adjudged ; 
treſpaſſer, and ſhall pay damages to the value of the profits received. 


And may bring ſuch actions in relation thereto, as by law a guardian in com 
mon ſoccage might do} And he may alſo ſubmit matters to arbitration , 
tor tho' the infant cannot fubmit to an award, yet the guardian may do ir 
tor him, and bind himſelf that the infant ſhall perform ir. Comms. 318. 

An infant may fue either by his guardian or next friend; but mus. 
defend by his guardian. Cro. Fa. 641. 

And if an infant refuſeth to name a guardian to appear by; the plan. 
tiff, by order of court, may do it for him. Str. 1076. 

And when an infant brings an action by his guardian, the warrant for 
him to appear by guardian ought to be entred upon record, becauſe it 
is the act of the court; for the court takes care of infants, that none 
ſhall ſue for them, but thoſe that are reſponſible ; for if the infant be 
prejudiced, he may have his action againſt him. L. Raym. 232. 

But the ſuit is not in the name of the guardian, but of the infant : 
for at this day, a guardian doth not act in any cauſe for a minor in his 
own name, as guardian; but the minor acts in his own name by {is 
guardian. 1 Ought. 337. 359. 


that there are more gods than one, or denying the chriſtian religion to 

he true, or the holy ſcriptures to be of divine authority, ſhall for the fe- 

cond oftence be diſabled to be executors, | 
By the 5 C. c. 27. Artificers going out of the kingdom, and exerciſing 


And by the acts for the qualification for offices, perſons not having 
taken the oaths and performed the other requiſites br uvalifving, Wg 
ſhall execute their reſpectiwe offices after the time limited for their qualiſi- 
cation ſhall be expired, ſhall be diſabled to be executors. | 
An infant may be made executor, how young ſoever he be. Su. 


331. 
And 


Form and manner. 


Mills. 


And if the infant executor be ſo young, that he hath no diſcretion (for 
it is not only lawful to make ſuch an one executor, but alſo the child in 
the mother's womb and unborn at the death of the teſtator); in that caſe 
the ordinary, or other to whom the approbation of the teſtament apper- 
taineth, after the birth of the child, doth commit the execution of the 
will to the tutor of the child for the child's behoot, until he be able to 
execute the ſame himſelf; which tutor hath authority to deal as executor 
until the child be able to undertake the executorſhip, that is to ſay, until 
he be of the age of ſeventeen years. During which minority, the admi- 


niſtrator to the child's uſe cannot ſell or alienate any of the goods of the 


deceaſed, unleſs it be upon neceſſity ; as for the payment of the deceaſed's 
debts, or that the goods would otherwiſe periſh ; nor let a leafe for a longer 
term than whilſt the executor ſhall be in minority, becauſe having that. 
office for the good and benefit of the child only, he may not do any thing 
to his prejudice. Swin. 359, 360. : 

And after his age of ſeventeen years, before he ſhall come to the age 
of twenty one, an act done by ſuch infant as executor, as (for inſtance) 
the releaſing of a debt due to the teſtator, or the felling or diſtributing 
ef the teſtator's goods, is faid to be ſufficient in law: Which is to be 
underſtood, upon true payment and ſatisfaction of the due to the decea- 
ſed, made to the executor in minority; for then he may acquit and diſ- 
charge the debtor for ſo much as he doth receive; for therein he doth 
perform the office and duty of an executor, which he is enabled to do; 
and fo doing, his act ſhall bind him. But if he ſhall releaſe without ſa- 
tisfaction, this act is not according to the office and duty of an executor; 
and therefore being without the compaſs of his office and duty, ſhall not 
bind or bar him from recovery thereof: for if it ſnould, then ſhould it be 
a devaſtavit, and charge the minor out of his own proper goods; which 
cannot be by law: for an infant may better his eſtate, but not make it 
worſe, by contracting with or acquitting of another perſon. Swin. 358, 
339. 2 Bac. Abr. 377. 

M. 1730. Jones and the earl of Strafford. In the caſe where an admi- 
niſtration is granted during the minority of an infant executrix being un- 
der the age of ſeventeen years, and ſhe marries a huſband of ag 
lord chancellor and Raymond chief juſtice ſtrongly inclined againſt the 
opinion reported by lord Coke in Prince's caſe, that ſuch adminiſtration- 
during the minority of the executrix is determined: the ſame being extra- 
Judicial in that caſe, and not taken notice of by other cotemporary re- 
porters; and the author of the book intitled The office of executors, men- 
tioning this opinion, a little marvels thereat, conſidering (as he obſerves) 
that theſe things are managed in the ſpiritual court, and by the canon law, 
which intermeddles not with the huſband in the wife's caſe; and that by 
that law, and not by the common law, comes in this limitation of ſeven- 
teen years; and he adds, that he hath ſeen that caſe otherwiſe reported in 


this point. 3 P. Will. 88. 


Swinburne ſays, If a wife during the coverture be named executrix, 


ſhe alone cannot ſue for any debt due to the teſtator, without her huſband. 


But (he ſays) ſhe alone may do any act extrajudicial, as the paying of 
ge | __ debts 
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pay legacies, and receive debts, and give acquittances Without her hy" 
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debts or legacies, or the receiving or releaſing of any debts due to . 
teſtator. Sun. 417. 

And the huſband and wife being but one perſon in law, ſhe cannot U. 
executrix without his aſſent; for if ſhe might, then he would be executor 
againft his will: therefore if ſhe is made executrix, ſhe cannot bring 4! 
action alone, but her huſband muſt join with her; and if he ſhould reuſe 
he cannot be compelled, nor can ſhe be compelled to plead without 10 
huſband, Sin. 417, 418, 

But (he ſays) altho' ſhe cannot ſue or be ſued without him, ve: fte 
may deliver any of the teſtator's goods to another to keep; and may 

. 
band; and if any devaſtavit is made by giving acquittances, it ſhall hing 
them both, becauſe ſhe could not adminiſter without his aſſent; and it 1-1} 
be accounted his folly to ſuffer ſuch a perſon to adminiſter. Si. 418. 

But it feemeth that this muſt be underſtood only according to th; 
ſpiritual law, which in this caſe maketh no difference betwixt marricd 
{ole : for otherwile it is by the common Jaw. 

For by the common law, the aſſent to a legacy by a feme covert cxe. 
cutrix is not good, unleſs her huſband aſſent to it alſo; otherwiſe it | 
void: but the aſſent to ſuch legacy by her huſband is good. Law 4 
Ex. 264. 2 Bac. Abr. 378. : 

And the releaſe of a feme covert executrix is not good; for ſhe can do 
nothing to the prejudice of her huſband : but without queſtion the releatc 
of the huſband is good. Cusſon 53. 1 Koll's Abr. 924. 

And this, not only during the marriage, but allo after the death c. 
the huſband. But it the wife die, the huſband cannot convert any of 
the goods and chattels belonging to the firſt teſtator to his own prope: 
uſe; tor of ſuch goods the wife her ſelf may make a teſtament (Swin- 
burne ſays) appointing an executor, without the licence of her huſband 
Sein. 417. 

And if the huſband commits waſte, and then ſhe dies; there is no te. 
medy at common law againit her huſband, but only in the ſpiritual court, 
where he will be compelled to make reſtitution. - 1 Rol!'s Ar. 919. 
Altho' an executor becomes a bankrupt, yet adminiſtration cannot be 
committed to another; but it an executor become non compor, the {pit 
tual court may commit adminiſtration. 2 Bac. Abr. 376. 

And in the court of chancery, foraſmuch as an executor is conſidered 
only as a truſtee ; if he be inſolvent, that court will oblige him, as they 
will any other truſtee, to give ſecurity before he enters upon the trult. 
2 Bac. Abr. 377. | 
And by a conſtitution of archbiſhop Stratford, the executor at tie 
time of proving the will, ſhall give ſecurity (if need be) to render a 
paſt account of his adminiſtration, when duly thereunto required by the 
ordinary. Lind. 177. | 

As to the form and manner of making an executor in the will, it 15 not 
always neceſfary to expreſs this word executor, neither hath every teftator 
ſkill fo to do; but it is ſufficient, if the teſtator's meaning do appear by 
other words of like ſenſe or import: as, if the teſtator ſay, I commit all 

my 


| 
DG 


1 
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my goods to the diſpoſition of AB; or, I leave all my goods, or the re- 
glue of all my goods to A B, or the like; for in theſe caſes, he to whom 
1] the reſidue is bequeathed, is thereby underſtood to be made executor. 
in. 247. a ö 

238 N of a will have no power to intermeddle, otherwiſe than 
by counſel and advice, or by complaining in the ſpiritual court, Weut. 


Us 


more uſe; altho* at preſent (he ſays) they be looked upon only as candle 
'olders; having no power to do any thing but hold the candle, while the 
executors tell the deceaſed's money. Ridley. Part 4. Ch. 2. 

11. If the teſtator ſhew the will unto the witneſſcs, laying, This is my 
1iſt will and teſtament, or, Herein is contained my latt will; this is ſat- 
fcient without making the witneſſes privy to the contents thereof, pro- 
vided the witneſſes be able to prove the identity of the Writing, that is 
to fay, that the writing now ſhewed 1s the very fame writing which the 
teltator in his life time affirmed before them to be his will, or to contain 
his laſt will and teſtament. Sin. 52. God. O. L. 66. 

Whether it is neceſſary, that the teſtator ſhould declare to the witneſſes, 
at the time of the atteſtation, that the writing which they atteſt is his 
will, hath been matter of ſome doubt. As in the caſe of Mallis and 
Vallis, T. 1762. Thomas Wallis, cſquire, made his will, and therein de- 
viled his real eſtate to his wife for life; the will was of his own hand wri— 
ting; and the form of atteſtation was in theſe words, /fened, ſealed, pub- 
ſed, and declared for the laſt will and teſtament of the ſaid Thomas Wallis, 
'n the preſence of us &c, Iſabella Matthews, Fames Wardell, William Powe!l, 
Zac heir at law brought an ejectment. The widow pleaded the deviſe to 
der for life. The cauſe came on to be heard at the ſummer aſſizes at 
Lincoln, 1762, by a ſpecial jury, before Mr juſtice Deniſon. To prove 
the execution of the will, the defendant produced William Powell, the 


10. 7 
Sir Thomas Ridley takes occaſion to wiſh, that they might be made of 
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teſtator's coachman, one of the three ſubſcribing witneſſes, who depoſed, . 


| . . 4 7 | ! 

that 1n the beginning of July 1760, James Wardell, then butler to the 
aid Thomas Wallis, came and told him the ſaid Poweil that he was to 
come to his maſter; that upon entring the room, he found his maſter 


1 


Hg wich a table before him, on which were ſome papers open; and that 
15 matter called him, and the ſaid Wardell, and one Iſabella Matthews 
den his houſekeeper, up to the table to him; where they all came. Then 
tne tad Thomas Wallis, further addreſſing himſelf to them all, defired 


tem to take notice; and then took a pen, and in all their preſence iizned 
and lealed each part of his will, and laid both the ſaid parts open and un- 
ode before them to ſublcribe their names as witneſtes thereto; which 
ien all did, by the direction of the ſaid Thomas Wallis, in his preſence, 
and in the preſence of each other; he ſhewing thera ſeverally where to 
lite their names. But that the ſaid Thomas Wallis, . otherwiſe than as 
above, did not declare or publiſh either part to be his will, or ſay what it 


Was. 


roof by one witneſs, of a compleat execution of the will. And they 


produced on the other hand, the other two ſubſcribing witneſſes ; who 
Vol. II. 4 A | in 


The counſel for the plaintiff contended, that this was not a ſufficient - 
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in divers particulars did not give a clear and diſtinct evidence; and could 
not recollect whether they had ſigned one or two papers; or whether the; 

or at any time before the ſaid Thomas Wallis's death, they underſtogd 
what they had fo witneſſed to be the ſaid Thomas Wallis's will, u. 
Wardell ſeemed to admit he conjectured it ſo to be. But both Ward 
and Matthews ſwore, that they did not ſee the ſaid Thomas Walli; po 
or ſeal either part of his ſaid will; that Powell, the other ſubjcribiy, 
witneſs, was not at that time in the room, when (at the ſaid Thomas WW. 


: | 
hs's deſire) they wrote their names to the two papers as they now apyxar; 
: 9 


* 
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Nt that the ſaid Thomas Wallis did not declare or publiſh it as his will, ng 
4 did they Know it to be a will. The defendant's counſel then called hi. 
| | chard Price, the ſaid Thomas Wallis's groom, who ſwore, that one mor: 

f ing in the beginning of July 1760, James Wardell told him that l“ 

maſter had much wanted him; and that upon his the ſaid Price's offerirs 

. to go to his maſter to receive his orders, the ſaid Wardell told Price thi: 
„ the buſineſs was done, and that Powell had ſupplied his place; and that 
th he the ſaid William Powell, James Wardell, and Iſabella Matthews had 
| | that morning been witneſſing their maſter's will. And Sarah Dixon being 
* called ſwore, that in the beginning of July 1760, Iſabella Matthes 
4. came one morning after breakfaſt into the kitchen, and told her that fue 
| F the {aid Matthews, James Wardell, and William Powell, had that morn- 
1 


ing witneſſed their maſter's the ſaid Thomas Wallis's will, tho” he had 
not told them it was fo. Upon this ſtate of the evidence on both ſides, 
it was inſiſted for the plaintiff, that as the law ſtood before the ſtatute 
of frauds, publication of a will was an eſſential part thereof; and if ,, 
there is nothing in that ſtatute to take it away: And further it was it- 
ſiſted, that by the ſaid ſtatute there are four requiſites to conſtitute a g004 


and valid deviſe of lands; 1. That it ſhall be in writing. 2. That k 
{hall be ſigned by the party deviſing, or by ſome other perſon in his pte. 
ſence and by his expreſs directions. 3. That it ſhall be atteſted and ſub- 
ſeribed in the preſence of the deviſor by three or four credible witnelles, 
4. That the words atteſted and ſubſcribed muſt import, that it ſhall be 
publiſhed as a deviſe or will by the teſtator in the preſence of the (a. 
witneſſes. On the contrary, for the defendant it was inſiſted, that neither 
before nor ſince the ſtatute publication was neceſſary; and that by tic 
ſtatute, only the three firſt requiſites are neceſſary, which in the prekg 
caſe were all complied with, the deviſe being in writing, and ſigned“ 
| the teſtator in the preſence of three credible witneſſes, who had 1uo- 
| fcribed their names as witneſſes to the ſame in the preſence af the teſtator 
and of each other; and further, ſuppoſing any ſuch publication was 8 
ceſſary, that the teſtator had uſed words and done acts which amountee 
to a publication within the meaning of the ſtature, which had not dicse 
or preſcribed any particular form or manner in which ſuch publication 
Fs mould be made; that the teſtator uſing theſe ſignificant words to all the 
bs | „itneſſes when he called them up to the table “ zake notice”, and x 
5 ſigning both parts of his will, and then delivering both the parts therec 
to the witneſſes to atteſt, directing them where to ſign their names. d. 
to witneſs each Part under the common and uſual form of zac 
2 
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which the witneſſes did, was a ſufficient execution and publication of his 
will; that the words ** ned, ſealed, publiſhed, and declared,” being all 
written in the teſtator's own handwriting, and the witneſs Powell {wear- 
ing that both the parts of the will lay open to the inſpection of all the 
wirneſſes when they ſubſcribed their names, and it appearing by the evi- 
Jence of Price and Dixon that both the other witnefles had declared that 
they had been atteſting the ſaid Thomas Wallis's will, this was much 
ſtronger than the caſe of Peate and Ougly, reported in Compns 197. And 
Mr juſtice Deniſon was of opinion, it the witneſſes for the defendant 
were credited by the jury, that this was a due execution within the ſtatute, 
and a ſufficient publication; and for this cited the caſe of Trimmer and 
Jackſon lately determined in the court of King's bench. And the jury 
found accordingly a verdict for Mrs Wallis the defendant. Nevertheleſs, 
the plaintiff's counſel inſiſted, that the point, whether a good publication 
or not, ſhould be reſerved for a cafe to be argued above.—But the mattet 
was compromiſed, on the defendant's remitting the coſts. 

Note, the caſe of Peate and Ongley was, where the teſtator produced to 
the witneſſes a paper folded up; and defired them to let their hands to it 
as witneſſes, which they all did in his preſence, but they did not fee any 
of the writing, nor did he tell them it was his will, or ſay what it was; 
but it was all written by the teſtator's own hand. It was objected, that 
this was not a good execution of the will within the ſtatute; for it is not 
ſufficient that the witneſſes write their names in the preſence of the teſ- 
tator, without any thing more; but they mult atteſt every thing, to wit, 
the ſigning of the teſtator, or at leaſt the publication of his will : But 
here the teſtator neither ſigned the will in their preſence, nor declared it 
to be his laſt will before them. On the other part, it was inſiſted, that 
the execution was ſufficient within the ſtatute ; for there is no neceſſity 
that the witneſſes ſee the teſtator write his name; and if he writes theſe 
words, ffened, ſealed, and publiſhed as his will, and prays the witneſſes to 
ſubſcribe their names to that, it will be a ſufficient publication of his 
will, tho the witneſſes do not hear him declare it to be his will. And 
Trevor chief juſtice inclined, that here was fuſticient evidence of the 
execution, and the Jury found it accordingly. But as to the matrer of 
| law, he permitted it to be found ſpecial. And it doth not appear further 

what became of it. 

The caſe of Trimmer and Jackſon was, where the witneſſes were de- 
ceived by the teſtator at the time of the execution, and were led to be- 
licve from the words uſed by the teſtator at the execution of the inſtru- 
ment that it was a deed and not a will. It was delivered as his act and 
deed ; and the words * ſealed and delivered” were put above the place 
where the witneeſſes were to ſubſcribe their names. And it was adjudged 
by the court, as it is ſaid, for the inconveniences that might ariſe 1n fami- 
lies, from having it known that a perſon had made his will, that this was 
a ſufficient execution. 

12. The intention of the teſtator is called by lord Cote the pole ſtar, 
to guide the judges in the expoſition of wills. 


1 | And 
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jury ſhould be inveigled by it; but in the firſt caſe it can do no 


ator” s intention. Law of teft. 306. 2 Bac. Abr. zog. 
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And altho' by the law the intention is more to be conſidered t. 
words; yet ſuch intention muſt be collected out of the words, and! 
conſiſt with the law. Swin. 10. 

Tlius, in the lord ( ae caſe, M. 33 & 34 El. Sir Thomas Chic... 


knight, lord warden of the cinque ports, mar de his will in Writing © 


ian the 
it muſt 


* 4 


there by deviicd to Henry his ſon divers mancrs and to the- hei 
body, the remainder to Thomas Cheiney of Woodley 3nd 


(ITO Ti: 
male of his body, upon con: dition that be or they or airy of they 
Aene 07 difce Ane. And the queſtion WAS In th C COurt OF WAI Te 


Sir Thomas Perot heir general to the lord warden and divers 7555 Ft 
Sir Thomas Cheiney, whether the ſaid Sir Thomas Perot ſhall | 


LN 


ceived to prove by wirneſſes, that it was the intent and meanin g of the 
deviior, to include his ſon and heir within theſe words of the conditicn 
[Se er they], and not only to reſtrain to Thomas Cheiney of Woodley any 
his heirs male of nis body. But Wrey and Anderſon chief juſtices, upon 


conference had with che other juſtices, reſolved that he ait not be re. 
ceived to wen averment out of the will; for a will concerning Lands « 09h: 
to be in writing, and not by any averment out of it; for it 7 0 


of great inconvenience, if none ſhall know by the written words of 
Will what conſtruction to make, or what advice to give, but the fame 
Mall be controuled by collateral averments out of the will. But if a mar 
hath two ſons, both bapuzed by the name of John, and thinkin» d 
the elder who hath been long abſent) is dead, deviſeth his land by wil 
in writing to his ſon John generally, and in truth the clder is living; 
this cale the younger John may in pleading or in evidence alledge the 
vile to him, and if this be denied, he may produce witneſſes to Þ! ve 
intent of his fa ther, that he thought the other to be dead, or th 
time of ma g. the will he named his ſon John the young - Siu] l 
writer omitted che addition of the younger: and in this.c: le no incon 
venience can ariſe; for he who ſhall ſee the will by which the land is c 
viied to his lon John, cannot be deceived by any ſecret inv iſible averment 
tor when 8 e ſhall fre the deviſe to his ſon John, he ought at lis peri! to 
INQUIFE What Jonn the teſtator intended, which may eatily | be known by 
him who writ the will, and others who were privy to the intention; a; 
it no direct proof can be made of the intention, then the devile 35 vu 
for the unc ertainty. 5 Co. 68. 

But this rule hath” received a diſtinction of late, which hath greatly 
prevailed, between evidence offered to a court, and evidence oft ercc 19 6 


| 


jury. For in the laſt cafe, no parol evidence is to be admitted, Ie! in 


1 1 1 
being to inform the conſcience of the court, who cannot be t cd 0 
prejudiced by it. And accordingly, in divers inſtances, collatc, 
dence hath been admitted in the court of chancery, to explain tl 


und in the caſe of Selwin and Brown, M. 1734. Lord Talbot admittes, 
that it had ſometimes been allowed. Caſ. Talb. 240. 
But notwithſtanding theſe caſes, the courts have been very unwilling 0 


admit of parol evidence in relation to any thing that appcars on the 196 | 
Ui 
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ill; and it is certain that too much caution cannot well be uſed in 


particular, eſpecially when it is conſidered that the ſtatute of frauds 


and perjuries, which was made to prevent perjury, contrariety of evi- 
dence, and uncertainty, binds the courts of equity as well as the common 
law courts; as alſo that little regard ouglit in many caſes to be had to the 
exyroſons of the teſtator, either before or after the making his will, be- 
cauſe poſſibly thele expreſſions might be uſed by him, on purpoſe to con- 
ceal or. diſguiſe what he was doing, or to keep the family quiet, or for 
ther ſecret motives and inducements which cannot after his death be 
found out. 2 Bac. Ar. 310. 

And in the caſe of Lowfeld and Stoneham, M. 20 C. 2. Upon plene ad- 
miniſtrayit pleaded, the queſtion was, whether 10001 received by the de- 
fendant was due to her in her own right, or as executrix of her husband, 
and conſequently aſſets. And it aroſe upon the following deviſe: © I give 
* to my loving brother John Stoneham 1000 1, and in cafe of his death, 
eto his wife Suſanna,” (who was the defendant.) It appeared that John 
Stoneham ſurvived the teſtator. And therefore the plaintiff inſiſted, this 
legacy (which the defendant admitted thar ſhe had received) veſted ablo- 


lutely in him, and was aſſets in her hands. On the part of the defen- 


dant, it was offered to give in evidence, that the teſtator in extremis de- 
clared, he meant only to give his brother the intereſt of the 1000], and 


that the defendant ſhould have the principal in caſe ſhe ſurvived him. 
This parol evidence was oppoſed by the plaintiffs counſel, as being con- 
tradictory to the plain words of the will. And Lee chief juſtice ſaid, it 
could not be allowed; and that in the cafe of Selwin and Brown (aforc- 
ſaid), the houſe of lords had refuſed it, even where it was to ſupport the 


legal interpretation of the will; and lord Hardwicke, about two years 


220, held it in the ſame manner in the caſe of the earl of [nchiquin and 


Obrian. Str. 1261. 

And notwithſtanding that wills are generally fayoured by the law; yet 
where the teſtator endeavours to eſtabliſh a ſettlement againſt the reaſon 
and policy of the common law, the Judges will reject it. Gb. 110. 
2 Bac. Ar. 79. 

Alſo where the teſtator by his will maketh no other diſpoſition of his 
cſtate than the law it ſelf would have done, had he been filent ; there 
luch a will is uſeleſs, and ſhall be rejected: and therefore if a deviſe be 
made to a perſon and his heirs, which perſon 1s heir at law to the de- 
vitor; this is a void deviſe, and the heir ſhall take by deſcent as his bet- 
ter title; for the deſcent ſtrengthens his title, by taking away the entry 
ot iuch as may poſſibly have right to the eſtate z whereas if he claims 
by deviſe, he is in as by purchaſe. Gib. 110. 2 Bac. Abr. 79. 

Allo deviſes are void and rejected, where the words of the will are ſo 


general and uncertain, that the teſtator's meaning cannot be collected 


trom them; and therefore where a man by will gave a! to his mother, 
inc general words did carry no lands to his mother; for ſince the heir at 
law hath a plain and uncontroverted title, unleſs the anceſtor diſinherits 
him, It would be ſevere and unreaſonable to ſet him aſide, unleſs ſuch 


intention of the teſtator is evident from the will; for that were to ſet up 
and 
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and prefer a dark and at beſt but a doubtful title, to a clear and ces = 
. one. Gilb. 112. 2 Bac. Abr. 81. 85 
88 13. The clauſe of perfect? mind and memory is more uſual than 
memory. in a will; and yet not hurtful. Scoin. 77. 

What words 14. A deviſe made in fee fimple, without expreſs words of 


* par good in fee ſimple: But if a deviſe be made to 4 B, he ſhall 
imple, 


heirs, 15 
have Ui: 
land but for term of life; for theſe words will carry no greater «fla, 
Terms of the Law Tit. Devile. wo 

I lands be deviſed to a man, to have to him for ever, or to liave : 
him and his offigns; in theſe two caſes, the deviſce ſhall have a fee limy!, 
but if it be given by feoffment in ſuch manner, he hath but an clas 
for term of life. 7d. 

It a man deviſe his land to another; to give, fell, or d herercith 1: 
his pieaſare or will: this is fee ſimple. id. 

A deviſe made to one and to his heirs male, doth make an eſtate tal 
but if ſuch words be put in a deed of feoffment, it ſhall be taken f 
tee ſimple; becauſe it doth not appear of what body the heirs male ſha! 
be begotten. id. | 


If lands be given by deed to one, and to the heirs male of his lech, who 
hath iſſue a daughter, who hath iſſue a ſon, and dies; there the land cal 
return to the donor, and the {fon of the daughter ſhall not have it, be- 

cauſe. he cannot convey himſelf by heirs male, for his mother is a let 
thereto : but otherwiſe it is of ſuch a deviſe; for there the ſon of thc 
daugliter ſhall have it rather than the will ſhall be void. d. 

It lands be given by deed to one and his heirs for ever, and if he de 
without heirs then to his brothers or ſiſters, this laſt is void, becauſe the hilt 
gift conveyeth unto him the fee {imple ; but in a will, ſuch devite over 15 
good, and ſuch limitation ſhall convey but an cltate tail: As in the caſe 
of Tyte and Willis, M. 7 G. 2. The teſtator deviſed his lands to his wite 
Jaue for life, remainder to his fon Henry for life, remainder to his lot 
George and his heirs for ever, and if he died <ithout heirs, then to his two 
daughters Katherine and Fane. The queſtion was, whether George 100k 
a tee ſimple, or only an eſtate tail. And the caſe of 17ebb and Ile, 
Cro. Ja. 415. was cited, to prove that where a deviſe, is to one and bs 
heirs, and if he die without heirs, remainder over to another, who is 0r 
may be the deviſor's heir at law, ſuch limitation ſhall be good, and the 
arſt limitation conſtrued an intail, and not a fee, in order to let in the 
remainder man; but where the ſecond limitation is to a ſtranger, it 5 
merely void, and the firſt limitation is a fee ſimple. And by the lord 
chancellor : In this caſe, George took an eſtate tail. The difference which 
hath been taken is right; and the reaſon of it is, that in the latter cal 
there is no intent appearing to make the words carry any other ſenſe tha! 
what they import at law; but in the former, it is impoſſible that the ce. 
viſce ſhould die without an heir, while the remainder man or his fue 
continue. And therefore the generality of the word heirs ſhall be reſtrained 
to heirs of the body; ſince the teſtator could not but know, that the de- 


viſee could not die without an heir while the remainder man or any ot 
his iſſue continued. Caf. Talb. 1. If 
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le one deviſe to an infant in his mother's womb, it is a good deviſe z but 
otherwiſe by feoffment, grant, or gift: for in thoſe caſes there ought to 
de one of ability to take preſently, or otherwiſe it is void. Terms of the 


27 one deviſe to a perſon by his will all his lands and tenememts; here not 
only all thoſe lands that he hath in poſſeſſion do pals, but all rhofe that he 
Math in rever/ion, by virtue of the word tenements. id. 

[f a man hath lands in fee, and lands for years, and deviſcth 2:7 J's 
id; and tenements; the fee ſimple lands paſs only, and not the leaſe for 
vears: but if a man hath a leaſe for years, and no tee ſimple, and de- 
vileth all his lands and tenements ; the leaſe for years paileth, otherwiſe 
the will would be merely void. C76. Car. 293. 

If a man ſeized of freehold lands, and of the legal eſtate of copybo!d 
lands, makes a general deviſe of all his manors, metluages, lands, tene- 
ments, and hereditaments, but makes no ſurrender of the copybold lands 
15 the uſe of his will; the copyhold lands will not paſs. By lord Hardwicke, 
in the caſe of Gibſon and Styles, July 18. 1741. 

The words (all my lands) in a deviſe, will pals a 5:7/e , but the deviſe 
of a houle doth not paſs lands. Mo. 359. 

A deviſe of a meſſuage, will carry with it a garden and curtelage; other- 
wife of a houſe, unleſs it be ih the appurtenances. 2 Cha. Ca. 27. 

The teſtator deviſed a houſe with the appurtenances. The queſtion was, 
whether land in a field paſſed. And it was adjudged, that the land did 
paſs; for it was in a will, in which the intent of the deviſor ſhall be ob- 
lerved. Godb. 40. 

But in a like caſe, where it appeared upon evidence, that the houſe 
was copyhold, and the land freehold; it was adjudged, that the land could 
not in that cafe be ſaid to be appurtenant, altho' it had been uled with it. 
Cro. Eliz. 704. | 

A deviſe of the inheritance, hath been held to be a deviſe of the lands, 
Key. 308. 

f lands are deviſed to truſtees, without the word Seis; yet by impli- 
cation they muſt have an eſtate of inheritance ſufficient to ſupport the 
truſt: for there is no difference between a deviſe to a man for ever, and 
% a man upon truſts which may continue for ever. 1 A. Ca). Ag. 176. 
If lands are deviſed to a man, paying ſeveral ſums in grols; he hath a 
tre, tho” all the ſums together do not amount to the annual rent of the 
land; for the deviſe ſhall be intended for his benefit; and if he had only 
an eſtate for life, he might die before he received the legacies out of the 
land, and conſequently be a loſer. 714. | 

So if lands are deviſed to a man, in conſideration that he relzaſe a ſum of 
aue; due to him; he has a fee ſimple, on his releaſe of the debt: for 
tie deviſe being intended for his benefit, an eſtate for life might be deter- 
mined before he could receive the ſum out of the land. Id. 177. 

But if lands are deviſed to a man, paying ſo much out of the profits of 
the lands; he takes but an eſtate for life; for altho? he takes the land 


charged, yet he is to pay no farther than he reccives,. and ſo can be no 


loſer. Id. 
4 
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A man deviſed that his lands ſhould deſcend to his ſon, but he willeg 
that Lig wife ſhould take the profits thereef until the full age of bis ſon fur jj, 
education and bringing up, and died. The wite married another huſpand 
and died before the full age of the fon. And it was the opinion of Wra, 
and Southcote juſtices, that the ſecond huſband ſhould not have the veo- 
fits of the lands until the full age of the ſon; for nothing is deviſed to 
the wife but a truſt, and ſhe is as guardian or bailiff for the benefit of the 
infant, which by her death is determined; and the ſame truſt cannot be 
transferred to the husband: but otherwiſe, if he had deviſed he profir ef 
the land unto his wife until the age of the infant, to bring him up and educat, 
him; for that is a deviſe of the land it ſelf. 2 Leon. 221. 

15. H. 1724. Rolife and Badger. Deviſe of a bond by the fon to his 
mother to her ſole and ſeparate uſe : It is her ſole property in equity, and 
her aſſignment of it is good. Bund. 187. | 

So in the caſe of Bennet and Davis, M. 1725. A perſon ſeized of an 
eſtate in fee, deviſed it to the defendant's wife, who was his daughter, 
for her ſeparate uſe, without any limitation to truſtees : It was adjudeed, 
that the husband was but a truſtee for the wife. 3 P. Will. 316. 

16. If a deviſe be to a man, and to the heirs female of his body be- 
gotten ; and after, the deviſee hath iſſue a ſon and daughter, and dieth: 
here the daughter ſhall have the land, and not the fon, and yet he is the 
melt worthy perion, and heir to his father. But becauſe the will of the 
dead is, that the daughter ſhould have it, law and conſcience will ſo too, 
Terms of the law. Deviſe. 7 

17. A man deviſed his perſonal eſtate for the uſe of bis relations, with- 


executor; and died. His mother and three ſiſters brought their bill, as 
neareſt relations, for a diſcovery and account of the perſonal eſtate, and 
to come in according to the ſtatutes for diſtribution. And it was agreed 
to be the rule, in conſtruction of ſuch deviſes to relations, that thoſe who 
would by the ſtatutes for diſtribution be intitled to the perſonal eſtate, in 
caſe the teſtator had died inteſtate, ſhould, upon ſuch general deviſes, be ad- 
mitted in the ſame proportion only. And the lord chancellor Cowper ſaid, 
he thought it the beſt meaſure for ſetting bounds to ſuch general words, 
and that it had been often ruled accordingly in that court. Reach and 
Hammond, E. 1715. Prec. Cha. 401. 2 Abr. Eg. Caf. 438. 
For if upon ſuch general deviſe they were not to take in this manner, 
it would be uncertain, for the relations may be infinite. And in the caſe 
of Carr and Bedford, 30 C. 2. where the teſtator deviſed the relidue ol 
his eſtate among his kindred according to their moſt need; it was determed 
that this ſhall be conftrued according to the ſtatute of diſtr,0099 
2 Cha. Rep. 146. 2 Abr. Eq. Caf. 365. 3 g 
So in the caſe of Thomas and Hole, N. 1734. A man deviſed 30 
the relations of A, to be divided equally between them. A had, at we © 
tator's death, two brothers living, and ſeveral nephews and nieces by 
other brother. It was determined, that no relations ſhould take by #1 
deſcription, that could not take by the ſtatute of diſtribution. 6: 
Talb. 251. | 
I 


Whethe 
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Whether the wife is a relation in this reſpect, hath been made a queſ 
tion. As in the caſe of Davis and Bab, Leb. 8. 1747. The teſtator by 
his will gave the reſidue of his perional eſtate to his wite tor lite, re- 
mainder to ſuch of his relations as would have been intitled by the ſtature 
in Caſe he had died inteſtate. : The wite claimed a moiety. By the lord 
chancellor Hardwicke : Relation here means kindred. The wife is not 
of kindred, nor a relation within the meaning of the flatute. 
And more particularly, in the cate of Fo;j/ey and Fobnſon, Ad. 27 C. 2», 
The teſtator, ſeiſed in fee, deviſcth his eſtate to his wife tor lite, re— 
mainder to another in tail, and tor want of iſiue the reverſion in fee to 
be ſold; with theſe words, And my mind is, that the money ariſing from the 
[ale be divided among ft ſuch of iny relations, and in ſuch manner, as the fiatite 
of diſtributions diretis : Then he gave other legacics to his wife, and ap- 
pointed her ſole executrix; and died; leaving relations of his own blood, 
and his ſaid wife, who married a ſecond huſband. Then the wife dies; 
and the ſecond husband dies; and the tenant in tail dies without Hue. 
The plaintiff brings his bill, as executor to the ſecond husband, praying 
2 ſale of the eſtate, and a moiety of the money thence ariſing, as the re- 
prefentative of the ſecond huſband to the wife who was intitled to it by the 
will, as a relation within the ſtatute of diſtribution.— Lord chancellor 
Hardwicke : During the courſe of this cauſe, I have altered my opinioo. 
The queſtion ariſes on the words of the will referring to the ſtatute of di. 
ſtribution, and depends upon the conſtruction, which muſt be agreeable 
to the words, and to the intent of the teſtator to be from thence colletcd. 
The queſtion is, what is the ſenſe of the word relation, as uſcd in this 
will, In a proper grammarical ſenſe, it denotes a quality in the abſtract , 
but in common ſenſe, it becomes perſonal, and ſignifies the fame. as wv 
kindred, Now next of kindred are the words in the {tature to which ls 
refers, and takes in only relations by conſanguinity or by blood, Now 
it ſeems ſtrange to iuy, that a man's wife is no relation ro him; but the 
certainly is not in this ſenſe, neither by blood nor affinity. The erymo- 
logiſts, when they ſpeak of conſanguinity, ſay, that it is vinculum pes ſang: 
rum ab eodem ſtipite deſcendentium , and of affinity, they ſay, wxor nom ei 
aſfinis, ſed cauſa affinitatis. And ſo the word appears to be uſed in our 
ſtatutes: for if the wife was of kin to her husband, ſhe would exclude 
all the reſt, as being the neareſt of kin. So in the 21 77. 8. . g. the 
ordinary ſhall grant adminiſtration to the widow, or next of kin; which 
diſtinguiſhes the wife from the kindred. This perhaps would be too nice 
a conſtruction of the will, unleſs the manifeſt intent of the teitacor would 
warrant it; for wills are to be conſtrued according to common underſtand— 
ing, and not by nice grammatical diſtinctions. Now in this will he has 
made an ample proviſion for the wife; and whenever he gives her an in. 
tereſt, he expreſly mentions her. It was probable that this remote con- 
ungency would not happen in her life; and he could never intend, that 
her repreſentative, ſuch as the executor of a ſecond husband, ſhould 
carry 10 conſiderable a ſhare from his own blood. Suppoſe he had 1aid, 
10% own relations; he would certainly be conſtrued to mean his relations 
by blood. Therefore in this ſtrict ſenſe of the words, the wife is not in- 
Vol. II. 4 B titled 
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titled to any ſhare. And I continue in the ſame opinion I was of, in tne 


caſe of Davis and Bailey; which is expreſsly to this point. 
I diſmiſs the bill; but without coſts. 

18, If money be deviſed to younger children, where there are dive; 
daughters and a ſon, and the fon is by birth a younger child, but heir at 
law to the inheritance ; the fon ſhall not be conlidered as a younger chil, 
ſo as to take by the deviſe. 1 Abr. Eq. Caf. 202. Bretton and Bretton 
14 C. 2. 

In the caſe of Becle and Becle, II. 1713. The teſtator, being teoant 'r 
tail, had power by deed or will to charge the lands with 20091, for po 
tions for younger children, living at his death. He had only two davghters, 
and the younger was born after his death. He charged the lands by li; 
will for raiſing this 2000 l. And the queſtion was, whether ic ſhould he 
ratled. It was objeted, that the elder daughter was not intitled to an 
part of it, becaule it was only to go to the younger children; and the 
younger daugher cannot claim any part of it, becauſe ſhe was not /iving at 
the lime of his death. But by the lord chancellor Harcourt : The eldeſt 
daughter, tho' firſt born, when there is a ſon, hath been often ruled to be 
a younger child. Every one but the heir is a younger child in equity; 
and the proviſion which ſuch daughter will have is but as a younger 
child's, in regard the ſon goes away with the land as. heir: fo here, the 
eſtate goes all to the remainder man, who is heres fattus, and neither 
of the two daughters is heir. And as to the younger daughter, he tai, 
it would be very hard in a court of equity, that a child, becauſe it hay- 
pened not to be born at ſuch a time, muſt therefore be unprovided for : 
but the law ſo far regards an infant i ventre ſa mere, as in this reſpect 
to look upon it as living at the time of the father's death. 1 7. 
Will. 244. | ; 

19. If one will that his ſon ſhall have his land after the death of 
his wife; here the wife of the deviſor ſhall have the land firſt for term oi 
life. So likewiſe if a man deviſe his goods to his wife, and that after tlie 
deceale of his wife his fon and heir ſhall have the houſe where the 9001s 
are; there the ſon ſhall not have the houſe during the life of the wite: 
for it doth appear that his intent was, that his wife "ſhould have the 
houſe alfo for her life, notwithſtanding it were not deviſed to her by cx. 


And therefore 


20. In the caſe of Rigden and Valier, Mar. 25. 1731. The queſtion 
aroſe on a deed poll, which began in this manner, © To all chriſtian pev- 
ple, &c. I George Everenden, in conſideration of natural love an. a 
« fection &c. and for the firm ſettling and aſſuring of all my real an 
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perſona] eſtate on my wife and children after my deceaſe, diſpoſe thereol 
in the manner following; I give, grant, and confirm to my daughter 
Margaret, &c. [This was not in queſtion.) Alſo, I give, grant, abe 
confirm to my two daughters Margaret and Hannah the rents and rb. 
firs of the lands called V. during the life of my wife, equally to he 
divided betwixt my faid daughters, paying to my wife per alt 
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num; and after her deceaſe to them and their heirs, equally 4% be 05 
ded bet wixt them, Alſo, I give, grant, and confirm to my tive daug 5 
| 0 « te 


4 


Us. Form and manner. 5 5 


ters all my perfonal eſtate equally to be divided betwixt them, after 
« all my debts and funeral charges pad and fatisfied,.” This deed was 
foned and ſealed by George Everenden in the preſence of three witnefles. 
He and his wife died. Hannah, one of the daughters, married Rigder, 
by whom ſhe had the plaintiffs, and died. The queſtion was, whether 
Margaret and Hannah took as jointenants, or as tenants in common. it 
the latter; the plaintiffs, who brought their bill for an account of the | 
rents and profits of a moiety of the eſtate given to Margaret and their | 
mother Hannah, and claimed as co-heirs of Hannah, were right: If the 

former; the whole furvived to the defendant Margaret, as the ſurvivor of 

her ſiſter. By the lord chancellor /ardwicke: This cafe depends 

upon a deed or writing, which, tho' executed as a deed, I am not ſure 

was intended to take effect as ſuch. It begins as a deed poll; but it is a 

diſpoſition of the whole real and perſonal eſtate of Everenden, and to take 

lace from his deceaſe, and in conſideration of the natural love and aftec- 

tion he bore to his wife and children. If it be not conſtrued as a will, or 

covenant to ſtand ſeiſed, (and being in conſideration of natural love and 

affection, tho' by a ſingle deed without hvery, it may be conſidered to be 

a covenant to ſtand ſeiſed,) it will be void, being without livery, and 

becauſe a freehold cannot paſs in futuro. But by way of covenant to 

ſtand ſeiſed, it may be good; for that operates not by tranſmutation of 

the poſſeſſion, but the ule remains in the grantor till taken out of him by 

force of the conſideration. The preſent queſtion ariſes upon a very liti- 

gated point in the books, tho' clear enough in one view. In a c, the 

words equally to be divided certainly create a tenancy in common, tho” this at 

tirſt was doubted ; nay the words equally, or ſbare and ſhare elike, have the 

{ame effect. But it is ſaid, that there is not ſufficient authority to eſtabliſh 

theſe words to make a tenancy in common in a deed, and that the books 

take the law to be otherwiſe. *T'is true, the books do fo generally. And 

yet there is no ſolemn determination that I can find, where it has been 

adjudged againſt a title, that the words equally to be divided will not cre- 

ate a tenancy in common in a deed. The only determination that hath 

been, was in the caſe of Fiſher and Wig (L. Raym. 623. 1 P. Mill. 14.) 

which hath been relied on as a judgment of the court of king's bench, 

that theſe words make tenancy in common in a deed. But it is objected, 

that this is a caſe of doubtful authority, being on the opinion of only two 

judges, againſt ſo great a man as lord chief juſtice lol; and it is appre- 

hended too, that this judgment was afterwards reverſed. I have made 

inquiry, and cannot find that it was, or that even a writ of error was 

brought: ſo that this judgment yet ſtands, and is ſo far an authority, 

that this conſtruction, in regard to the words equally to be divided making 

4 tenancy in common, took place in the caſe of the ſurrender of the co- 

pyheld lands. - Another caſe has been cited at the bar, which, if 
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11:7 reported, is in point, 2 Ventr. 361. But I have cauſed the regiſ- 
do be ſearched, and can find no decree to warrant the report: 
but notwitatanding this, there might have been ſuch a caſe, and it is 
1 Oy Gould that there was. Another caſe is mentioned at the 
er and ig, by Nerthey; but the records have been ſearched, 
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and there is no poſſibility of finding it. —— Smith and Johnſon too; ng 
ther authority, fuch as 1t 1s. In regard to the caſe before me, 1, 
the beſt conſideration I can give it, I am inclined to be of opinion tha 
the deed or inſtrument, call it what you will, has created a tenanc; in 
common; and that to ſay otherwiſe, would be a manifeſt contradiction t, 
the intention of a father providing for his children. Tho? none has 4 
greater reverence for the opinion of lord chief juſtice Holt than ] has 
| think the arguments of the other judges are founded more on the re. 
ton and nature of the thing than his Jordſhip's ; and that his proces 
from the artificial and refined reaſoning of the law, and are deduced from 


a great deal of fine learning drawn from arguments in other caſes, I. 


O ne 


arguments of Mr juſtice Gould have great weight, and are by no mean; 
latisfactorily anſwered. Indeed that caſe was on a ſurrender of copyhol4 
lands in the lord's court; and the two judges argued it was not to be con- 
ſidered with great {trictneis, but as a will: whereas Holt contended that it 
ſhould be conſtrued as a deed ; and in one thing he is certainly right, thar 
the ſurrender of copyhold lands to uſes is not to be conſidered on the foot 
of ulcs, being not within the ſtatute of uſes; and therefore ſuch a ſurrender 
is only a direction of the lord whom to admit; and when admitted, the {1 
renderee is not in by the grant of the lord, but by the ſurrender. If the 
arguments of the judges had any weight in that caſe, they mult have ful 
as much in this, being on a covenant to ſtand ſeiſed. But it is objected, 
that there is no warrant to conſtrue a deed to uſes, as to the limitations 
and words oi it, with greater latitude than a conveyance by way feo!- 
ment, or any other conveyance at common law; and that {trange contu- 
fuſion would ariſe, if the words of a deed on the ſtatute of utes ſhould 
be taken in a larger ſenſe than they would bear in a conveyance at com. 
mon law. This is true in general: for the ſtatute joining the eſtate to 
the ule, it becomes one intire conveyance by force of the ſtatute. But 
{ome reſtriction muſt be added to this. The words of limitation, to be 
fure, muſt be conſtrued in the fame ſenſe as at common law. But when 
there are words of regulation or modification of the eſtate (as the words 
eaualiy to be divided are), and not words of limitation; I think there 1s n 
more harm in giving them a greater latitude in deeds on the ſtatute ot 
uſes, which are truſts at common law, than in feoffments, which at all 
times have been ſtrict conveyances. The caſe upon that occaſion cited 
by Gould, is very material; where the intendment, not the words, of the 
ſpecial verdict influenced the determination. Conſider the argument 119! 
thence to the preſent caſe. The only diſtinction taken between the c. 
ſtruction of words in a ſpecial verdi& and in other caſes is, that in 4 ſpe. 
cial verdict, they may be taken more largely than in pleading; and there- 
fore it is often ſaid, that a deſcription, which would be bad in a count 
plea, may be good in a verdict, and taken by the intendment of the 
but there never was any book that ſaid, that words may be taken m0 
looſely in a ſpecial verdict than in a deed. It is admitted, that if the deed 
had been in this manner, to hold one moiety to one and her heit, and 
the other moiety to the other and her heirs, this had been good, not © 
in tuch a deed as this, but likewiſe in a feoffracat. And conſidering _ 
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ne ſenſe of the words equally to be divided is to be conſtrued, there is no 
caſonable difference betwecn the two caſes. Thus the matter ſtands on 
the foot and authority of Fiſter and Mig. — But there are other reaſons 
which greatly ſtrengihen the preſent caſe in favour of the plaintiffs, The 
gart is this: Here is a parent making a proviſion for his children (who 
wore five in number), and for his wife: if the children were to take this 
etate intended for the ſupport of each of them and their future families. 
as jointenants; the ſharc of any one, who ſhould happen to die, would 
ot deſcend for the maintenance of his children and poſterity, but ſur- 
vive to the other jointenants; a diſpoſition by no means reatonable, nor 
likely to be ſuppoſed agreeable to the intention of the father. And this 
churt has always uſed a great latitude in purſuing the intent of the parties, 
in con{truing a deed to make a tenancy in common or a jointenancy, tho' 
the words equally to be divided have been omitted; and have determined 
tmerefore, that if two men jointly and equally advance a ſum of money on 
a mortgage in fee, and take a ſecurity to them and their heirs, there ſhall 
be no furvivorſhip ; and ſo it they forecloſe an eſtate, it ſhall be divided 
betwixt them, becauſe their intention is ſuppoſed to be ſo. It has bee: 
{aid indeed, if two men make a purchaſe, they may be ſuppoſed to buy « 
kind of chance between them, and to intend that the ſurvivor ſhall be 


intitled to the whole. But it has been determined, that if two purchaſe, 


and one advance more than the other; there ſhall be no ſurvivorſhip, tho” 
there be no ſuch words as equally t be divided, or to hold as tenants in 
common: which ſhews, how ſtrongly the courts have leaned againtt ſur— 
vivorſhip, and erected a tenancy in common, by conſtruction, or the in- 
tention of the parties. Conlider how nearly this comes to the caſe in 
queſtion. And this court always conſiders proviſions for children, as ha- 
ving an equitable conſideration. And therefore, tho' ſuch voluntary dit- 
politions cannot be preferred to debts for valuable conſideration; yet they 
are always preferred to other voluntary diſpoſitions. But Geo. Everenden 
has himfelf put his own conſtruction on the words, by the diſpoſition of 
his perſonal eſtate z; which is allowed to make a tenancy in common.— 
Beſides, this appears to be as near a teſtamentary act as poſlible z nor do 
| know why it may not be proved as a will, notwithſtanding the ſolem- 
nity of the execution by ſealing and delivery: according to the caſe of 
Kibbet and Lee, (Hob. 313.) and a late determination in the king's bench 
in the caſe of Trimmen and Jack/on. And it is admitted, that in a will, 
theſe words make a tenancy in common; and I think it ought to be ſo 
nere, My opinion therefore at preſent is, that, agreeable to the caſe of 
Liber and Mig, ſtrengthened by the farther obſervations already made, the 
Plaintiffs are intitled to a diviſion of the eſtate. 
So in the cafe of Gdtitle and H, in the king's bench: II. 27 G. 2 
indentures of leaſe and releaic, dated in the year 1695, and made be- 
tween John Guiſe and his wife of the one part, and William Purefoy and 
Peter Capper of the other part, the ſaid John Guife granted and releaſed 
to the ſaid Purefoy and Capper and their heirs, the lands in queſtion, to 
the ufe of ſuch and ſo many of the children of the ſaid Gui/?, on the 
y of his ſaid wife begotten, in tuck manner, and in ſuch ſhares, as the 
{ict 
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ſaid John Guiſe ſhould appoint; and in default of ſuch appointment. 
the uſe of all ſuch children equally to be divided: with a remainder tg (1, 
right heirs of the ſaid John CGuiſe.— Jobn Guiſe died, without making an 
appointment, leaving his widow, and children Richard, Jane, Peter, in; 
Milmot.— The queſtion was, whether by the words “ 40 the uſe of all fu 
*© children equally to be divided” the children took as tenants in comme, 
or as jointenants, in which caſe Wilmot who married the defendant, being 


the only ſurviving child, would take the whole.—Lee Ch. J. delivered the 


opinion of the court: This caſe depends upon the clauſe (abovementioned 
The defendants have inſiſted, they ought to take as joint tenants. Tin: 
tenants muſt be to the land in one right, and by one joint title, and they 
mult have one joint freehold. Tenants in common take differently, : |. 
laid down, 1 1nft. ſe. 292, 296, 297. from which it does appear, tha 
no particular words are neceſlary to create a tenancy in common. The 
queſtion then comes to this; Whether the children do not take fevery 
treeholds, with a ſeveral occupation? To make them tenants in common, 
would be to conflrue every word in this deed as operative. No words in 
a deviſe or a grant ſhall be conſtrued void, if they can be conſtrue 
otherwiſe conſiſtently. (3 Lev. 373.) There is no doubt at this time of 
day, but that the words equally to be divided, in a will, make a tenancy ir 
common. In the caſe Cro. Elix. 443, 695. it was firſt determined to be 
lo. There is no determination where in a deed to uſes they will. It ha: 
been objected, they have a joint title in the freehold ; and the word: 
equally to be divided will not ſever it: And tho' the ſtatute of uſes executes 
the uſe to the poſſeſſion; yet it leaves the eſtate ſubject to the ſame utes: 
The intent cannot prevail here; and theſe words, in a conveyance at 
common law, would not create a tenancy in common. But the queſtion 
here is not, whether the joint title is ſevered ; but, whether any joint title 
is conveyed. If land be given to A. and B. to hold one moiety to 4. 
and his heirs, and the other moiety to B. and his heirs; they take as tt. 


nants in common. And where the grantor, in the ſame clauſe, and 


uno flatu, uſes the words equally to be divided; he intends to convey an 
equal property in the land, and to the fee, to each. This is the 
opinion of Popham, Cro. Eliz. 696. in his argument. I cannot think the 
clauſe here is nugatory, or of no effect. The intent of the party operates 
to paſs the whole fee. There is no rule in law, to prevent the court from 
making a conſtruction, according to the intent of the party, in a deed. 
The true reaſon, why the words equally to be divided make a tenancy 
common, 1s from the apparent intent that the eſtate ſhould be divided: 


And ſuch a conſtruction ought to be made, if there be no rule to the con- 


trary; and no preciſe words are neceſſary. The caſe in 2 Yentr. 305: b 
in point: A covenant to ſtand ſeiſed to the uſe of A. for life; and atte!, 
to two equally to be divided. 1 It. 191. a. If a verdict find that 2 
man hath two parts of a manor, or the like, to be divided into three 
parts; they are tenants in common, by the intendment of the verdict; 
And if in a verdict, there is no reaſon why not in a deed. Carth. 343: 
Leigh v. Brace. A conveyance by way of uſe ſhall be conſtrued as a wil, 
with reſpect to the intention of the parties. The caſe of Fiſher and W x 
| cann 
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not now be departed from: It is mentioned in the caſe of Philips and [1 
ier, as if this judgment had been reverſed; but it was not. The 119 
Whol reaſoning of Holt's argument, in the ſaid caſe of Fiſher and Wig, 
b applied to the ſuppoſition of a conveyance at common law: but it 
does not from that appear, what his opinion would have been, upon a 
direct deed to uſes as here. In the caſe of Rigden and Jalier, lord Hard- "I 
Ecicke Ch. J. declared, upon the beſt conſideration he could give the cafe, 1 9 
that he was inclined to think, that the words equally to be divided, whe- | 
ther in a will or deed, create a tenancy in common. And judgment 
vas given for the plaintiff by the whole court. 
21. A deviſe of all a man's goods and mortgages to his executors, is Deviſe of 
a good deviſe, and will paſs all the lands mortgaged ; for the equity of mortgages, 
redemption paſſeth to the deviſee. God. O. L. 477. Cre. Car. 37. "egy the 
But by a general deviſe of all lands tenements and hereditaments, mort- 

rages in fee (tho' forfeited) will not paſs; nor will they paſs by ſuch a 
general deviſe, tho? the equity of redemption is after the making of the 
vill forecloſed or releaſed. 2 Bac. Abr. 83. 
22. By the word lands, an advowſon will not paſs; but by hereditaments Advowſon, 
| it may. Forteſc. 351. tithes, tee farm 
| But fee farm rents, portions of tithes, or any other right out of lands, Ven. 
vill paſs by a deviſe of lands. Fer. Deviſe. K. 
23. Where lands are appointed to be fold, and it is not ſaid by whom; Jands to be 

the executor ought to ſell, becauſe he is the perſon intruſted with the exe- ſold. 
cution of the will. Law of Teſt. 121. Law of Ex. 221. 
II. 26 El. Vincent and Lee. A ſpecial verdict was found, that A was 
ſeiled of certain lands in fee, and deviſed the {ame in tail, and if the donee 
died without iſſue, that his ſaid lands ſhould be /old by his ſons in law, he 
m truth having five ſons in law; one of his ſons in law died in the life of 
the donee, and after the donee dieth without iſſue, and then the four of | IJ 
the fons in law ſold the land: and it was adjudged, that the fale was | | 
good; becauſe they were named generally by his ſons in law, and the 
| Jands could not be ſold by them all; and the words of the will, in a be- 
nign interpretation, are ſatisfied in the plural number, albeit they had but 
| 4 bare authority. But if they had been particularly named, it had been 
| Otherwiſe. 1 Inft. 113. | 
But if a man deviſeth lands 7 his executors to be ſold, and maketh two 

executors, and the one dieth ; yet the ſurvivor may ſell the land, becauſe 
| © the eſtate, ſo the truſt ſhall ſurvive. And ſo note a diverſity between a 
| bare truſt, and truſt coupled with an intereit. 1 Ist. 113. 

Yet in neither of thoſe cafes, albeit one refuſe, can the other make 
lle to him that refuſed; becauſe he is party and privy to the laſt will, 
and remaineth executor ſtill. 1 Inſt. 113. 
And hereupon lord Coke ſays, his advice to them that make ſuch de- 
| viſes by will, in order to make it as certain as they can, is, that the ſale 
be made by his executors or the ſurvivors or ſurvivor of them, if his 
meaning be fo, or by ſuch or ſo many of them as take upon them the 
E probate of his will, or the like. And it is better to give them an au- 
Lorup than an eſtate, unleſs his meaning be they ſhould take the pw” 

| | | Ss 
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fits of his lands in thg mean time, and then it is neceſſary that he deviſe 
that the mean profits till the ſale ſhall be aſſets in their hands; for b. 
wile they ſhall not be ſo. 1 Iuſt. 113. 

For where the teſtator deviteth that his executors ſhall ſell his land, there 
the land deſcendeth in the mean time to the heir; and until the ſil 
be made, the heir may enter and take the profits. But when the land“ 
deviſed 4% his executor to be fold, there the deviſe taketh away the deſcenr 
and veſteth the eſtate of the land in the executor, and he may enter and 
take the profits, and make ſale according to the deviſe. And in fyct 
caſe, the executor is bound to ſell ſo ſoon as he can; for that the meat 
profits taken before the ſale ſhall not be aſſets; and therefore he mich: 
otherwiſe take advantage of his own laches. 1 Jnft. 236. : 

Where there is a deviſe of lands to truſtees to fell, to pay debts, 
the heir ſhall have the ſurplus. Jaw of Teſt. 114. 

For whatever intereſt in, or profits out of a real eſtate, are undiſpo. 
ſed of by a teſtator, the ſame ſhall deſcend to the heir; and he take: 
them, not by the will, or the intent of the teſtator, but they are thrown 
upon him by the law, for want of ſome other perſon to take. (. 
Talb. 44. 

Thus, the teſtator by will deviſed all his lands to truſtees to ſell, and 
diſpoſe of the money as he by writing ſhould appoint; and for want of 
ſuch appointment, to his four nephews. The teſtator by writing appoints 
his truſtees to pay ſeveral ſums to ſeveral perſons, but not to near the 
value of the land. It was held, that the nephews ſhould not have the 
reſidue, but that the heir at law ſhould have it, as an - intereſt reſulting, 
and not diſpoſed of. City of London and Garway. 2 Vern. 571. 

A perion deviſed his real eftate to his executors, to be ſold for payment 
of debts; the ſurplus, if any be, to be deemed perſonal eſtate, and to go 
to his executors, to whom he gave 201 à piece. It was decreed, that the 
{urplus ſhould be a truſt for the heir at law: And the ſame was afterwards 
affirmed in parliament. Counteſs of Briſtol and Hungerford. 2 Vern. 645. 

The teſtator deviſed to his nephew ſeveral lands, to hold to him and 
his heirs for ever, in truſt to be fold for payment of all his debts and le- 
gacies, within a year after his death, and made him executor, but gat 
him no legacy. It was held, that there was no reſulting truſt for the nu 
at law; tor then the executor, who is taken notice of -as his nephew, 
would have nothing for his trouble. Cunningham and Melliſh. Prec. C,. 
31. 2 Vern. 247. 

If lands be deviſed for payment of debts; the executor may ſell tho an. 
thority be not eſpecially given him; but otherwiſe, if ſuch devie 
been for legacies only, or for raiſing portions, or the like; for . 
caſe there had been no remedy but in chancery againſt the den, 
1 Keb. 14. | 

If lands be deviſed on truſt, out of the rents and profits to pay dels 
and legacies z if the rents and profits will not raiſe it in a convenient“: 
the truſtees may ſell : for the words [ profits of lands] eſpecially when 0 
pay debts or portions, imply any profits that the land will yield, eiclier D) 
ſelling or mortgaging. 1 P. Vill. 415. 1 
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If lands be deviſed to be fold for payment of portions, and one of the 
children dies after the portion is due, and before the lands fold ; the ad- 
miniſtrator of the child is intitled to the money. 1 Vern. 276. 

For lands deviſed to be ſold, or in truſtees hands, for payment of 
debts, portions, or the like, are to be deemed as money ſo far as there 
are any ſuch to be paid; and ſo mony deviſed to buy lands, is to be 
deemed as lands. But with reſpe& to the heir at law, or reſiduary 
legatee, the lands ſo given in truſt, or deviſed for payment of debts or 
legacies, ſhall be deemed as land; and he may, by paying the debts or 
legacies pray a conveyance. 9g Med. 170. 


So if money be deviſed to be laid out in land, and fettled on a man 


and his heirs; he may come into court, and pray to have the money, 
and that no purchaſe may be made; for no other has any intereſt in it. 
But if he die before it is paid or laid out in land, and the queſtion is 
between the heir and executor who ſhall have it; the heir ſhall have 
it, and it ſhall be conſidered as land; firſt, becauſe the heir in all cafes 
is favoured ; and ſecondly, if the executor ſhould have it, it would be 
againſt the words of the will, which gave it to the heir. Prec. Cha. 
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24. Deviſe of a rent charge to his younger ſon, wards the education Deviſe upon 
ond bringing him up in learning ; it 1s not conditional, and he ſhall have condition, 


the rent tho? not brought up in learning, and the words (towards his edu- 
cation) are only to ſhew the intent and conſideration of the payment of 
the ſum. 2 Lev. 154. 

Deviſe of lands to his wife for life, remainder to his ſecond ſon in fee; 
provided if his third ſon ſhall within three months after the wife's death 
pay 5001 to the ſaid ſecond ſon his executors or adminiſtrators, then he 
deviſed them to the ſaid third fon and his heirs. The third ſon died, 
living the wife: Then the wife died. The heir of the ſaid third fon may 
enter upon the Binds, upon payment or tender of the 5001. It is not 
a condition, but an executory deviſe. M. 5 G. Marks and Marks. 10 
Mod. 420. 

Note, Executory is ſaid to be, where an eſtate in fee, created by deed 
or fine, is to be afterwards executed by entry, livery, writ, or the like. 
Eſtates executed are, when they paſs preſently to the perſon to whom con- 
veyed, without any after act. And an executory deviſe is, where a future 


intereſt is deviſed, that veſts not at the death of the teſtator, but de- 


pens on ſome contingency which muſt happen before it can veſt. If 
a particular eſtate is limited, and the inheritance paſſeth out of the donor, 


this is a contingent remainder; but where the fee by a deviſe is veſted in 


an) perſon, and to be veſted in another upon contingency, this is an 
executory deviſe. And in all caſes of executory deviſes, the eſtates de- 
ſcend until the contingencies happen. 
Deviſe, If my ſon and my two daughters die without iſſue of their 
dies, then all my lands ſhall remam and come to my nephew and his 


ers. Here no eſtate is deviſed vp tere by impleation 

the words only import a deſigration or appotrmmentor-mreveamemwten the 

and ſhall COme to the nephew, nalne l, when the on and thu dan. 1 
Vo L. II. 8 | 
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ters ſhall happen to die without iſſue, and not before. For no eſtate 
being created to the ſon and daughters, the nephew can take nothing hy 
way of remainder; for that muſt deſcend to the heir at law. A jc. 
mainder cannot depend upon an abſolute fee ſimple, that being but the 
reſiduc of an eſtate. For when all a man has of an eſtate or any thing 


elſe is given or gone away, nothing remains, and no other or further eſtate 


can be given or diſpoſed, and therefore no remainder can be of an abſy. 
lute fee ſimple. Yet, in another reſpect, an eſtate in fee may be deviſed tg 
one, and to be in another upon a contingency, as default of paying a ſum, 
or ſuch a one's dying without iſſue living the other, or ſuch like. J. 
259. 270. 

A man deviſed his lands to one, and deviſed alſo that the ſaid deviſe 

ſhould pay a rent to A, and that A might diftrain for it; and if the de- 

vue fail of the payment of the rent, that the heirs of the deviſor might 
enter. This is a good diſtreſs, and a good condition. 1 Lev. 269. 

Deviſe to his wife; proviſo, and my will is, that ſhe ſhall keep my 
houſe in good repair: I his is a good condition. So a deviſe of lands tg 
one, paying 101 to another, is a good condition. 1 Lev. 174. 

Deviſe of 1001 to his wife, for and in diſcharge of her dower ; is a 
condition, that ſhe ſhall not have the 1001, till ſhe make a diſcharge of 
her dower. Cro. Eliz. 274. 


If a man deviſeth land to an executor to be fold ; this amounts to a 
condition. 1 1ſt. 236. | 

The mortgagee by will remits part of the mortgage money and all the 
intereſt, if the reſt be paid within three years. If the mortgagor doth not 
pay within three years, he loſes the benefit of the bequeſt. 1 Ca. 
Ce. 310 

It lands are deviſed in fee, upon condition that the deviſee ſhall not 
alien; this condition is void: And fo it is of a feoffment, grant, releale, 
confirmation, or any other conveyance whereby a fee fimple doth pals. 
For it is abſurd and repugnant to reaſon, that he who hath no poſſibility 
to have the land revert to him, ſhould reſtrain his feoffee in fee ſimple, 
of all his power to alien. And ſo it is, if a man be poſſeſſed of a leale 
for years, or of a horſe, or of any other chattel real or perfonal, and give 
or {ell his whole intereſt or property therein, upon condition that the donce 
or vendee ſhall not alien the ſame; this is void: becauſe his whole intereſt 
and property is out of him, ſo as he hath no poſſibility of a reverter ; and 
if ſuch condition ſhould be good, it would ouſt him of all the power 
which the law gives him, which would be againſt reaſon, and therefore 
ſuch a condition is void. 1 ft. 223. 

When the deviſe is to an infant, when he ſhall be born; or to a daugh- 
ter, when ſhe ſhall be married ; it ſhall deſcend to the heir in the mean 
time. 1 Sid. 153. | 

The teſtator, having the reverſion of lands of which another was tenant 
for life, deviſed the lands to a man when he ſhould marry his daughter: 
The tenant for life dies. The lands ſhall deſcend, until the deviſee ſhall 
marry the daughter. 1 Keb. 802. 
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If executors or others who are put in truſt by deviſe to fell, or the 
like, will not perform the truſt; the heir may enter. Br. Deviſe. 46. 

A deviſe of lands was made, to the eldeſt daughter, paying 1001 to 
the ſecond daughter, and 1001 to the third daughter; and if the eldeſt 
daughter did not pay the 1001 to the ſecond daughter by ſuch a day, 
then the teſtator deviſed the land to the ſecond daughter, ſhe paying her 
fiſter's portion by a certain day; and if ſhe did not pay, then he deviſed 
the land to the third daughter. It was reſolved, this was not in the na- 
ture of a mortgage, to be redeemable after the time of payment was over; 
but that the eldeſt daughter not paying at the time appointed, the ſecond 


daughter ſhould have the land, and the eldeſt had no relief. 2 reem. 
200. 

The teſtator deviſed lands to one, upon condition to pay 300001 to 
his granddaughter and heir at law, to wit, 10001 a year for the firſt ſixteen 
years, and 20001 a year after till the whole ſhould be paid. Of which, 
10001 being in arrear, the heir enters. It was reſolved by Cowper lord 
chancellor, that the deviſee of the lands ſhould be relieved upon paying 
the 1000! with intereſt; the court declaring, that they would relieve 
wherever they could give ſatisfaction or compenſation for the breach of 
the condition, 1 Salk. 156. 2 Vern. 594. 

Where the deviſee, who is to perform the condition, is heir at law, vo- 
tice of a condition muſt be given to him; becauſe he having a title by de- 
(cent, need not take notice of any will, unleſs it be ſignified to him: But 
where the deviſce is a ſtranger, and not heir, he mult inform himſelf of 
the eſtate deviſed to him, and upon what terms, and mult take notice of 
the condition at his peril. Cart. 94. 1 Ventr. 290. | 
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25. Deviſes, as well as other ſettlements, which tend to introduce per- Deviſe tend- 
petutty, are void; for wills, tho' favourably expounded, are yet to be ing to perpe- 


conſtrued according to the common rules of the courts of law and equity: 
Hence it is, that a deviſe to John and his heirs, the remainder to Thomas 
and his heirs, is void; for that the law in no caſe will allow a limitation 
of a fee {imple upon a fee ſimple ; becauſe by a deviſe to John and his 
heirs, the deviſor hath transferred the whole eſtate to him, and then the 
limitation over muſt be impertinent and void, when the deviſor before had 
given the whole eſtate. Nor can his deviſe be good by way of future in- 
tereſt, or a remainder to veſt upon a contingency; becauſe no man can 
lay when the heirs of John will fail: and to allow the remainder to Thomas 
to be good upon ſuch a diſtant contingency, is to perpetuate the eſtate in 
the family of John, to preſerve a remainder or intereſt in Thomas, wiich 
probably may never veſt. Gilb. 116. 2 Bac. Abr. 80. 

But tho' the law will not allow a preſent remainder to be limited upon 
a fee, yet a future contingent eſtate may be limited upon a fee, where the 
Ontingency upon which it is to veſt, is to happen in a ſhort time: And 
* if a deviſe be made to John and his heirs, and if he die without 
oa Wing Thomas, then to Thomas and his heirs; there nothing veſts 
nmediately in Thomas, becauſe the whole eſtate is transferred to John; 
yet the limitation is good by way of executory intereſt or deviſe; becauſe 
its to veſt on a contirigency which is to happen on a lite in being, there- 


4 C2 fore 


tuly, 


564 


Wills. Form and manner. 


fore out of the inconvenience or danger of a perpetuity ; becauſe John i; 
only tied up from alienating but for life, and his heirs are at liberty to 
diſpoſe of it after the death of Thomas. G1/6. 116. 

If a man deviſe a perſonal chattel to one, the remainder of it to an. 
other; the firſt deviſee hath the whole property, and may diſpoſe of it a; 
he pleaſeth : for ſuch chattels will bear no limitation over, becauſe he. 
ing commonly moveable things, they are ſubject to be broken, worn out, 
or loſt, in the compals of a life; and therefore it were ridiculous to ſuffer 
a limitation, which the nature of the thing will not bear. Gb. 117, 

But otherwiſe it is of a real chattel, as of an uſe: It was indeed for. 
merly held, that ſuch limitations of remainders of terms were void; but 
at length the court of chancery interpoſed, to rectify the rigour of the 
common law, and hath ſettled ſuch remainders of terms to be good, where 
the ſettlement doth not tend to introduce perpetuity. Gilb. 118. 

Therefore if a term be deviſed to John and the heirs male of his body, 
provided if John dies without iſſue in the life of Thomas, then the term 
to go to another; this laſt limitation 1s good, becaule there is no danger 
of a perpetuity, for the contingency on which it is to veſt is to happen 
within a life in being. Gib. 118. 

But if the limitation had been to John in tail, and the remainder over 
to another; here the laſt limitation had been void, becauſe the whole pro- 
perty of the term being in John, the limitation over, which is to velt on 
the contingency of John's dying without iſſue, is too diſtant to expect: 
whereas in the former caſe, the limitation after the intail to John is good 
by way of future intereſt or executory deviſe, becauſe it is to veſt in the 
compaſs of a life, or not at all; and it doth not look like a perpetuity to 


_ oblige John from alicnating, becauſe the eſtate will be free from the clog 


when the life is ſpent, and whoever is proprietor afterwards may diſpoſe 
of it at pleaſure. Gilb. 119. 

E. 1731. Fereyes and Robertſon. A man by his will deviſeth his leale- 
hold eftate, and other his chattels real, to his fon William and to the iſſue 
of his body; and if he die without iſſue, to his ſon B. and the iſſue of 
his body; and if he die without iſſue, to C, and ſo on. By the whole 
court, The whole intereſt veſts in William, and ſhall go to his executors 
or adminiſtrators, and the limitations over are void. Bunb. 301. 6 

But a leaſe aſſigned in truſt for A for life, remainder to B for life, with 
remainder to twenty other perſons all in being at the time, 1s good; be⸗ 
cauſe they are like candles all lighted at a time, and have an ealy common 
probability of determination. Law of Teſt. 99. 

So to A for life, remainder to his firſt iſſuc for life, is good; becauſe 
no valt uncertain diſtance of time. Law of Teſt. 99. | 

In general, it ſeemeth to be agreed, that where the deviſee or grantee 
of a leaſehold would be tenant in tail in caſe of a freehold, he ſhall have 
the whole intereſt in the leaſehold, and all limitations over are void; but 
where he would be only tenant for life in caſe of a freehold, the limita- 
tion of the leaſchold over will be good. 

Money cannot be deviſed from one to another; as for inſtance, the 


teſtator had three daughters to whom he deviſed 5401 equally N 
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F vided ; and if any of them died without iſſue, her part to go to the ſur- 
E vor: one of them married and died without iſſue; the husband exhi- 
pbitedꝭ a bill againſt the executor and the ſurviving liſters for his wife's part, 
being 1801; and had a decree: becauſe a ſum of money cannot be in- 
tailed. 2 Ventr. 349. 

But the uſe of chattels perſonal may be bequeathed to one for life; and 
after, the property to another: ſo that if one will that A ſhall enjoy the 
i» of his houſhold ſtuff during his life, and after that it ſhall remain to 
5; this is a good deviſe thereof to B. But if the property of the thing be 
| bequeathed to the firſt of them, then it is otherwiſe: for the gift of a chat- 
| tel perſonal, tho? but for an hour, is a gift thereof for ever; provided that 
tte teſtator make it abſolute, and not conditional. Sin. a. 207, 1 P. 
Will. 651. | 

A deviſe of goods to A for life, with remainder after the deceaſe of 
to B. It was ſaid, to be now clearly ſettled, that it is a good deviſe 
to B, and that B may exhibit a bill againſt A to compel him to give ſe- 
curity that the goods ſhall be forthcoming at his deceaſe; and is all one 
whether the goods or z/e of the goods be deviſed for life. 2 Freem. 206. 

M. 1696. Hide and Parrot. The teſtator bequeathed all his houſhold 
goods to his wife for life, and after to his ſon: It is a good deviſe over, 
and the ſame as if the deviſe had been only of the uſe of them for her 
life. And by lord Somers: It is a rule, where perſonal chattels are de- 
viſed for a limited time, it ſhall be intended the uſe of them only, and 
not the thing itſelf. 2 Vern. 331. 

M. 1702. Hale and Burrodale. A farmer deviſed his ſtock, which con- 
ſiſted of corn, hay, cattle, and the like, to his wife for life, and after 
her death to the plaintiff, It was objected, that no remainder can be li- 
mited over of ſuch chattels as theſe, becauſe the uſe of them is to ſpend 

and conſume them. But the maſter of the rolls ſaid, the deviſe over was 
good; but ſaid, if any of the cattle were worn out in uſing, the defen- 
cant was not to be anſwerable for them; and if any were fold as uſeleſs, 
the defendant was only to anſwer the value of them at the time of ale. 
2 an account was decreed to be taken accordingly. 1 Avr. Caf. Eg. 
301. 3 

. 1720. Upwell and Halſey. The teſtator, being poſſeſſed of a per- 
ſonal eſtate of the value of 3331, having a wife and ſiſter, but no iſſue, 
devited that ſuch part of his eſtate as his wife ſhould leave of her ſubſiſ- 
tence ſhould return to his ſiſter and the heirs of her body, and made his 
wife executrix. The wife married; and died, living her husband. The 
malter of the rolls ſaid, that it is now eſtabliſhed, that perſonal things or 
money may be deviſed for life, and the remainder over; and that tho' it be 
true, that the wife had a power over the principal ſum provided it had 


en neceſſary, yet not otherwiſe. And he directed, that the matter . 


ould inquire how much had been applied for the wite's ſubſiſtence, and 
the husband to account for the reſidue. 1 P. Vill. 651. 


Vhere a man deviſes goods to go as heir-looms with ſuch an eſtate, ſo | 


far as by law they may; the court, to the end that the teſtator's intention 
may 
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may take effect, will decree a conveyance from him to whom they m 
come as perionalty. Barnard. Cha. Ca. 54. 7 
26. A deviſe to one's children and grandchildren generally, refers only 
to ſuch children and grandchildren as were living at the time of makita 
the will; but if a deviſe were to one's children and grandchildren living 
at the time of the death of the teſtator, a child in ventre ſa mere =, 


1 
1 


in ſuch caſe be fo far regarded, as to be looked upon as living. 1. 
Will. 342. 
For a deviſe to an infant in ventre ſa mere is good; and the freehold 


ſhall deſcend in the mean time. 1 N, Abr. Go. 1 Lev. 145. SE £<:che1 

So if a man deviles lands to be fold, for the increaſe of childrens por. ving 
tions; a child born ſince the will ſhall have a ſhare. 2 Cha. Rep. 211, fon, - 

So where a man conveyed a term for 5oo years, upon truſt to rai 1 payal 
15001, for ſuch child or children as he ſhould have living at his death; E us tak 
and died, leaving no child, but his wife enſient of a daughter, which was & youn; 
after born: It was decreed, that this daughter was a child living at his E main 
death, within the meaning of the truſt. And the direction of a truſt i; E havin 
not ſo {ſtrictly conſtrued as the limitation of an eſtate at law; and in LA. F with 
terel's caſe, in lord Bridgmen's time, a bill was brought on behalf of an | tenan 
infant in ventre ſa mere to ſtay walte, and an injunction was granted, al: | over, 
and Hale. Prec. Cha. 50. | intitl 

T. II G. 2. Jenes and Fulham. The teſtator, being poſſeſſed of a term, mini 
deviſed it in theſe words : * To my wife for her life; and after her de- That 
o ceaſe, to ſuch child as my ſaid wife is now ſuppoſed to be with child and | fathe 


<* enſient of, and his heirs for ever: Provided always, that if ſuch child, vide 
as ſhall happen to be born as aforeſaid, ſhall die before it has atrained the | 
* age of 21 years, leaving no iſſue of its body; then the reverſion of one 
* third part to my ſaid wife, and the other two thirds to my ſiſters.” The 
teſtator dying within a month after, the wife entred, and enjoyed during 
her life, but had no child or miſcarriage. And upon her death, the quel- 
tion was, Whether, as no child had ever been born, the remainders, l. 
mited upon his dying under 21 without iflue, could take effect. And 
after ſeveral arguments, it was held by the court of king's bench, that 
they might; that tho' formerly there had been opinions to the contrary, 
yet according to the law now ſettled, the deviſe to the infant in ventre fa 
mere was well limited, and if any child had been born, would have paſſed 
the term accordingly: ſecondly, that tho? no child was ever born, yet the 
remainders are notwithſtanding good; for there being no devilee, the de- 
vite, tho” void only ex poſt facto, falls to the ground as much as if it had 
been void in its creation, and this lets in the remainders immediately ; 
that tho' the clauſe by which the remainders are limited is in words, 
ſtrictly ſpeaking, conditional, yet they do not make it a condition, but 
only a limitation. Laſtly, that the contingencies muſt happen within a 
reatonable time; and therefore it may well operate by way of executory 
deviſe. And they ſaid they had ſeen the decretal order in the court 0! 
chancery, by which it appeared, that the ſame queſtion, ariſing upon this 
lame will and concerning the ſame premiſſes, came before lord Harcourt; 


and that he was of opinion, that the deviſe over of the reverſion in thirds 
to 
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| enſient with any child. Vin. Deviſe. L. 53. 


to the wife and two ſiſters was good, notwithſtanding the wife was not 
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27. The father ſettled a leaſe, with reference to his will; in which he In what cafe 
gare 500 | to each of his daughters, to be paid at the age of twenty- maintenance 


one; and if any or all died before that age, then to others; but deviſed 1 4 


no maintenance to them till their portions became payable : By the court, 
A maintenance cannot be decreed, becauſe of the deviſe over. 1 Chan. 
Cal. 249. 3 Salk. 127. | 
But if there is no deviſe over, the court will decree a maintenance in 
he mean time: Thus in the cafe of Harvey and Ilarvey, E. 1722. The 


fe nher ſeiſed of a real eſtate, and poſſeſſed of a perſonal eſtate, and ha- 


; ving ſeveral children, deviſeth all his real and perſonal eltate to his eldett 
ſon, charging the ſame with 10001 apiece to all his younger children, 
© payable at their reſpective ages of twenty one; but in the will no notice 
b taken of maintenance for the younger children in the mean time. The 
younger children bring their bill, in order to recover intereſt, or ſome 
maintenance during their infancy. Upon which, the maſter of the rolls, 
having taken time to conſider of the caſe, and having been alſo attended 
with precedents, decreed, that the younger children ſhould recover main- 
tenance, He obſerved, that theſe being veſted legacies, and no deviſe 
over, it would be extreme hard that the children ſhould ſtarve, when 
| intitled to ſo conſiderable legacies, for the ſake of their executors or ad- 
miniſtrators, who in caſe of their deaths would have the ſaid legacies : 
That in this caſe, the court would do, what in common preſumption the 
father, if living, would (nay ought to) have done; which was, to pro- 
vide neceſſaries for his children. 2 P. ill. 22. 


all be im- 


28. It is uſual in wills to deviſe all the houſhold ſtuff; by which words Houſtold 


plate about the houſe, and not for ornament, paſſeth ; but books, cattle, * 


| clothes, coaches, corn, carts, ploughs, waggons, and any thing fixed to 
the freehold, will not paſs by that word. Swin. a. 185. 
29. By a deviſe of houſhold goods, plate will paſs. 2 Yern. 638. 


uff, 


Houſhold 


7. 1727. Nichols and Osborn. The teſtatrix deviſed all her houſhold 899% 


goods to J. S. The queſtion was, Whether by the deviſe of the houſ- 


hold goods the plate ſhould paſs? Tho! it was reported on a reference 
to a maſter, that there were manifeſt intentions and declarations of the 
teſtatrix, that ſhe did not intend the plate ſhould paſs; yet the maſter 
certifying that the plate was commonly uſed in the houle, all the evi- 
dence touching the intention of the party was rejected, there being a 
compleat and plain will in writing, which muſt not be altered or in- 
livenced by parol proof. 2 P. Will. 419. : 

If a man deviſeth 12001 to 78, and by general words deviſeth all his 
goods chattels and houſhold goods in and about his houſe to the ſaid 7 S; 
money in the houſe will not paſs, he having a particular legacy deviſed to 
im. Swin, a. 185, 


30. It is uſual likewiſe to deviſe all the goods moveable and immove- All his goods, 


| le: Now by the civil law, actions and rights of actions paſs by the 
| Tod moveables, eſpecially when the words of univerſality are repeated 


what it im- 
plie 8. 
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in the will; as, I give to 7 5 all my moveable goods and imm 
of what kind ſoever, or whereſoever found. Swir. a. 185, 

One deviſeth all his goods; and whether a debt by bond paſſed to the 
deviſee was the queſtion : Decreed, by lord chancellor Cowper that | 
did; that theſe words ſeemed at common law to pats a bond, and to extend 
to all the perſonal eſtate ; but this being in the caſe of a will, and a wil 
relating to a perſonal eſtate too, it ought to be conſtrued according to 
the rules of the civil law: now the civil law makes bona mobilia and om, 
immobilia the membra dividentia of all eſtates ; bona immobilia are land, Jana 
mobilia are all moveables, which muſt extend to bonds, and therefore h 
the deviſe of all the teſtator's goods, a bond mult pals. 1 P. 7. 267. 

By a deviſe of all his goods, a leaſe to: years will paſs ; if there be not 
ſome other circumſtance to guide the intent of the devifee. Sin, 2. 
200. 

But where a man deviſed to his niece all his goods, chattels, houſt old uff, 
furniture, and other things which then were, or ſhould be in his houſe at the 
time of his death, and died, leaving about 2651 in ready money in the 
houſe ; it was decreed, that this ready money did not paſs : for by the 
words other things ſhall be intended things of like nature and ſpecies with 
thoſe before mentioned. M. 1729. Trafford and Berridge. 1 Abr. Eg 
Cal. 201. -:- ; | 

So where a man deviſed to his wife all his houſhold goods and other pouds, 
plate, and flock within doors and without, and bequeathed the refidue of his 
perſonal eſtate to another; it was decreed, that the teſtator's ready money 
and bonds did not paſs by the word goods: for if the words were to 
be taken in ſo large a ſenſe, it would make void the bequeſt of the re- 
ſiduum ; and therefore the words other goods ſhould be underſtood to ſig- 
nify things of the like nature with heouſhold goods, that the whole wil 
might have its effect. 3 P. Will. 112. | 

Chattels doth 21, By a deviſe of all his chattels, the deviſee ſhall not have glaſs of 
= my . the windows, wainſcot, tables dormant, fats in the brewhouſe fixed to 
he or the freehold, nor furnaces, nor the box or cheſt wherein the teſtator's 
evidences are; nor doves in the dove houſe, nor fiſhes in the pond, nor 
deer in the park: for theſe things belong all to the heir. CA. 181. 
Lands, implies 32. If a man ſeiſed of land for life, or in fee, or tail, in his witc's 
thecorn grow- right or his own, fows it with corn, or any manner of grain, and dies 
ng thereon." 1 Ore ſeverance; it ſhall go te the executor of the huſband, and not 
to the wife or heir that ſhall have the land. Went. 39. Sin. 421: 
2 Inſt. 81. Hob. 132. 

But where a man was ſeiſed of land in fee, and ſowed the land, and 
deviſed the ſame, and died before ſeverance; it was adjudged, that in thus 
caſe the deviſee ſhould have the corn, and not the executors of the de- 
viſor ; for the deviſee, in relation to the chattels belonging to the Jand, 

is put in the place of the executors, by the words of the will. M. 20 J. 
Spencer's caſe. Winch. 51. Swin. a. 183. 5 

So if a man ſeiſed in fee ſows copyhold lands, and ſurtenders them t9 

the uſe of his wife, and dies before the ſeverance; it ſeems that the wit 


ſhall have the corn, and not the executors of the huſband : for this 1s a 
| | diſpoſition 


oveable, 
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{poſition of the corn, it being appurtenant to the land; and fince the 
aulband hath diſpoſed of it during his life, it cannot go to his executors. 
1 Roll's Abr. 727. 

And the reaſon why the corn paſſeth to the donee as appertaining to the 
ſoil when the property of the ſoil alters, and yet ſhall not deſcend to the 
heir as appertaining to the ſoil when the property of the foil remains in 
the firſt owner, is this: Becauſe every man's donation ſhall be taken moſt: 
ſtrongly againſt himſelf ; and therefore it ſhall pals not only the Jand 
it felt, but the chattels that belong to the land. But no chattels can de- 


ſcend to the heir, and therefore they go to the executor. Gilbert's Low of 


Evid. 250. 

So if land be ſold; the corn growing ſhall go to the purchaſer of tlic 
land, unleſs ſpecially excepted. . Went. 59. 

A perſon ſeiſed in fee ſows the land, and after grants it to A for life. 
remainder to B. A enters, and dies before the corn is ſevered : His exe- 
cutors or adminiſtrators ſhall not have the crop, becauſe he was not at any 
charge or induſtry, but B ſhall have it. Hob. 132, 

Generally, the diſtinction ſeemeth to be, where the eſtate is determined 
by the act of the party himſelf, and where it is determined by the act ot 
another, 

And therefore Littleton ſaith, if the leſſee, being tenant at will, fow 
the land, and the leſſor after it is ſown, and before the corn is ripe, put 
lum out; yet the leſſee ſhall have the corn, and ſhall have free entry, 
egreſs, and regreſs, to cut and carry away the corn, becauſe he knew nor. 
at what time the leſſor would enter upon him. Otherwiſe it is, if tenant 
for years, who knoweth the end of his term, ſows the land, and his tern 
ends before the corn is ripe; in this caſe, the leſſor or he in the rever- 
ſion ſhall have the corn, becauſe the leſſee knew the certainty of his term 
and when it would end. Ltt. ſect. 68. 

And the reaſon why the tenant at wilt ſhall have the corn is, becauſe 
lis eſtate is uncertain ; and therefore leſt the ground ſhould be vnma- 
nured, which would be hurtful to the publick, he ſhall reap the crop 
which he ſowed in peace, albeit the leſſor doth determine his will before 
it be ripe. And ſo it is, if he ſet roots, or ſow hemp, or flax, or any 
other annual profit; if after the ſame be planted, the leſſor ouſt the leſſee, 
or if the leſſee dieth, yet he or his executors ſhall have that year's crop. 
But if he plant young fruit trees, or young oaks, aſhes, elms, or the like, 
or tow the ground with acorns there the leſſor may put him out notwith- 
ſtanding, becauſe they will yield no preſent annual profit. And this 
is not only proper to a leſſee at will, that when the leſſor determines his 
wil, the leflee ſhall have the corn ſown; but to every particular tenant 
that hath an eſtate uncertain. And therefore if tenant fer life foweth the 
ground, and dieth ; his executors ſhall have the corn : for that his eſtate 
was uncertain, and determined by the act of god. And the ſame 
law is of the leſſee for years of tenant for life. —— So if a man be ſciſed 
of land in the right of his wife, and ſoweth the ground, and he dieth; his 
executors ſhall have his corn, and if his wife die before him he ſhall have 
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the corn. But if huſband and wife be jointenants of the land, and the 
huſband ſoweth the ground, and the land ſurviveth to the wife; it is fd 
that ſhe ſhall have the corn. So if a woman ſeiſed in fee or for life 
ſows the land, and then takes a huſband, and he dies before the ſeverance. 
the wife ſhall have the profits, and not the executors of the huſband : fon 
the corn committed to the ground is a chattel real, which is annexed and 
belonging to the freehold ; and not a chattel perſonal, annexed to the 
freehold and transferred. And therefore it the huſband doth not diſpoſe 
of it during his life, it belongs to the wife and not to the huſband. —— 
So if the huſband ſows the land, and dies before ſeverance ; the wife ſhall 
have the third part of the land fo ſown for her dower : for ſhe ſhall be in 
of the beſt poſſeſſion of her huſband, above the title of the exccutor, 
and it would be unreaſonable, if her huſband had all corn land, that ſhe 
ſhould ſtay for her ſubſiſtence for a whole year, till the crop ſhould be re- 
newed. If a man ſeiſed of lands in fee hath iſſue a daughter, and 
dieth, his wife being enſient with a ſon; the daughter ſoweth the ground 
the ſon is born; yet the daughter ſhall have the corn, becauſe her eſtate 
was lawful, and defeated by the act of god; and it is good for the com- 
monwealth that the ground be ſown. But if the /efſee at will ſow the 
ground with corn, and after he himſelf determine his will, and refuſeth 
to occupy the ground; in that caſe the leſſor ſhall have the corn, becauſe 
he loſeth his rent. And if a woman, that holdeth land during ber 
widowhoed, ſoweth the ground, and taketh huſband ; the leſſor ſhall have 
the corn, becauſe the determination of her own eſtate grew by her own 
act. But where the eſtate of the leſſee being uncertain is defeaſible 
by a title paramount; or if the leaſe determine by the act of the leſſee, 
as by forfeiture, condition, or the like: there, he that hath the right 
paramount, or that entreth for any forfeiture or the like, ſhall have the 
corn. So if a diſſeiſor ſow the ground, and fever the corn, and he 
who is diſſeiſed re-enter; he ſhall have the corn, becauſe he entreth 
by a former title: and ſeverance or removing of the corn altereth not the 
caſe ; for the regreſs is a recontinuation of the freehold in him in judg- 
ment of law from the beginning. 1 Inf. 55. 2 Inſt. $1. 1 Koll's Ar. 
2% | 
4 33. Generally, by the eccleſiaſtical law, all conditions againſt the liber. 
ty of marriage are unlawful, as being a reſtraint on the natural liberty of 
mankind, and an hindrance to the propagation of the ſpecies. ; 
So if the condition be, that the legatee marry according to the appoint- 
ment, arbitrament, or conſent of ſome other perſon, this is rejected as 
unlawful. God. O. L. 45. 5 
But if the conditions are only ſuch as whereby marriage is not abſolute- 
ly prohibited, but only in part reſtrained, as in reſpect of time, place, 9! 
perſon; then ſuch conditions are not abſolutely to be rejected. Cad. 0. 
* | | 
So if the condition be, not to marry before the age of twenty years 
this condition is to be performed; otherwiſe, if it is cogtinued to an un- 
reaſonable length. &« 
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80 if the condition be, not to marry ſuch a particular perſon, or a wi- 
Jom, or of one particular place, or the like. 
E Generally, in the temporal courts, the diſtinction ſeemeth to have been, 
where the legacy is deviſed over to another, and where it is not deviſed 
over: in the former caſe it hath been held, that the reſtraint ſhall be good, 
{a as the legacy ſhall not be due, unlets the condition be performed ; but 
in the latter cafe, where there is no deviſe over, it hath been held, tliat 
the proviſo or condition 15 only in terrorem, to make the perſon careful, 
but not to defeat the legacy. 1 Cha. Ca. 22. 1 Hern. 20. 2 Vern. 293. 3575, 
And upon this foundation the caſe of Hervey and Afton, M. 10 C. 2. 
before the maſter of the rolls, ſeemeth to have proceeded : The cate 
was, Sir Thomas Aſton by ſettlement after marriage created a term in 
truſt by mortgage or {ale to raiſc 20001 for each of his daughters por- 
tions, provided they marry with their mother's conſent, and if either 
« die before marriage with ſuch conſent, her portion to ceaſe, and ths 
« premiſſes to be diſcharged ; and if railed, then to be paid to the per- 
« ſon to whom the premiſſes ſhould belong : * and afterwards by will 
created another truſt term to augment their fortunes 2000 1 apiece 
more, but ſubject to the condition as in the ſettlement, and gave the reſidue 
over and above the 20001 apiece to his wife: and by a codicil created 
another truſt term for the better raiſing of his daughters portions. Sir 
Thomas died, leaving two daughters. One of them married after the 
age of 21, the other before the age of 21, and both of them without the 
conſent of their mother. The maſter of the rolls decreed, that the por- 
tions ſhould be paid notwithſtanding ; proceeding upon a ſuppoſition, 
that the portions by theſe words were not deviſed over. Cha. Ca. Talb. 212. 
But on an appeal from this decree, the lord chancellor Hardwicke, 
aſſtſted by the two chief juſtices Lee and Willes and the chief baron 
Comyns, reverſed the decree; and the arguments urged by the court 
tor this reverſal ſeem to proceed upon a ſuppoſition, that the proviſo 
or limitation ſhall be good, whether the portions be deviſed over or 
not. Namely, firſt, that it is the right and liberty of the ſubject, who 
makes a voluntary diſpoſition of his own property, to diſpoſe of it in 
what manner, and upon what terms and conditions he pleaſeth. Se- 
condly, that it is an eſtabliſhed: maxim of law, that if an eſtate in land, 
or intereſt out of the land, is limited to commence upon a condition 
precedent; nothing can veſt or take effect, till the condition is per- 
formed. And this is fo ſtrong and fo ſettled a point, that altho' the 
previous act was at firſt impoſſible by the act of god, or other accident, 
the eſtate can never veſt. Thirdly, that it is moſt agreeable to the rules 
of equity, to direct the execution of the truſt according to the intent 
ot him who appointed the truſt, It is faid, that a truſt is to be 
conſtrued favourably : and it is true, it is to be conſtrued with as much 
advantage as may be to make good and anſwer the intent and delign 
of the party, but it is to be conſtrued ſtrictly with regard to the exc- 
cation of the truſt; and therefore it would be a ſtrange thing, when 
the truſt directs the truſtees to pay the money at the time of the daug"- 
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ter's marriage with her mother's conſent, that the court ſhould din 
them to pay the money before that time. Fourthly, that a reſtraint in 
the preſent caſe is not only lawful, but prudent and reaſonable, and 5 
conſequence more likely to enſue from it, than the hindrance of an incon. 

ſiderate or imprudent marriage. Comyns 7 44. 
And upon theſe principles the ſtatute of the 26G. 2. c. 53. ſeem}, 
afterwards to have been eſtabliſhed; which, in the caſe of a perſon unde; 
21 years of age marrying without the conſent of parents or guardian: 
renders the marriage itſelf null and void. 
In the caſe of Needham and Vernon, 25 C. 2. Lands were deviſed in 
truſt for raiſing portions for daughters, payable upon their marriages with 
conſent of the truſtees ; but if they married without conſent, then to . 
main over to another. The daughters were old, and never intended to 
marry, but to lay out their portions in a purchaſe of annuities for their 
lives. And it was held that they ſhould have their portions immediately, 
upon giving ſecurity to indemnity againſt the perſons to whom the por 
tions. were deviſed over. And the like hath been decreed, upon 
giving ſecurity to refund, if the condition ſhould be broken. 1 4. 
Eg. Caf. 111. 
Condition not 34. It a legacy be given on condition not to diſpute the will, and the 
to give trouble Jepatee commenceth a ſuit whereby he diſputes the validity of the will, yet 
ro the exccu this is no forfeiture of the legacy, if there was probable cauſe of conte 
wy this gacy, pro cauſe of conteſt 

ing it. 3 Bac. Abr. 479. 

And even altho' there be no probable cauſe; yet where a legatee, or 
other perſon intereſted, hath a right to ſee the will proved in ſolemn 
form, his making uſe of that right cannot (as it ſeemeth) be deemed a 
diſturbance. 
E. 1724. Nutt and Burrel. The teſtator gives to B a legacy, on 
pain of forfeiture of it, in caſe he ſhould give his wife (whom he made 
executrix) any trouble in relation to his eſtate. B brings a bill againlt 
the wite, for which there was very little colour, and among{t other 
things demands his legacy. The chancellor was of opinion that the 
uit was very frivolous, but would not declare the legacy torteited. Cha, 
Ca. King. 1. | 
But in the caſe of Cleaver and Spurling, J. 1729. A perſon by his wil 
gives a legacy to his daughter, provided that it ſhe or her huſband reiule 
to give a releaſe, or put the executors to any trouble, the ſame ſpal! £9 
over to her fiſter's children. The daughter and her huſband being wick 
in the cuſtom of the city of London) ſue for her orphanage part. De 
creed, that the legacy was forfeited ; for however it might have been con. 
ſtrued to be intended only in terrorem, yet being deviſed over, and by 
that means a right to this legacy being veſted in a third perſon, 4 
court of equity could not deveſt it or call it back again. 2 Lee 
Will. 528. 5 
H. 1710. Webb and Webb. The father gave a legacy of 401 to Is ſon, 
upon condition that he ſhould not diſturb the truſtees. They applied to 


the court for an execution of the traſt, and that he might cither join Feat | 
X | chen 
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E em in a fale, or loſe the legacy. And it was decreed accordingly, by 
Ilarcourt lord chancellor. 1 P. Will. 136. 
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Lord Coke ſays, where in one will there be divers deviſes of one thing, Thing devifed 


the laſt deviſe taketh place. 1 Inſt. 112. 
But lord chief baron Gilbert ſcemeth to ſay, that if lands be. deviſed to 


one, and after in the ſame will to another; they ſhall take it between them. 
Cu. 159. 


twice, 


36. A deviſe by one Joint tenant of land deviſable, which he holdeth Things which 


in fee, at his death, jointly with a ſtranger, is not good: But if ſuch: 


a perſon hath 
jointly with 


deviſor doth ſurvive all his companions, then ſuch deviſe is Soo. ether. 


Perk. 219. | 
Alſo a man cannot bequeath by will any of thoſe goods or chattels 


which he hath jointly with another, tho' by act in his lite time he might 
diſpoſe of his part; if he bequeath his portion thereof to a third perſon, 
the legacy 1s void, and the ſurvivor ſhall have the whole, notwithſtanding 
the will. But joint merchants are to be excepted out of this rule; for the 
wares, merchandizes, debts, or duties which they have as joint merchants 
or partners, ſhall not ſurvive, but ſhall go to the executor of him that 
dies; and this by the law of merchants. Law of Teſt. 188. 

And by the cuſtom of the city of London, he which holdeth tenements 
in London jointly with others, may deviſe that which belongeth to him, 
without any other ſeverance. Privileg. Lond. 145. 


37. Generally, If the legatary die before the legacy be due, the legacy is In what caſes a 


extinguiſhed. Infomuch that if the teſtator by his laſt will do bequeath 
his lands and tenements to a man and his heirs; yet if ſuch perſon die 
before the teſtator, the deviſe is merely void, and his heirs cannot recover 
the land by force of the will; becauſe the deviſce was not in being when 
the will ſhould take effect; and the word heirs in this caſe is not a deſig- 
nation of the perſon who ſhall take, but a limitation of the eſtate; for if 
it was a deſcription of the perſon, then his widow would be endowed. 
Plewd. 345. Swin. 35, 560. Law of Teſt. 230. 

And fo it is, if the deviſce of a copyhold die before the deviſor; not- 
wichſtanding the ſurrender by the deviſor of the copy hold to the uſe of his 
will. Str, 445, 

And fo allo it is, if the legatee lives as long as the teſtator, but doth 
not ſurvive him; for they may both die at one inſtant, as in a ſtorm at 
lea they may both be drowned together, or by the falling of an houſe 
may both be killed at once: but if the legatee overlive the teſtator, 
cven tho” it be but for a moment, the legacy is due, and may be re- 
77. by the executors or adminiſtrators of the legatee. Lew of 

el. 231. 

M. 6 An. Snell and Dee. The teſtator bequeathed by his will in theſe 
words; I give 1001 a piece to the two children of 7 &, at the. end of ten 
years after my deceaſe. The children died within the ten years. And 
by Cowper lord chancellor, This is a lapſed legacy, and ſhall not go to 
tae executors of the children: For the diverſity is, where the bequeſt is 


co take effect at a future time, and where the payment is to be made at 
a future 


legacy ſhall be 
ſaid to lapſe. 
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cutor in truſt. One of the four reſiduary legatees died in the life of the 
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a future time: Wherever the time is annexed to the legacy it ſelf, and ney 
to the payment of it; if the legatee dies before the time of payment. 
is a lapſed legacy in that caſe. 2 Salk. 415. v7 

T. 1721. Bagwell and Dry. The teſtator, amongſt other things, be. 
queathed the ſurplus of his perſonal eſtate unto four perſons equally 90 
be divided among them, ſhare and ſhare alike; and made A B his (4s. 


teſtator. After which, the teſtator died. And the queſtion being, t9 
whom the fourth part deviſed to the reſiduary legatee who died in the fe 
of the teſtator belonged ; the lord chancellor, after time taken to confider 
of it, delivered his opinion, that the teſtator having deviſed his reſiduum 
in fourths, and one of the reſiduary legatees dying in his life time, the 
deviſe of that fourth part became void, and was as fo much of the tefta. 
tor's eſtate undiſpoſed of by the will; that it could not go to the ſuryi- 
ving legatees, becauſe each of them had but a fourth part deviſed to him 
in common, and the death of the fourth reſiduary legatee could not avail 
them, as it would have done had they been all joint tenants, for then the 
ſhare of the legatee dying in the life time of the teſtator would have 
gone to the ſurvivors; but here the reſiduum being deviſed in common, 
it was the ſame as if the fourth part had been deviſed to each of the four, 
which could not be increaſed by the death of any of them. This ſhare 
ſhall not go to the executor, he being but a bare executor in truſt; and 
conſequently it belongs to the teſtator's next of kin according to the ſta- 


into tl 
dies 11 
legate 
ſurviv 

De 
it was 


law, 


tute of diſtribution ; and as to this, the executor is a truſtee for ſuch next C * 
of kin. 1 P. Vill. 700. , 2 
M. 2 G. 2. Page and Page. A Perſon deviſeth to his fix relations, all ö py 


his lands and all his perſonal eſtate, in truſt to perform his will, and after 
all theſe things diſcharged, directed that the remainder ſhould be equally 
divided amongſt them, ſhare and ſhare alike, and made his ſaid fix rela- 
tions executors. One of the ſix legatees died, and then the teſtator 
died. The queſtion was; whether the ſhare of that legatee who died in 
the life time of the teſtator ſhould go to the. ſurviving legatees, as part 
of the reſiduum; or whether in this caſe it ſhould go to the next ot 
kin of the teſtator, as ſo much of his eſtate undiſpoſed of. It was ar- 
gued, that where there is a lapſed legacy, it falls into the reſduum of 
the perſonal eſtate generally; but here a part of the reſiduum it felt 
1s a lapſed legacy, and conſequently undiſpoſed of, and ought to £ 
to the next of kin of the teſtator. For the executors are to take 
nothing as executors, but as reſiduary legatees. And one or the Jeg2- 
tees dying in the life time of the teſtator, his ſhare muſt go according 


* 


to the ſtatute of diſtributions, as undiſpoſed of. And fo it was decree. 
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M. 1705. Elliot and Davenport. The teſtator by his will reciting, that 
B owed him 4001, gave and bequeathed the ſame to him, provided that 
out of it he paid ſeveral particular ſums in the will mentioned, to his wite 
and children, and the reſidue he freely and abſolutely gave him, and re- 
quired his executor, immediately on his death, to deliver up the ſcculit, 

| wok an 


GS 


(ills, Form and manner. 


ad not to meddle with the debt, but to give ſuch releaſe as B his execu- 
dors or adminiſtrators ſhould require. B died in the life time of the teſ- 
nor. It was held, that the money directed to be paid to the wife and 
children was well deviſed; but as to the reſidue deviſed to the debtor 
timſelf, it was a lapſed legacy, he dying in the lite time of the teſtator; 
but it was admitted, that if the teſtator had ſaid, I forgive ſuch a debt, 
or that my executor ſhall not demand it, or ſhall releaſe it, that would 
have been a good diſcharge of the debt, tho' the debtor had died in the 
fe time of the teſtator. 2 Vern. 521. 1 P. Vill. 83. 

7. 1731. Willing and Baine. The teſtator deviſed by his will 2001 a 
piece to his children, payable at their reſpective ages of twenty-one; and 
if any of them died before twenty one, then the legacy given to the per- 
ſon ſo dying to go to the ſurviving children. One of the children died 
in the teſtator's life time. And the queſtion was, whether the legacy 
ſhould go to the ſurviving children, or ſhould be a lapſed legacy, and fink 
into the ſurplus. By the court; The rule is true, that where the legatee 
dies in the life of the teſtator, his legacy lapſes, that is, it lapſes as to the 
legatee ſo dying; but in this caſe the legacy is well devited over to the 
ſurviving children. 3 P. Will. 114. 

Devite of a legacy to a perſon and his aſſigns; the legatee died before 
it was paid: adjudged, that his adminiſtrator ſhall have it as aſſignee in 


law, 1 Koll's Abr. 915 


When the legacy is conditional, the legacy is not due, until the condition be 


performed: And therefore if the legatee die before the condition is per- 


| tormed, the legacy is extinguiſhed ; except in ſome few caſes. Law of 
TJ. 231. | 
It a legacy be given to a child, payable at his age of twenty one years, 
| and the child dies before he attain that age; tho' the adminiſtrator of 
the child is intitled to the legacy, yet he {hall not have it till ſuch time 
% the child, if he had lived, would have attained his age of twenty one 
fears. 2 Fern. 199. 2 P. Will. 478. | 

But if a legacy be deviſed to a child payable at his age of twenty one 
years, and if he dies before that age, then the legacy to go over to ano- 
ther; in this caſe, if the child dies before he attzins the age of twenty one, 
the ſecond legatee ſhall have the legacy immediately. 2 Fern. 283. 
J. Will. 458. Viner, Deviſe. G. d. 35. 

So if a legacy be given to an infant, to be paid at his age of twenty one 
years, and the executors to pay intereſt for it until it becomes payable; 
it the infant dies before twenty-one, it is due preſently to the executor 
or adminiſtrater of the infant: but if no intereſt was ro be paid for it, 
| ten it ſhall not be paid until ſuch time as the infant would have come 
| twenty one in caſe he had lived . becauſe there it is a benefit the teſta- 
| Or intended to the executor by keeping it in his hands but in the other 
| Cale it would be none, when intereſt was payable. 2 Freem. G. g. 
So where the teſtator bequeathed to an infant 10001, payable at twenty 


de; and in the mean time the infant to have the yearly ſum of 201, 
EE bug not 
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not amounting to the intereſt of the legacy given him. The infan: he 
before twenty one. It was held by Raymond chief juſtice, Jeky] naler 
of the rolls, and Eyre chief juſtice, that the executors of the infant 
mould wait for their legacy, till ſuch time as the infant had he lives 
would have been twenty one; it being unreaſonable that the executor; 
of the infant, ſtanding in his place, ſhould be in a better cafe than the 
infant himfclf would have been had he been living; and it was to * 
preſumed, that the teſtator had made a computation of his eſtate, aud 
conſidered when the ſame would bear and allow of the payment ef thi, 
legacy; and that no reaſon could be given, why an uncertain accider: 
ſhould accelerate the payment of this legacy before the time, which wi 
at firſt intended for that purpoſe. 2 P. Will. 335: 


Generally, it is to be conſidered, whether the time be joined to the fh. 
Nance of the legacy, or to the payment : It it be joined to the „,d 
the legacy, and the legatee dies before the day, the legacy is gone; as if 
the teſtator give to Þ 1001 when he cometh to the age of twenty one 
years, and B dicth before, the legacy will not go to his executors or ad. 
miniſtrators: But if the day be joined to the payment of the legacy, 
the executor or adminiſtrator of the legatee ſhall have the legacy, tho 
the legatee die before the day; as if the teſtator hequeath 1001 to h, 
and wills that it ſhall be paid to B when he attains the age of twenty one 
years, yet his executors or adminiſtrators may recover the legacy when 
the time is expired that B ſhould have attained that age if he had lived. 
Law of Teſt. 232, 233. 
And this is agrecable to the rule of the civil Law, which is, that if 
legacy be deviſed to one generally, to be paid or payable at the age d 
twenty-one, or any other age; yet this is ſuch an intereſt veſted in the 
legatee, that his executor or adminiſtrator may ſue for and recover it; fh 

it is debitum in preſenti, tho ſolvendum in futuro, the time being annexei 
to the payment, and not to the legacy it ſelf : So if the legacy is made t; 
carry intereſt; tho' the words to be paid, or payable be omitted, it ſhall be 
an intereſt veſted. But if a legacy be deviſed to one of twenty one, Or! 


va 


or coben he ſhall attain the age of twenty one, and the legatee dies bete 
he attains that age, the legacy is lapſed. But where the legacy 15 
ariſe out of a real eſtate; this, by the better authorities, ſhall not £0 ' 
the repreſentative of the legatee, but ſhall ſink in the inheritance lor e 
benefit of the heir, as much as if it was a portion provided by a H, 
riage ſettlement. But when the legacy is to be paid out of a Pe 
eſtate, the above diſtinction hath been allowed of; and Cowper 1” 
chancellor ſaid, that tho? it was at firſt introduced upon very flencer bl. 
ſons, and probably upon no other but from a conſtant willingnels 18 
civil law to ſtretch in favour of a particular legatee, againſt the reſidu- 
ary legatee who went away with the whole ſurplus of the perſonal eſtate: 
yet as the chancery hath now a concurrent juriſdiction with the ſpiritus 
eourt in matters of this nature, he thought it highly reaſonable chat there 
ſhould be a conformity in their reſolutions, that the ſubject might 7 
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the ſame meaſure of juſtice, in which court ſoever he ſued. Law rf 

. 242, 243. 

LY? 4632. B05 and Smith. The teſtator deviſed 1001 to his daughter 
{or her portion, chargeable upon a real eſtate, and payable at twenty one; 
and the daughter died before twenty one: the portion ſhall ſink in the 
lund. But it is otherwiſe, if no time had been limited for the payment 
of the portion; for in that caſe it goes to the executor of the daughter. 
And there is no difference, whether the portion is ſecured by ſettle- 
ment or by will, if it be to be raiſed out of a real eſtate, and the 
party dies before it is payable; for in either caſe it ſinks in the lands. 
2 Fern. 02. 

II. 1000. Norfolk and Gilſerd. The Teſtator by will charged his lands 
with 60001, for the child his wife was then enſient with, if it proved a 
daughter; with a clauſe of entry for non-payment. A davghter is born, 
who dies. It was decreed, that the 6000] ſhould not be raiſed for the bc: 
neßt of her adminiſtrator. 2 Vern. 208. | 

M. 1684. Bartholomew and Meredith. The teſtator deviled lands to be 
{old for payment of portions to younger children, and one of the children 
dies after the portion was payable, tho' before the lands ſold. It was 
held, that it being an intereſt veſted, his adminiſtrator ſhould have it 
1 Vern. 276. 1 5 

E. 1701. Jackſon and Farrand. The teſtator by will gave 5o00l to his 
daughter, to be paid by his executors at the age of twenty-one out of his 
perſonal eſtate and the rents of his real; and if not raiſed by that time. 
the executors to ſtand ſeiſed and take the rents till 300! is raifed, and 
after payment gives the land to his fon. The daughter marries at eigh- 
teen, and dies under twenty one, leaving iſſue a daughter. The huſ- 
band takes adminiſtration. It was held, that the portion ſhould be rai- 
led, and that by a ſale, tho? the land would produce little more than the 
00 l. 2 Vern. 424. 

I. 1740. Lowther and Condon. Thomas Condon, eſquire, by his will 
gave unto his daughter Diana Condon the ſum of 10001, to be raiſed 
and paid unto her, immediately after the deceaſe of her mother, out of 
her mother's jointure lands, with intereſt of {ix pounds in the hundred 
from the death of her mother till the ſame ſhould be paid. Thomas 
Condon dies. After which, his daughter Diana intermarries with Sir 
William Lowther, and dies in the life time of her mother. Laſt of all 
ine mother dies. And Sir William Lowther, as adminiſtrator to is 
wife, brings his bill for the recovery of the 10001. It was inſifted by 
the detendant the heir at law, that as the ſaid ſum was to be raifed 
aud paid out of the lands, and the late lady Lowther died before the 
ame when this ſum became payable, namely, before the death of her 
mother the teſtator's widow, the ſame ought to fink into the eſtate for the 
benefit of the heir, and ought not now to be raiſed. By Hardwicke 
ord chancellor: It is clear, if this were to be paid out of a perſonal 
eſtate, it would have been tranſmiſſible to an adminiſtrator: It is indeed 


rue, that it hath been an eſtabliſhed rule in general, as to real eſtates, 
Yor. II. 4 E that 
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Surplus. 


contingencies happeneth, it ought to ſink, becauſe the legatee wanted ng 
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that where a legatee dies before the time of payment of the legacy, x 
ſhall fink into the eſtate; but with regard to portions or fortunes fr 
daughters, the circumitance of the legatee is to be conſidered ; ax Where 
2 portion is given to one immediately, payable when ſhe attaineth the agt 


of twenty one or marrieth, and ſuch perſon dieth before either of th 


perſonal proviſion; but in this caſe, as lady Lowther was married, ang 
lived married for ſome years, there is the leſs reaſon that it ſhould fink. 
And it was decreed, that this was an intereſt veſted, and as ſuch trac. 
miſſible to the adminiſtrator, and the legacy ſhould not fink into the eſtate 
ior the benefit of the heir at law. 

But if a legacy be chargeable 4% upon the real and perſonal eſtate; 
then ſo much thereof as the perſonal eſtate will extend to pay, ſhall gd 
to the exccutors or adminiſtrators of the child; for in ſuch caſe, as far 
as the executor or adminiſtrator claims out of the perfonal eſtate, he ſhail 
ſucceed according to the rule of the ſpiritual court where theſe things are 
determinable, altho? the infant legatee dies before the portion or legacy 
becomes due: But ſo far as ſuch legacy is charged upon the land; the 
court of chancery will not countenance the loading of an heir, merely fat 
the benefit of an adminiſtrator. 2 P. Vill. 276, 601. 

38. It ſeemeth now to be the general opinion, where there is an ex- 
preſs legacy given to an executor, and no deviſe of the ſurplus, that ſuc! 
iurplus ſhall not go to the executor, but thereof he ſhall be only a truſtet 
for the next of kin, and the ſame ſhall be diſpoſed according to the ſtatute 
ot diſtributions. But where no expreſs legacy is given to the executor, 
there the ſurplus ſhall go to the executor, if not otherwiſe deviſed in the 
will. Law of Teſt. 416, 417. 3 

AM. 1687. Fofter and Munt. A man deviſed particular legacies to hs 
children and grandchildren, and 101 a piece to his executors for thei 
care; the ſurplus of the perſonal eſtate being 3000! and upwards. The 
queſtion was, Whether the ſurplus ſhould be a truſt for the children, 0r 
go to the executors. And it was decreed a truſt for the children. Ard 
the decree was affirmed in the houſe of lords. 1 Fern. 473. 2 Vern. 645. 

H. 1697. Earl of Briſtol and Hungerford. The teſtator deviſed lands 
to be told for payment of his debts, and ordered that the ſurplus ſhould 
be deemed part of his perſonal eſtate and go to his executors, and gare 
to his executors 1001 apiece as a legacy. The queſtion was, Whccher 
the executors ſhould have the ſurplus to their own uſe, or ſhould i: 
bute according to the ſtatute of diſtribution. For the executors It Was 
inſiſted, that the ſurplus ſhould be part of his perſonal eſtate, and go. 
the'n, and that he meant it to their own uſe z and his giving them a 
gacy of 1001 apiece cannot alter the caſe, for the ſurplus perhaps Mg 
be nothing ; and therefore he gave them the 1001, that they might 5 
all events be ſure of ſomething, and not to exclude them the beneſit > 
the ſurplus : and this being a deviſe of the ſurplus, after debts and le 
gacies paid, cant et be a truſt in them, for then all their truſt 15 Per 


5 . . zr vas 1a! 
formed, when debts and legacics are paid. On the other fide it was 497 


tha: 
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har the words in the will, that the ſurplus ſhould be part of his perſonal 
elbate and ge 70 his executors, were only intended to exclude the heir, who 
ee would have had it, and not to give any greater intereſt to his exccu- 
tors than they would have had otherwiſe. And of that opinion was the 
lord chancellor, who decreed that they were truſtees of the ſurplus for the 
next of kin. 1 Abr. Caf. Eq. 244. | 

But where a man deviſed his library of books to one, except ten bool: s 
ſach as his wife ſhould chuſe, and made her executrix ; it was decreed, 
that ſhe ſhould not by this deviſe be excluded from the benefit of the 
ſurplus of the perſonal eſtate. 7. 1704. CHs and Rogers, Abr. 
Cal. Eq. 245. 

So where one not of kin, but a ſtranger, was made executor, and he 
conſiderable legacies given him; altho' it was decreed, in favour of 1 
teſtator's two brothers, that the ſurplus ſhould be diftnbuted, yer up 
appeal to the houſe of lords, that deerce was reverſed ; not barely 25 
ſtood upon the will, but that parol proof ought to be received in tavort 
of the executor's title, conſiſtent with the will; and the proof being full, 
as to the teſtator's frequent declarations, that his executor, tho? a ſtranger, 
ſhould have the ſurplus, it was decreed accordingly. 1 Abr. Eq. 
Caſ. 245. h | 

This point, how far the executor ſhall be intitled to the furplus, altho' 
he be not by the expreſs words of the will appointed refiduary legatee, 
having been long litigated; in the year 1725, King then lord chancellor 
brought a bill into the houſe of peers (which paſſed that houſe) to ſettle 
the point: but it was thrown out by the houte of commons. The bill 
was to have ſettled it for the benefit of the executor. Str. 569. 

But ſince that time, the general rule ſeemeth to have been, that where 
executors have legacies given them, and the ſurplus is not ſpecially de- 
vited, they ſhall be truſtees of the ſurplus for the next of kin, unleſs there 
appear in the will ſpecial circumſtances of the teſtator's intention to the 
contrary, _ 

In the year 1736, Sir Joſeph Jekyll, ſpeaking of the caſe of Fer and 

unt, ſaid, It had been often urged, that that caſe turned upon fraud; 
but that he had looked into all the proceedings, and there was no ſuch 
thing pretended, but the whole turned upon this, — that as the executors 
legacy was given for their care, unleſs ſuch care was to turn to the benefit 
et others, and not of themſelves, the will would be abſurd; and there- 
ore it neceſſarily followed, that the teſtator deſigned them only to be truſ- 
tees for the next of kin; and tho' no ſuch declaration was made, yet the 
legacy being given generally, the law made the ſame conſtruction, and it 
vas for their care; it being impoſſible to imagine, that the teſtator would 
Sve a general legacy, if he intended the executors ſhould take the whole. 
2 r. Eg. Caſ. 443. 
1 in the caſe of Newftead and Johnſon, July 15, 1740. The teſtator 
am Lawſon directed 30001 out of his ſtock in trade, to be laid out 
m lands to be ſettled to the uſe of his firſt fon in tail male, with remain- 

Ars Over; and as to all the reſt and reſidue of his joint ſtock and partner- 
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and teſtament, notwithſtanding her coverture ; and his vill was, th 
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ſhip in trade, he gave it to John Senior his executors adminiſtrators and 
4 and his will and deſire was, that Allen Jobnſon his fon in law and 
the ſaid John Senior agree to be partners, and enter into articles as coun) 
ſhall adviſe; and as to his ſaid deviſe to John Senior, he declared the ſme 
to be in truſt only for his daughter Elizabeth Zohn/on, for her ſole and 
ſeparate uſe during her lite, and for ſuch other uſcs and purpoſes a3 ſhe 

thould appoint by any deed or writing in her life time, or by her lat ill 


laid Allen fobnſon, his daugh ter's husband, ſhould have nothi; 17 
with the { 3 or receive any part thereof, otherwile than a . mart. 
ner. Then the teſtator, after giving ſeveral directions about the partner- 
Ip, makes his daughter Elizabeth Johnſen ſole executrix. 1 he teſtator 
died. And his debts and legacies being paid, there remained a large 
ſurplus; for an account of which the bill was bro! nee and that the 5 
cutrix mich bc a truitee of the ſame for the next of kin to the teſtat tor 
By the lord chancellor Tlardivicte: The caſes in regard to excl ling 
executors from taking the ſurplus of the perſonal eſtate, by reaſon of ihe 
particular legacie 5 betore e given to them, have been very various, and un- 
dergone diner determinations, according to the different circumſtances 
and: © prong and way of reaſoning of diflerent perſons concerning them 
and it is abſolutely impoſſible to reduce all thoſe caſes to any certain ge- 
neral rule, without ſome contrarie ty between them. But I think the pre- 
nt caſe a very plain one, that the executrix here ſhould not be exclude? 
from the ſurplus, The law n clear, that where a man makes his wi, 
ind an executor; it 15 a gift in law of all his perſonal eſtate to him. 59 
0 the rule of the eccleſiaſtical court. Therefore it is, that where a {uit 
45 brought in ſuch caſe for a diſtribution of the reſiduum undiſpoſcd of by 
the will, this court will prohibit them from proceeding in ſuch uit; d be 
auſe they are bound to give the reſiduum to the executor. And thus co 
interpoſes upon a ſuppol {ed truſt in the executor, of which that court 5 
no cognizance. And I remember ſome caſes, one at the latter ent « 
qucen Anne's time, and another ſince, and another when I ſate as chic 
ultice in the king's ( bench, where ſuch prohibi tions have gonc. 7 that 
the ground upon * hich executors have been in any caſes comp led, | 
diſtribute the urg lus, has been, upon certain circumſtances in cdu, 
winch have induced a violent preſumption, amounting to EV Ry Ul 
the executor was intended only a truſtee. The firſt caſe was J 
Ant; where it was ſent to the maſter to inquire what the ſurplus an our | 
to. And I have heard, that aroſe in a great meaſure from an! 1 pin! 


the lord chancellor Jeffries had of the executor's behaviour in obe 
7 


that will. And it being reported to amount to 50001, he thoug i th the 


vas abſurd to ſay. the teſtator would have given the exccutos 10 f. 
a legacy a3 101 for his care and pa: ns, if he had meant at the ſarge tin 


- i vv 


to 1 him the ſurplus. But there was no Particular evidence Or #3 
ud in the caſe, but Us ly ſuch a general charge in the bill. So tat . 
decrce was founded wholly on that ſingle point. From that We 15 
4 


Was taken, tho ar W Here {1 Ic 24 84 acy Was given 10 an EXCCULOT {or his Car. 10 
trow2! , 
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F trouble, without any diſpoſition of the ſurplus, that he ſhould be conſi- 
E red as a truſtee. And that was founded upon good reaſon: tor ſuch 
a legacy for care and pains, was a plain declaration of the teſtator's inten- 
non, that as to the reſt, the executor ſhould not take it to his own uſe 
for it were ridiculous to ſuppole, that the teſtator ſnould give him a ſmall 


Iezacy for his trouble in managing an eſcate for himiclt, Afterwards 
the court went further in the like kind of reaſoning, and held, that 
where a particular legacy was given to the executor generally, without ſay- 
1 for care and pains, even this would exclude him from the ſurplus, be- 
dane of the abſurdity (as no doubt there would be) in giving him ſome, 
and giving him all. From whence the court raifed an implication, that 


Fnce the teſtator had given him a part, he never intended him the whole. 


1 


und this point is now eſtabliſhed: tho? it was at firſt obiected, that the 


43 Lo LL 47 


— 
ſurplus, but would ſecure ſomething to him by a particular legacy, and 


ICY, 
then in caſe of a deficiency he would abate only in proportion. FHow- 
ever, this point has been now long eſtabliſhed, and is not to be contro- 
verted by ſuch an argument. And 1 remember in the cate of Harington 
and Keely, lord Macclesfield ſaid, that he had conſulted Mr erm, who 
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looked upon ic to be as plain and etc! . as that an eſtate to a man in 


termined in favour of the next of kin, upon the circumitances of prost 
mity of blood: But theſe determinations have been overruled in later 
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10; of a nearer degree of kindred and thoſe who are more remote; and 
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tat diſtinction were to be admitted, then a diſtinction would ariſe as to 
| | 
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gves the particular legacy in truſt tor the vine, Wan was his daughter; be- 
as ' 


- Caue otnerwye it would have paſted to the huſband as his a 
Perty; for tho? upon her death it would have pailed from her to the acl 
mMinutrator de Bonis non, yet the huioand would have it in point of pro 
perty and intereſt, as he would be intitled toit after rhe | 

cies were paid out of the aſſets: Which reaſon does not extend 
redoumsy for that it does not appear but he intended the huſband 
nave. tl * 
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Was laid in the argument of this cauſe, that a particular legacy given in 
truſt 


ales; becauſe that reaſoning might produce great uncertainty. For it 
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traſt for an executor, will have the ſame effect in point of hun. ang be 
him of the reſiduum, as much as if the legal intereſt of the legacy wore 
given him. And that is certainly true; becauſe it implies nothing u 0 
makes any difference between ſuch a deviſe in truſt and an abſolute 00 
but, as I ſaid before, here was a particular reaſon why this legacy u. 
expreſsly given in truſt, for the huſband could not have been other, 
excluded; and it is, that the truſtce may enter into partnerſhip with t. 
lon, and he is to improve the ſtock for the ſeparate uſe and beneſ: ar 
wife; which prevents the common implication, that the refiduun fy 
not paſs. Therefore I think there is no ground in this cafe, to bal 
the executrix account for the ſurplus; and as to that, the bill wy; | 
diſmiſſed. 
So in the caſe of Blinthern and Teaſt, in the year 1750: The te] 1 
gave a pecumary legacy to A. and another of a different value to H. . 
infants, and made them his executors. The queſtion was, as to the te; 
due of his perſonal eſtate, whether it ſhould reſult to the next of k. 
or go to his executors. By the lord chancellor [ſardwicke : Though the 
Jaw caſts the Whole perſonal eſtate upon the executor ; yet as a will is to de 
conſtrued chiefly according to the intention of the teſtator, if it appel 
manifeſtly his deſign that the exccutor ſhall not have it, it ſhall be dit. 
buted by this court. As where a ſpecific legacy is given to an executor, 
he ſhall not have the reſidue; as it would be abſurd to think, that the 
teſtator after he had given him what he thought convenient, ſhould al! 
intend to give him the whole reſidue, which would include the particular 
legacy. Yet in many caſes this conſtruction may be improper; and there- 
fore the rule of law has been ſuffered to take place. As in the cale ot 
Griffith and Rogers, where the executrix had a ſpecific legacy of ten books, 
And in the caſe of Jones and Weftcomb (Prec. Ch. 316.) where a man, 
poſſeſſed of a long term, deviſed it to his wife for life, and after her death 
to the child ſhe was then enſient with, and made her executrix. For in 
| this caſe it was neceſſary to devite the term to her ſpecifically, for the ſake 
q of the limitation to the child. In the preſent caſe, not to mention that 
it is improbable the teſtator would have made theſe perſons who are infants 
his executors, merely for the purpoſe of diſtributing his perſonal chatte, 
without any benefit to themſelves; it was very proper he ſhould give {1c 
theſe legacies, tho? he might intend they ſhould after have the reſidue; 
for they do not take the legacies, as they will the reſidue ; for this they 
are intitled to jointly and equally, and the ſurvivor will take the whole. 
But the legacies are unequal in value, and their intereſt in them cilterent 
and ſeparate. And it cannot be inferred that the reſidue includes 
the particular legacies; for as they are bequeathed, the legatees ad. 
intitled to them in ſeveralty, and with different intereſts ; Whercas i 
he had not ſeparated them, they would have devolved jointly, and othef- 
wile than he intended they ſhould. And he decreed the refidue to the 
executors. 5 
Wills how re- 39. By the ſtature of the 29 C. 2. c. 3. No deviſe in coriling of 


vocable. lands tenements or hereditaments, or any clauſe thereof, ſhall be e . 
„e 
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E loring the ſame, or by burning, cancelling, tearing or obliterating the ſame by 
dhe tetator himſelf, or in his preſence end by his aireflions and conſent ; but 
l deviſes and bequeſts of lands and tenements ſhall remain and continue in 
farce, until the ſame be burnt, cancelled, torn, or obliterated by the teftator or 
iy his direions in manner aforeſaid, or unleſs the ſame be altered by ſome 
ther «pill or codicil in writing, or other «criting of the deviſor, ſigned in the 
preſence of three or four <itneſſes declaring the ſame. 1. 6. 

And no will in writing concerning any goods or chattels or perſonal! eftate 
ſhall be repealed, nor ſhall any clauſe deviſe or bequeſt therein be altered or 
changed, by any words, or will by word of mouth only, except the ſame be in 
the life of the teſtator committed to writing, and after the writing thereof 
read unto the teſtator, and allowed by him, and proved to be ſo done by three 
witneſſes at the leaſt, 1. 22. 

Otherwiſe than by ſome other will, or other writing of the deviſer 
ſened in the preſence of three or four witneſſes] M. 1689. Eccleſton ard 
eke. Lady Speke by will gave her lands to one and his heirs. Afrer- 
wards ſhe made another will, by which alſo ſhe gave her lands to the 
ſame man and his heirs ; but this laſt will was held void to pals lands, 
becauſe the witneſſes did not ſubſcribe it in her preſence. It was ob- 
jected, that this was good however as a revocation of tite former 
will. But by the court; It cannot operate as a revocation, becauſe 
contrary to her apparent intent. To revoke by a will, within the words 
of the ſtatute, muſt be by a will atteſted by three witneſſes, and ſub- 
ſcribed by them in the preſence of the teſtatrix, which this will was nor. 
Carth, $1.. 

{{. 1716. Onyons and Tryers. A man makes his will duly executed 
and atteſted, and at the ſame time in like manner executes a duplicate 
tzereof, Some time after, having a mind to change one of his truſtees, 
he orders his will to be written over again, without any variation what- 
Heyer from the firſt, ſave only in the name of that truſtee. And when 
as fo written over, he executes it in the preſence of three witneſſes, 
and the three witneſſes ſubſcribed their names, but not in ItFpretence. 
alter this, the teſtator cancels the duplicate, by tearing off the ſcal; and 
then dies. The queſtion was, whether this ſecond will, not being good 
i 2 will to paſs lands, ſhould yet be a revocation of the firſt; and if it 
-19ud not, whether the cancelling the other ' ſhould be a revocation 
thereof within this ſtatute. And it was decreed, that neither the making 


ine lecond, nor the cancelling of the firſt, was a revocation thereof, tho? 
In the ſec 
; 


* 


ond there was an expreſs clauſe that he did thereby revore all 
mer and other wills: wherein the lord chancellor took this diſtinction, 
wat the ſecond was not intended barely a revocation of the firſt, ſo as to 
"gy his intention of dying inteſtate; but it was intended as an et- 
iectual will to paſs the lands to the pe: ſons, and in the manner thereby 
vid; and therefore if it was not god as à will to that purpole, it 
Vas no revocation of the firlt, 1 Ar. Eg. Caſe. 408. 
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4 otherwiſe than by ſome other will or codicil in writing, or other writing de- 
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Writing. It 
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and not to a will or codicil; 
the caſe of Hoyle and Clarke. 

But where there was a deviſe of lands to one, and afterwards the de- 
viſor by a will duly executed and atteſted deviſed the lands to another 
who was a papiſt; it was decreed, that both the deviſes were void: for 


nis. 
But 1 2 man cancels. 
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tho' the latter was void as a will 


2 Abr. Eq. Caf. 77 | 
But a will en will paſs per ſanal eſtate, is not a N FEYOC! 
of a former will whereby a real eſtate is deviſed. | 

And altho' the ſtatute ſays, that no will in writing concerni: o Peri 
eſtates ſhall be repealed by word of mouth only, except the v 4 
into writing, and read to and allowed by the teſtator, and Pr oed to nl | 
yet where a man by will in Wrinng © deviled t. 
reſidue of b; perſonal eſtate to his wife, and ſhe dying, he afterwasds . 
a nuncupative codicil bequeathed to another all that he had given ©. 


done b, ther de witneſſes ; 


wite, this was reſolved to be good : 


deviſe of the reſidue was totally void; 
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yet it was good as a revocation. 


for by the death of the wiie, 8. 
and the codicil was no alters 


of the former will, but a new will . the reſidue. 


inconſiſtent with the will: 
{ftatute. Carth: 31. 
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and as to the 
finger, animo ſronanadr, 

that ſcaling was not /:z vin 
ſatute, contrary to the bien opinion in Lemain and Ste! ley 
— As to the jecond, he ſaid, that the v 
ihree <witni/es, refer to the next preceding words | other cori. 
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1 Ar. Caf. E 7. 400. 
Alſo, the ſtatute hath not taken away revocations of ills by ef 4 
law ; as if the teſtator afterwards make a feolfment, or do any other : 


10 
but ſuch revocation remains as before © 
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If a man deviſes lands to one and his heirs, and afterwards morigages 
the ſame lands to another for years or in fee; tho' a mortgage in fee is a 
total revocation at law, yet in equity it ſhall be a revocation pro tanto only. 
1 Ar. Eq. Caf. 410. 

And the reaſon is, becauſe a mortgage is not conſidered as a conveyance 
of the eſtate, but only as a charge upon it; being merely a ſecurity, and 
in the conſideration of equity carries only a chattel intereſt, the creditor 
gains nothing real, it affords no dower, and goes to executors. Spas o- 
and Zardcaſtle, May 6. 1754. | 

But if lands be deviſed to one in fee, and afterwards mortgaged to the 
ſame deviſee; this is a revocation in toto, being inconſiſtent with the de- 
viiz : but if the mortgage had been to a ſtranger, it had been a revoca- 
tion qucad the mortgage only. Prec. Cha. 514. 

If a man ſeiſed in fee, deviſes it to one in fee or for life, and afterwards 
makes a leaſe to another for years; this, even at law, ſhall not be a revo- 
cation but during the years. 1 Rolls Abr. 616. 

So if a huſband poſſeſſed for forty years, deviſes it to his wife, and af- 
ter leaſes the land to another for twenty years, and dies; this leaſe is not 
any revocation of the whole eftate, but only during the twenty years, and 
the wife ſhall have the reſidue by the deviſe. Id. 

But where a man ſeiſed of a leaſe for lives, deviſed it, and afterwards 
ſurrendered the old leaſe, and took a new one to him and his heirs for 
three lives; it was decreed, that this renewal of the leaſe was a revocation 
of the will as to this particular. For by the furrender of the old leaie, 
the reſtator had put all out of him, had deveſted himſelf of the whole in- 
tereſt ; ſo that there being nothing left for the deviſe to work upon, the 


will muſt fall, and the new purchaſe, being of a freehold deicendible, 


could not paſs by a will made before ſuch purchaſe. 3 P. Will. 166, 
170, 

| Tho! a covenant or articles do not at law revoke a will; yet if entred 
into for a valuable conſideration, amounting in equity to a conveyance, 
they muſt conſequently be an equitable revocation of a will, or of any 
Writing in nature thereof. 2 P. Will. 624. 

A woman's marriage, is alone a revocation of her will. 14. 

A man by his will gave his four daughters 6001 apiece, and afterwards 
married his eldeſt daughter to the plaintiff, and gave her 700! portion. 
After that, he makes a codicil, and gives 1001 apiece to his unmarried 
Caughters, and thereby ratifies and confirms his will; and dies. The plain- 
tiff preferred his bill for the legacy of 600 1 given to his wife by the ſaid 
will. It was held by the maſter of the rolls, that the portion given by 
the teſtator in his life time ſhould be intended in ſatisfaction of the legacy. 


And it was agreed to be the conſtant rule, that where a legacy is given to a 


child, who afterwards, upon marriage or otherwiſe, receives the like or a 
greater ſum, it ſhall be intended in ſatisfa&ion of the legacy, unleſs the teſta- 
tor declares his intention to be otherwiſe. And it was ſaid, the words 
of ratifying and confirming do not alter the caſe, tho they amount to a 
new publication; being only words of form, and declare nothing of 

Vor. IL 4 F | che 
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the teſtator's intent in this matter. 2 Freem. 224, Irod and Hurf 
M. 1698. a 

A 4 made a will, and appointed one (who was no relation) to be 
his executor. He afterwrds went abroad, where he became a governo 
of one of the plantations, and ſent over for an Engliſh woman of hi 
acquaintance, whom he married, and had children by ; and died, with. 
out any actual revocation of his will: Yet it was determined, that this 
al alteration of his circumſtances was an implied revocation. 1 P. 7% 
304. Eyre and Eyre. : 

So in the caſe of Lugg and Lugg, M. 8 V. Before the delegates, One 
being ſingle made his will, and deviſed all his perſonal eſtate. Afterward; 
he married, and had ſeveral children, and died without other will or dit. 
poſition. It was ruled, that there being ſuch an alteration in his eſtate 
and circumſtances ſo different at the time of his death from what they 
were when he made the will, here was room and preſumptive evidence to 
believe a revocation, and that the teſtator continued not of the ſame 
mind. 2 Salk. 592. L. Raym. 441. 

And in the cate of Brown and T homſon, T, 1702. The lord keeper was 
of opinion, that alteration of circumſtances may be a revocation of a will 
of /ands, as well as of a perſonal eſtate ; notwithitanding the ſtatute, which 
doch not extend to an implied revocation. 1 Apr, Caf. Eg. 413. 
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F w. Of the probate of wills, and adminiſtration of in- 
I teſtates effects. 


Which chapter divides itſelf into two parts; viz. 
J. OF the prob ate of ills. 
II. Of the adminiſtration of inteſtates ecls. 
And, 


J. Of the probate of wills. 


the probate of wills and granting adminiſtration did originally be- 
long, and whether theſe were matters intirely of eccleſiaſtical cognt- 
zance; but it ſeems now to be the better opinion, that the probate of 
teſtaments did not originally belong to the eccleſiaſtical jurildi-tion, but 
to the county court, or to the court baron of the refpective lord of the 
manor where the teſtator died, as all other matters did. 2 Bac. Aor. 
395. 
The truth is, there were wills before there was any eccleſiaſtical ju- 
riſdiction; and conſequently, the cognizance thereof pertained then 
ſolely to the civil magiſtrate. After the eſtabliſhment of chriſtianity 
and of the eccleſiaſtical juriſdiction in England, until the time of the 
conqueſt, the courts eccleſiaſtical and temporal were conjoined, the bi- 
op and earl fitting together for the tranſaction of buſineſs in the coun- 
ty court. Upon the ſeparation of the courts in the time of king William 
the firſt, it doth not appear unto which of the two juriſdictions the cog- 
nlzance of wills immediately acceded. But fo early as the reign of king 
Henry the firſt, Sir Henry Spelman obſerves, that in Scotland the cog- 
nizance of wills belonged to the eccleſiaſtical juriſdiction; and he adds, 
doubtleſs then alſo in England. And Glanvil doth teftify thus much 
n the time of king Henry the ſecond; who ſaith, that if there be any 
diſpute concerning a teſtament, the ſame is to be heard and determined 
in the court chriſtian. Spelm. Rem. 132. 

And in the preamble of the ſtatute of the 18 Ed. 3. ſt. 3. c. 6. it is 
cprefied, that canſes teſtamentary noloricuſiy pertain to the cognizance of 
a church. Re 5 

Nevertheleſs, from the conſtitutions and laws which. were made of 
ancient time againſt lords of manors detaining the goods of the deceal- 
ed in prejudice of their creditors, of their families, and of their fouls 
it ſeemeth chat the lords of manors did for ſome time retain a juriſdiction 
wth reſpect to the goods of their deceaſed vaſſals. And from this 
wurce poſſibly may be deduced the power of granting probate of wills 
and adminiſtration of inteſtates effects that ſtill remaineth in divers ma- 

Vol. II. 1 nNors. 
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nors. Which power having been enjoved time out of mind, and with. 
out interruption, is allowed to be good. And where the lord of a ma. 
nor hath the probate of teſtaments within his manor, if ſuch will be 
proved in the eccleſiaſtical court, a prohibition lieth; becauſe the juris 
diction thereof belongeth to another: elle the party might be doubly 
vexed. 5 Co. 73. 2 Bac. Ar. 402. 

Bur, excepting in ſuch like particular caſes, it is now certain, how. 
ever it might have been formerly, that the ſpiritual court is the on'y 
court that hath juriſdiction of the probate of wills; and, as incident tg 
ſuch juriſdiction, hath power to determine all thoſe matters chat are ne- 
ceſſary to the authenticating thereof. 2 Bac. Ar. 398. 

And the reaſon why the probate of teſtaments hath been given unto 
ſpiritual men is, becauſe it 1s to be intended, that they have more Know- 
ledge what is for the proßt and benefit of the ioul of the teitator, than 
laymen have; and that they will look more than laymen, that the debrs 
of the deceaſed be paid and ſatisfied out of his goods, and that they will 
ſee his will performed, to far as his goods WII extend. Pez/;. 213. 

2. And, generally, the perſon before whom the teſtament is to be 
proved is the biſhop of the dioceſe: where the teſtator dwelicd, cr his 
officer. Swin. 427. 

Archdeacons, as ſuch, have no power to grant probate or commit ad- 
miniſtration, altho* moſt archdeacons in England do it; but they do it 
not as archdeacons, but by a preſcriptive right. Gib/. 478. 

3. But there are alſo certain peculiar eccleſiaſtical juriſdictions, where 
by preſcription or compoſition,” or other ſpecial title, the probation and 
approbation of the teſtaments of ſuch as dwell and die within thei 
places, doth appertain to the judge of that peculiar. Sin. 27. 

Concerning which it is ordered by Canon 126, as followeth: Hera, 
deans, archdeacons, prebendaries, parſons, vicars, and others exerciſing 
eccleſiaſtical juriſdiction, claim liberty to prove laſt wills and teſtament» 
of perſons deceaſed within their ſeveral juriſdictions, having no Known 
or certain regiſters, nor publick place to keep their records in, by rea0n 
whereof many wills rights and legacies, upon the death or chang 0! 
ſuch perſons and their private notaries, miſcarry and cannot be 1099, 
to the great prejudice of his majeſty's ſubjects; we therefore Order anc 
enjoin, that all ſuch poſſeſſors and exerciſers of peculiar Juriſcici/on, 
ſhall once in every year exhibit into the publick regiſtry of the bing 
of the dioceſe, or of the dean and chapter, under whoſe juriſdiccun ny 
ſaid peculiars are, every original teſtament of every perſon in 
time decealed, and by them proved in their ſeveral peculiar juriſd ista, 
or a true copy of every ſuch teſtament, examined, ſubſcribe and 745 
by the pecular judge and his notary. Otherwiſe if any of them 1% 
{9 to do, the biſhop of the dioceſe or dean and chapter, unto v0 
the ſaid juriſdictions do reſpectively belong, ſhall ſuſpend the ſaid partes 
and every of them from the exerciſe of all ſuch peculiar juritc ici, 
until they have performed this our conſtitution. | 

4. All teſtaments are proved and adminiſtrations granted in the Pte 


rogative court of the ſeveral archbiſhops reſpectively, where the pk. 
| | dye 
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tying within the province of ſuch archbiſhop hath bona notabilia in ſome 
other dioceſe than where he dieth. 4 Toft. 335. 

And this power is reſerved in the ſtatute of frauds and perjuries; by 
which it is provided, that nothing iz the ſaid ſtatute ſhall extend to alter 
or change the juriſdiction or right of probate of wills concerning perſonal 
Hates, but that the prerogative court of the archbiſhop of Canterbury a 
ther eccleſiaſtical courts, and other courts having right to the probate of ſuch 
wills, ſhall retain the ſame right ana power as they had before in every re- 
ſpeft : ſubjef? nevertheleſs to the rules and directions of the faid at. 29 C. 2. 
c. 3. 1. 24. 1 

And by the ſtatute of the 23 H. 8. c. 9. (which directeth that per- 
ſons ſhall not be cited out of their proper dioceſe) it is enacted, that zhe 
ſame ſpall not eriend to the prerogative of the archoifuop of Canterbury, for 
calling any perſon out of the dioceſe where he ſhall be inhabiting, for probate 
of ary teſtament , nor ſball be in any wiſe prejudicial to the archbiſhop of 
York, concerning probate of teſtaments within his province and juriſdition, 
ly reaſon of any prerogative. .1. 5, 7. 

The law concerning this matter is, that five pounds is the ſum or 
value of notable goods. But Where by compolition or cuſtom in any 
county, bona notabilia are rated at a greater ſum, the fame is to con- 
tinue unaltered : as in the dioceſe of London, it is ten pounds by com- 
poſition. 4 Inſt. 335. 

It he who dieth had goods in both dioceſes, to the amount of 5 
in the whole; the ſame ſhall be bona notabilia, and conſequently under 
tie archbiſhop's juriſdiction. 1 N Ar. 908, 909. 

Rolle ſays, If a man dicth in one dioceſe, not having any goods there, 
but had bona notabilia in another dioceſe; this ſhall be fufficient bona 
notabilia for the archbiſhop to grant adminiſtration : becauſe the or- 
dinary where he dieth, by the law is to take as great care of the teſta- 
tor and of his goods, as the other ordinary where the goods are. And 
he faith, Mr Selden told him, that he had been informed by thoſe of 
the court chriſtian, that this is the uſual courſe there. 1 RolPs Abr. gog. 

But if a man die upon a journey, the goods that he then hath about 
or with him, ſhall not be as bona notabilia, to cauſe adminiſtration to 
be committed or the will to be proved in the prerogative. Stein. a. 438, 
1 
By the ſtatute of the 4 An. c. 16. Whereas great trouble and expence 
i frequently occafioned to the widows aud orphans of perfons dying inteſtate to 
monies er wages due for work done in ber majejly's yards and docks, by aij- 
pues happening about the authcrity of granting probate of the wills and 
lelters of adminiſtration of the goods and chattels of fuch perſons; ft, 67 the 
preventing thereof, it is enatted, that the power of granting Probates of toe 
ig and letters of adminiſtration «of the goods and chattels of ſuch perſois 
is bereby declared to be in the ordinary of the dioceſe er ſuch other per jons- 10 
whom the ordinary power of probatè of wills or granting letters of aamini- 
firation do Belong, where ſuch perſons ſhall reſpectively die; and that the 
wages or pay due from the queen 10 ſitch perſons for work done in any of the 
4H 2 wards 
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yards or docks, foall not be taken or deemed to be bona notabilia whore, 
ſcund the juriſcdicticm of the preregetive court. ſ. 26. ; 

Debts owing to the teſtator are bona notabilia, as well as goods in 41. 
ſeſſion. 1 Koll's Abr. gog. 

And they ſhal} be bona notahilia in that dioceſe where the 
other ſpecialties be, and not where the debtor inhabits. 1 
909. 

But if the debts be only. by contract, without ſpecialty ; 
are to be eſteemed bona notabilia in that place where che 
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dioceſe. And it was held good upon demurrèr. And by:the court; 
The ſimple contract debts are perional, and admin'ittation mule be com. 
mitted. of them where the party dies. And if a man have two houte 
in ſeveral dioceſes, and lives moſt at one, but ſomeitmes gocs i the 
other, and being there for a day or two dies; adminiſtration of bs 
perſonal eſtate ſnall be granted by the biſnop of this dioceſe, tor he was 
commorant there, and not there as a traveller. 1 Salk. 37. 

A bill of exchange ſhall be ſaid to be bona notabilia where he acts 
is, and not where the bill is; for it is no ſpecialty in las: fer it 
againſt him; in ſuch actions he may plæad ſuch payment or fudgast 
in bar to an action upon a bill of exchange. 3 Salk. 164. e , an! 
Bradſbatw. 

In caſe lands be given to executors for payment of debts <2 | 
jt ſeemeth that this ſhall not be bona notabilia, altho' it be ality 
Feit. 40. | 2 

Where one dies poſſeſſed of goods in London and Dublin; in“ 
caſe the reſolution ſeems to have been, that the archbiſhon ©: 
bury by his prerogative was to grant adminiſtration of the go 5.15 ih Lot 
don, and the archbiſhop of Dublin for thoſe in Dublin. Gz//. +52. 

In. caſe one have bona notabilia both in the province Of Canterout? 
and in the province of Vork; the will muſt be proved either before 9% 
metropolitans, if within each of their juriſdiction there be bona roi 
bilia in divers dioceſes ; or elle, if there be not ſo in any of the j/acc*. 
then before the particular biſhops in thoſe ſeveral dioceſes where the 
eoods are. Went. 46. 

Or, if within the one juriſdiction metropolitan the teſtator had 79% $ 
in divers dioceſes, and in the other but in one diocele ; then in the gte 
place is the will to be proved before the archbiſhop, and in thc ober 
place before the particular biſhop, as it ſcemeth. Went. 47. | 


2 Where 


TUills. Probate. 


W here one dies poſſeſſed of goods In the dioceſe of an archbiſhop, 
1 a peculiar 0 of the ſame dioceſe; there ſhall be ſeveral adminiſtra- 


5 and the archbiſhop ſhall have no prerogative, becaule the peculiar 
y $ br derived out of his juriſcliction. Gibſ. 472. Civ. El. 719. 


- where one dies Dae of goods in ſeveral peculiars within the 
192 - dioceſe; in that caſe adminiſtration ſhall not be granted by the 
1m of the dioceſe, but by the metropolitan ; inaſmuch as they are 
t from Oy juriſdiction, eh 472. Fo „. a. 440. 
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penſion from the exerciſe of his office for every default therein. Provided 11, 


this canon or any thing therein contained, be not prejudicial to any campen 
between the archbiſhop and any biſhop cr other ordinary, nor do an inferic 
judge that ſhall graut any probate of tijtamint or adniniftraticn of ” , 1 
any party that ſhall voluntarily defire t, bolb out of the ſaid inſeriq (1, 
and alſo out of the prerogative. Provided lixewiſe, that if any man 
itinere, the goods that he hab about him at that preſent ſball nas 
teflament or admiuiſtration to be hable unto the preropative court, 

Shall be held void and fruſtrate] In the caſe of Smith and Hunden,, 
was declared, that adminiſtration committed by the archbiſhg by | 


oQ 


prerocative, to one who did not die poſſeſſed of goods in due ly 
ceſes, was merely void; which declaration was repeated in the ca 
Turner and Vanſdal: But the more current doctrine is, that fuch aim. 
niſtrations are not void, like thoſe granted by a biſnop, where are hn 
notabilia, but only voidable by ſentence; becaule the metropolitan lat 
juriſdiction over all the dioceſes in his province, whercas 2 Bithop on by 
no means have juriſdiction in another dioceſc. Cre. 

In the cafe of Sir Richard Rains and the commiſſory of Contorbury, l. 
1 An. it was ſaid, that if adminiſtration be committed in a dioceſe where 
there are bona notabilia, tho? ſuch grant be ipſo facto void, vet they d) 
not grant a new adminiſtration in the prerogative court, before they te- 
peal that; and in that caſe they ſhall not be prohibited. 7 Hd. 1:6. 

And by Canon 93. Furthermore, we do decree and oraain, hel i f 
of the archbijhop's prerogative ſhall henceforward cite or cauſe to be cited on 


J 


officio any perſon whatſoever to any of the aforeſaid intents, ung be hate 


* 


9 


os £7, 
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knowledge thet the party deceaſed was at the lime of his death f of 


goods and chattels in ſoime other dioceſe, or dioceſes, or peculiar j1urijditi0 
within that province, than in that wherein he died, amoimting 19 the da 
of 51 at the leaſt : decreeing and declaring, ihat whoſo hath io! goods in dt. 


vers dioceſes to the ſaid ſum or value, ſhall not be accounted to bave bens f. 


tabilia. Always provided, that this clauſe here, and in the former conjlitulr 
mentioned, ſhall not prejudice thoſe dioceſes where by compoſition ci cu! om v9 


ll 


notabilia are rated at a greater ſum. And if any judge of Ide prerege!': 
court, or auy his ſurrogate, er his regiſter or apparitor, ſball cite e 0100! 
perſon to Je cited into his court, contrary to the tenor of the premiſjes ; H 
rejuore to the party ſo cited all his ceſts and charges, aud the ads ©! . 7 
ccediugs in thet behalf ſball be held void and fruſtrate. Which ebe“, 
the ſaid judge cr regifter or appariter ſhell refuſe accordingly to pay; be je = 
be ſuſpended from the exerciſe of his office, until be yield to the pcrjurivcu 
theres F. 8 

Are rated at a greater ſum] One of the ſums mentioned by Lind wess, 
under which nothing ſhould be reputed bona notabilia, is 231. 35. Gch 
And Plowden fixes the ſum at 101; of which Swinburne arch, that it 
ſeemed to him to be the opinion molt commonly received. 67). 472: 

The probate of every biſhop's teſtament, or granting of admin 
tion of his gocds, altho* he hath not goods but within his own urit 
diction, doth belong to the archbiſhop. 4 J. 335. i 


\ . 
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g. If there be a new and uninhabited country, found out by Engliſh W in the 
b ſubjccts, as the law is the birth- right of every fubject, ſo wherever they Blitih colo. 
eo, they carry their laws with them; and therefore ſuch new found 7295 

E country is to be governed by the laws of England; tho? after ſuch coun- 

E ++ is inhabited by the Engliſh, acts of Parliament made in England, 

ithout naming the foreign plantations, will not bind them: for which 

reaſon, it has been determined, that the ſtatute of frauds and perjuries, 

which requires three witneſſes to a will, and that thele ſhould ſubſcribe 

in the teſtator's preſence, auth not bind Barbadoes. But where the 

ling of England conquers a country, it is a different conlidcration; for 

there the conqueror, by {paring the lives of the people conquered, gains 

a ticht and property in ſuch people; in conſequence of which, he may 

impoſe upon them what-laws he pleaſes. 2 F. Mill. 75. 

By the ſtatute of the 25 C. 2. c. 6. for avoicng doubts concerning 

who {hall be deemed legal witneſſes to wills (which is inſerted before under 

the head concerning the qualification of the cwitneſſes) - Whereas in ſome 

of the Britiſh colonies or plantations in America, the act of the 29 C. 

2. has been received for law, or acts or afſembiy have been made where- 

by the atteſtation and ſubſcription of witneſſes to deviſes of lands tene- 

ments and hereditaments have been required; therefore to prevent 

doubts which may ariſe in relation to ſuch atteſtarion, it is enacted, 

that this aft ſball extend to ſuch © ihe ſaid colonies and plantations, where 
the ſaid act of the 29 C. 2. tis by att of cfſembly made, or by uſage received 

« aw, or where by at? of aſſembly or uſage the atteſtation and ſubſcription of 
a Wineſs or witneſſes are made fecelſary to ſuch deviſes; and ſball have the 

jane force and effeft in the conjiruction of, or for the avoiding of acudts 

win, the ſaid afts of a{/embly, and laws of the ſaid colonies and plantations, 

as the ame eught to have in the conſtruction of, or for the avoiding of doubts 

pin the ſaid act of the 29 C. 2. in England. Provided, that no deviſe or 

legacy ſpell be made void by this att, unleſs the will whereZv ſuch deviſe tr le- 

gacy hall be given, ſhall be made after March 1. 1733.“ 

An eſtate in the plantations is teſtamentary, and atlets to pay debts : 

0 It th- executor hath goods of the teſtator in any Part of the world, 

he ſhall be charged in reſpect thereof. 6 Co. 46. 2 YVentr. 358. 

An appeal from decrees made in the plantations, lies only to the king 

council. 2 P. Will. 261. 


* 10 9 0 * 9297 8 
6. ils only concerning goods and chattels are under the cognizance ite af tards 
end direction of the ecclefiaſtical laws. G75. 403. not: üer 


And the probate of teſtaments concerning lands only, and no goods de wi 
contained therein, ought not to be in the ſpiritual court; and if there cee 
be a ſuit to compel to have the probate of {uch teſtaments, a Prœhibi- 

uon licth. Cro. Car. 396. | 

But where a will is concerning lands and goods, and fo is a mixt 

Will; the probate thereof ſhall be intic: in the ſpiritual court, and ought 

"ot to be of parcels : but the probate of the will for the land will not 

prejudice che heir; for it ſhall not be evidence at the common law; 

nor the witneſſes being there examined, ſhall ſuch examinations be given 

in evidence at the common law. Cro. Car. 396. 2 
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And where a will doth contain in it lands and goods; genere! 
courts temporal will rt grent a prohibition to ſtay the Probate 
for the whole: but if in a !pecia! caſe, it be alledged, that che te 
was of non- ſane memory, or the like; a prohibition will be the tet | 
the whole. For if the ſpiritual court ſhould be fuffered 7 Nroceed 
and prove the will there, and allow it there, for the perſon 
would be an evidence to induce the jury, upon a trial at Ja 
for the will as to the lands and tenements. ZE. 12 J. Z-er ty; 
ton. 8 0. Jac. 346. 

7. But a deviſe of a perſonal eſtate is not looked uon ©» | 
fect vu til probate is made of the will by the executor : 
executor or other perſon give a will in evidence concern 
chatte! without producing the probate ; for this will is 
hes received a ſanction, or an allowance of it in the ſpiritua en 
they are to judge whether it be a will or not; and the tem 
are not to look upon it as a will till probate be ma: N Fin 
tion of trover for goods which a teſtator gave to his ſiſter in h 
ti. „brought againſt his executor for them, 1 who would have g. 


3. 7 % 


1! 
V 
7 
C4 
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EVI nh nce a form er will, to have ſhewn that he had no power 
thoſe goods; this was refuſed, becauſe he ought to have proc 
probate. Chaunter and Chaunter, 1708. Viner, Ercruler, 
. He that is named executor cannot he precitely con 
to the will, and undertake the executorſhip, unleſs he 1175 already! 
dled with the goods of the teſtator as executor; for then, he 15 act or! 
to be compelled to perform the office of an executor, Dat allo if le 
ſhould refuſe, and the ordinary commit the ad Iminiſtration ua him, 
this refuſal is void, and he ſhall be charged as executor. 07227, * 
The ref ore if the executor named in che teftament reſolve... ot v 


ware that be e 8 not adminiſter the goods 971 the 3 ed as executor; 
By having once adminiſtred as executor, he may at any time after be 

compelled to undergo the burden of an executor, and Wh wav be _ 
as executor by the credit ors of the teltaror; tho? h. ot fue cr. 
25 executor, for that he hath not the will under Phi ny 
SWIR.. 469. 

And a perſon is then faid to adminiſter as executor, fo as there he 
may be compelled to ſtand to the execatorſhip, when he goth per 
thoſe acts Which are proper to an-execvtor;; as to pay the de"! 
the teſtator, or to receive any debts dre unto the teſta o- 
acnnitt; nces for the 12 NC, A with other fuck lite acts. $557 

Bo 1 if a man do thoſe acts wilch.are not proper to ane. 
n. t ſaid to have adminiſtred as cxecutor to lie chech ator 

fed the catrle of the deceaſed, Jeſt they ſnonld pe 5h | 
- eu che goods of ihe deceated, to the nd”; 41 
from being ft: len or pur dined; or to difpoſe of the tcil 
about the funeral: for theſe be deeds of charity common tas | 
tian, and not peculiar to an cxecutor. Likewiſe, to make 2 inen 


tory of the goods of the deccaſed, 1 Is not to adminiſter as executor; r 


als. Probate, 


00 deliver to the wife her convenient apparel ; or to take the teſtator's 
horſe and ride him, or to uſe him as his own, ſuppoſing him not to be 
de teſtator's but his own; or to take the goods of the teſtator by his 
8 lawful gift. And generally, whoſoever as a mere treſpaſſer entereth on 
te goods of the teſtator, whether it be to things living, as horſe, kine, 
3 ſheep, or dead things, as pots, pans, diſhes, converting the ſame to his 
3 roper uſe, and not to the uſe of the teſtator, as to the payment of the 
© teftator's debts or legacies, doth not adminiſter as executor, Swi, 

471, 472. 
| 7 Rude in theſe caſes and ſuch like, whoſoever feareth to be ad- 
judged executor adminiſtring of his own wrong, the molt ſafe courſe is, 
not to meddle at all, but utterly to abſtain from all manner of uſe of 
the teſtator's goods; and namely, let him beware that he do not fell 
any goods, or kill any cattle of the deceaſed. Swin. 472. 

Further, altho' a perſon hath not meddled with the goods of the teſta- 
tor, and 1s therefore not compellable; yet if a legacy be left to him, he 
may be compelled to ſtand to the executorſhip, or elſe to loſe his le- 
gacy. Gibſ. 469. 
| The refuſal to take upon him the executorſhip, cannot be by word 
only; but it muſt be entred and recorded in court. Swin. a. 443. 

And when an executor hath once adminiſtred, he cannot afterwards 
refuſe to prove the will, and take upon him the executorſhip; and in 
| that caſe the ordinary ought not to accept ſuch a refuſal, but to com- 
peel him to prove the will, and take upon him the executorſhip. Yet if 
the judge doth admit one to adminiſter, notwithſtanding his having for- 
merly refuſed, it ſhall ſtand good. Sin. a. 443. 


© adminiſter, Went. 171. 
| If a man gets goods of an inteſtate into his hands after adminiſtration 
s. actually granted, it doth not make him executor of his own wrong; 
but if he gets the goods into his hands before, tho* adminiſtration be 
E granted afterwards, yet he remains chargeable as a wrongful executor, 
unleſs he delivers the goods over to the adminiſtrator before the action 
brought, and then he may plead plene adminiſtravit. 1 Salk. 313. 

An executor of his own wrong cannot bring an action; for he can- 
nuot ſhew the teſtament containing his name, as he ought. Br. Admi- 
niſtrator. 8. 

. Nether can he retain for his own debt or legacy. Mo. 527. Poph. 
| 6. | | 

But he renders himſelf liable to the action, not only of the right exe- 
| Cutor, but alſo to the ſuits of the teſtator's creditors ; yet only ſo far, 
| the goods which he fo wrongfully adminiſtred amount unto. Swir. 
339. Harr. Juſtin. 87. Viner. Executors. E. a. 4, 5- 7 5 

So alſo, it is ſaid, he ſhall be ſued for legacies, as well as a lawful 
© Xccutor, Ney. 13. 


Vor. II. 41 But 


9. An executor of his own wrong is ſuch as takes upon him the office Executor of 
of an executor by intruſion, not being conſtituted by the teſtator or de- his own 
ceaſed, nor (for want of ſuch conſtitution) ſubſtituted by the ordinary to eng. 
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But if he doth lawful acts with the goods, as paying of debts in ther 
degrees, it ſhall alter the property againſt the lawful executor , as if he 
pay juſt and honeſt debts, the rightful executor ſhall not avoid that pay- 
ment. It is true, the rightful executor may maintain againſt him an action 
of trover; but he ſhall only recover in damage fo much as the wrong. 
ful executor hath miſapplied. By Holt chief juſtice. 12 Mod. 471. 

But Mr Wentworth is of opinion, that albeit ſuch payment ſhall 
ſtand good as againſt other creditors, yet it is not good as againſt the 
rightful executor or adminiſtrator : for then any ſtranger might uſury 
the office of executor, and take from him that liberty and election, t) 
prefer which creditor he will in firſt payment; yea, might take from the 
executor power to pay himſelf before others, in caſe there were a deb: 
due to him, which would be unreaſonable. Went. 182. 

And as he himſelf is liable to the ſuit of the lawful executor, credi- 
tors, or legatees ; ſo alſo, in caſe of his death, are his executors or ad- 
miniſtrators liable, by the ſtatute of the 30 C. 2. c. 7. altho' in other 
caſes, a perſonal wrong dieth with him that did it. And altho' he hath 
obtained probate, yet if upon appeal ſuch probate ſhall be annulled and 
made void, acts done by him, pending the appeal, ſhall not be cool, 
As in a caſe, M. 5 An. In the common pleas. An action was brought 
by the plantiff, as executor, for money due from the defendant to his 
reſtator. The defendant pleads, that another perſon was appointed ex- 
ecutor to the teſtator, and proved his will, and that he the defendant 
had paid him part of the money in ſatisfaction of the whole, and that 
the {aid perſon on receipt thereof diſcharged the defendant. The plain- 
tiff replied, that the probate granted to the other perſon was afterwards 
upon appeal annulled by ſentence in the eccleſiaſtical court, and the 
will by which he was made executor adjudged to be forged, and the 
will by which the plaintiff is appointed executor allowed. On demurrer, 
he queſtion was, whether payment to one who was executor de facto, 
and had probate of the will, was good to bind the rightful executor, 
And the court gave judgment, that it was not. And by Trevor chiet 

juſtice : An executor derives all his authority from the teſtator himielt; 
and, as executor, without any thing more, he has the power of dil. 
poling of the eſtate of the teſtator, of releaſing a debt due to the teh 
tator, and the like. True it is, before an action brought, a probate 1s 
neceſſary; but that is only requiſite to aſcertain the court that the 
plaintiff is executor and has a right to bring his action, not to give the 
plaintiff any title or intereſt to the eſtate of the teſtator. If the teltator 
appoints no executor, or dies inteſtate, the adminiſtrator is appointed by 
the ordinary, and derives his authority from him; and therefore it ad. 
miniſtration is granted, all acts by him as long as the adminiſtration 
continues in force are good, and even tho' it be afterwards repealed: 
Bur there is a difference taken (6 Co. 18.) when an adminiſtration 15 fe- 
pealed upon a citation, or upon an appeal. If it is upon an appeal, 
which ſuſpends the adminiſtration, all acts after ſuch ſuſpenſion are void: 
If it is repealed upon a citation, all the acts of the adminiſtrator, til the 


repeal, are good; for by the citation the grant of the adminiſtration - 
nv. 
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not ſuſpended; therefore if the adminiſtration be repealed, all acts done 
by an adminiſtrator, which a rightful adminiſtrator might have done, 
ſhall be allowed, for in them he acted in the place of the rightful ad- 
miniſtrator. But it is otherwiſe in the caſe of an executor; for the 
robate of the will gives no authority at all to him; and therefore if he 
's not the rightful executor, he has no authority; and it would be un- 


reaſonable, that a perſon who has no authority ſhould diſpoſe of the in- 


tereſt of another. The rightful executor has not only a truſt or autho- 
rity to adminiſter the goods of the teſtator, but alſo an intereſt annexed 
to the truſt, And therefore the property of all the goods, after admi— 
niſtration, is compleatly veſted in him. And conſequently, the diſpoſition 
by another perſon of the goods of the teſtator, or reivaſe of his debts, 
is a diſpoſition of the intereſt of the rightful executor, and therefore ſuch 
diſpoſition doth not bind him. And this caſe is not like the caſe of an 
officer, who officiated without legal authority, as the deputy of the de- 
puty of a ſteward ; for rightful acts done by him are good: for he is 
an officer de facto, and in the immediate and open execution of his of- 
fice, and the parties did not know whether he had authority or not.— 
And he ſaid, in this caſe of an executor ſome miſchief indeed may pol- 
ſibly happen; but it would be a more general inconvenience, if a wrong- 
tul executor ſhould be allowed to diſpoſe of the right and intereſt of a 
rightful executor. Comyns. 150. Anonym. 


Ort 


10. Where there are divers executors named in the will, and ſome of con 
them do refuſe, and others of them prove the teſtament ; they who re- ; ſore of 
fule may after at their pleaſure adminiſter, notwithſtanding ſuch refuſal 5 


before the ordinary, 9 Co. 37. Bacon's Uſe of the Law, 161. Perk, 
212. 

And this is what in the ſpiritual court is called a double probate ; 
which is in this manner : The firſt that comes in, takes probate in the 


ulual form, with reſervation to the reſt. Afterwards, if another comes 


in, he alſo is to be ſworn in the uſual manner, and an ingroſſment of 
the original will is to be annexed to ſuch probate in the ſame manner 
as the firſt; and in the ſecond grant, ſuch firſt grant is to be recited. 
And fo on, if there are more that come in afterwards. 

For notwithſtanding their refuſal at firſt, they ſtill continue execu- 
rs; and at any time during the lives of their companions, they may 
prove the will, they may pay debts, make releaſes, and they muſt be 
Joined in all ſuits where the co-executors are plaintiffs, becauſe they, ard 
al Privy to the will; but not where they are defendants, becauſe the 
Plantiff in the action is not bound by law to take notice of any but 
Uſe who have proved the will. Scein. a. 444. 

For the king's courts have always uſed to allow the probate of ſome 
of the executors, to enable them all to ſue actions: ſo that the probate 
of the teſtament doth not give to them any intereſt or title either to 
Ming in action or in poſſeſſion, for they have all their title and intereſt 
the teſtament, and not by the probate : but yet without the pro- 
ate, the Judges allow them not to ſue actions. 9 Co. 38. 
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It is holden, that he which did refuſe the executorſhip, cannot 3 
fume that office after the death of his fellow executor, $:::;y, 226 
418. | 5 

But in the caſe of Houſe and Lord Petre, Dec. 19. 1700. Before the 
delegates : The common lawyers held, that if one executor retuſeth he. 
fore the ordinary, and the reſt prove the will, yet at common law, he 
who refuſed may at any time come in and adminiſter; and tho? he ne. 
ver ated whilſt his companions were living, yet after their death be 
ſhall be preferred before any other executor made by a co-executcr 
altho' the civilians held, that by their law the renunciation was peremp. 
tory, 1 Salk, 311. | 

11. If a man maketh two executors and dieth, and one of them proy- 
eth the will in the name of them both, againſt the will of the other; 
this is not. any adminiſtration for him who conſented not to the pro- 
bate : but he may plead ze unque executor ;, for the probate maketh him 
not executor, if he doth not adminiſter. 1 RolPs Abr. 918. 

12. Swinburne ſays, when all the executors named in the teſtament 
do refuſe; it is lawful for the biſhop or ordinary to commit adminiſtra- 
tion, and to annex the will to the letters of adminiſtration; and the ad- 
miniſtrators ſhall have action, and may adminiſter the goods of the de- 
ceaſed, as if he had died inteſtate ; and their authority or act done 1: 
good and effectual in the Jaw in the mean time, until the executors un- 
dertake the executorſhip ; for then the ordinary may revoke the ad- 
miniſtration before by him committed. Sin. 380, 383. 1 Ki; 
Ar. 907. | 

So allo if a man make an executor, but this is not known, or is con- 
cealed; the ordinary may grant adminiſtration, and this ſhall be good 
until the other prove the will. 1 Koll's Abr. goy. 

And ſo in like manner, if the perſon be diſabled to be executor, 0! 
NO exccutor at all be named in the will. Sin. 380. 

But (lord Coke ſays) if they all refuſe before the ordinary, and the 
ordinary commit adminiſtration to another, there they cannot adminiſter 
afterwards. 9 Co. 37. 5 

And by lord chancellor Talbot, in the caſe of Rebinſen and Pett, E 
1734: Where there are two executors, and one renounces, he is ſtill :: 
kberty, whenever he pleaſes, to accept of the executorſhip ; othervile 
if both renounce, and the ordinary commits adminiſtration to anoine 
3 P. Will. 231. 1 

13. Regularly [that is, by the civil law], teſtaments ought to be iu 
ſinuated to the official or commiſſary of the biſhop of the dioceſe, within 
four months next after the teſtator's death. Stein. a. 447. 

14. And executor, for goods of the teſtator taken from him,  * 
treſpaſs done upon the leaſe land, or a diſtraining or impounding © 


goods or cattle, may maintain, before the will be proved, actions 


treſpaſs, or replevin, or detinue; for theſe actions ariſe upon the exec 
tor's own poſſeſſion. Went. 34. qu bs 
But before the proving of the will, an executor cannot maintain 3 ſul 
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muſt ſhew forth the will proved under the ſeal of the ordinary. Wert. 


| af d in general, an executor is a compleat executor before probate, 
d all purpoſes but bringing of actions; ſo that he may releaſe an action, 
i ſeent to a legacy, may be ſued, may alien or otherwiſe intermeddle with 
de goods of the teſtator. 1 Salk, 301. 

For by adminiſtring, the executor hath accepted of and taken upon 
kim the whole adminiſtration before the probate z and is thereby intiiled 
to receive all debts due to the teſtator; and all payments made to him 
are good, and ſhall not be defeated, altho* he ſhould die and never 
prove the will. 1 Salk. 306, 307. 
| Alſo the executor may, in convenient time after the teſtator's death, 
enter into the houſe deſcended to the heir, tor the removing and taking 
away of the goods, ſo as the door be open, or at leaſt the key be in the 
door: and this ſeemeth to be underſtood of the door of each room. 
For altho' the door of entrance into the hall and parlour be open, the 
executor cannot by that juſtify the breaking open of the door of any 
chamber, to take the goods there ; but only may take thoſe in the 
rooms which be open. And this ſeemeth to be proved by the caſe of 
the cheſt with evidences; which it is ſaid, the executor may take, and 
put out the deeds, delivering them to the heir, that is to ſay, the cheſt 
being unlocked. Now a chamber or other room within a houſe locked 
is an incloſure of better reſpect than a cheſt. But if the goods be not 
removed within convenient time, the heir may diſtrain them as damage 
feaſant. Went. 92. : 

J. 5 Ja. Stodden and Harvey. Treſpaſs: Upon demurrer, the cale 
was; Leſſee for life of a houſe and paſture land dies; his executors ſuffer 
his cattle to go there for ſix days after his death, and then removed 
them; and in treſpaſs, juſtify for that time: averring, that in that time 
of ſix days they could not procure any other land or place to put in the 
cattle. Whereupon it was demurred. And whether that were a con- 
venient time to remove them was the queſtion. And the court ſeemed 
te incline, that ſix days is but a convenient time for the removing of 
their cattle; and the law allows a convenient time for their removing, 
elpecially it being averred, that they had not any other place to remove 
them unto. But for a fault in the plea, wherein he pleaded a leaſe of 
| the houſe, but not of the land in the declaration mentioned, it was ad- 
| ge for the plaintiff. Cro. Ja. 204. 

Inn like manner, the executor before probate may be ſued for the 
debts of the teſtator; unleſs he refuſed the executorſhip in due manner, 
lo as adminiſtration may be granted, and ſo there be ſomebody ſuable 
tor the teſtator's debts. J/entw. 36. 

Fo a bill for diſcovery of effects may be brought before probate : As 
in the caſe of Dulwich college and Johnſon, E. 1688. A bill for a diſ- 
covery of the perſonal eſtate was brought before the will was proved, 
the will being controverted in the ſpiritual court. And this was pleaded 
to che bill; but overruled; a diſcovery being for the benefit of all per- 
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ſons intereſted, and neceſſary for the preſervation thereof, And gy, 
diſcoveries have often been ordered, pendente lite in the ſpiritual cor, 
2 Vern. 49. 

And in the caſe of an adminiſtrator, a court of equity will alloy gf , 
bill brought by an adminiſtrator before adminiſtration is actually taken 
out: As in the caſe of Tell and Lutwidge, Feb. 3. 1740. The widgy 
brought a bill for recovery of the effects of her late huſband, and did 
not take out adminiſtration till after the bill brought. It was objecdedh 
that the bill was brought too early. By the lord chancellor Hardwicke 
it is very true, that this would have been an exception in an action a 
law; but it is not fo to a bill brought in this court. And the exception 
was over- ruled. Barnard. Cha. Ca. 320. 

Ordinary to 15. By the 21 H. 8. c. 5. The ordinary, or other perſon having authori, 

pany 3 For probate of teſtaments, may convent before them perſons named executors of 

the wil 2% teſtament, to the intent to prove or refuſe the teſtament, as they might a 
heretofore. 

And by the 1 Ed. 6. c. 2. All ſummons and citations or other proce; 
eccleſiaſtical, in all cauſes of probates of teſtaments, and commiſſics of ad. 
miniſtrations of perſons deceaſed, ſhall be made in the name and with th: 
ſtile of the king, as it is in writs original or judicial at the common lam; oil 
the teſte thereof ſhall be in the name of the archbiſhop or biſhop an other lav. 
ing ecclefiaſtical juriſdictiun; and the commiſſary, official, or ſubjlilute exer- 
ciſing juriſdittion under him, ſhall put his name in the citation or proceſs afier 
the teſte. ſ. 3. 

And the ordinary may ſequeſter the goods of the deceaſed, until the 
executors have proved the teſtameat : ſo may the metropolitan, it the 
goods be in divers dioceſes, Swin. a. 477, 478. 

And if the executors do not appear upon the proceſs, the ordinary 
may excommunicate them. But they may pray time to advile; 
and the ordinary may grant in the mean time letters ad colligendum be 
defunfi. Treatiſe of Eq. 109. 

Mandimazes 16. On the other hand (inaſmuch as the executor, tho' he may be 
copel the ſued, and pay debts, and releaſe an action, yet cannot have an action, 
orvlinary. before probate) the ordinary is bound to prove the will; and it the che- 
cutor accept, and deſire probate, and is refuſed by the ordinary, a wilt 
will go from the temporal courts, to compel him to proceed to probat?, 
where the will is not controverted ; and that, notwithſtanding an ap- 
peal to the delegates, as it was in the caſe of Dunkin-and Min, A. 2 
C. 2. in which ſuch writ was granted to the prerogative court. G 


+09. 
Monner of 17. The manner and form of proving teſtaments, is of two 107: 
roving ele the one is called the vulgar or common form; the other is termed due 


Will. {olema form, or form of law. Sioin. 448. | 
The vulgar or commen form is more compendious or brief than the 

other: for after the death of the teſtator, the executor preſenteth the 

teſtament to the judge; and in the abſence, . and without citing 9! call- 


'ng of ſuch as have intereſt, produceth witneſſes to prove the gy" 
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© who teſtifying upon their oaths viva voce, that the teſtament exhibited 
z the true whole and laſt teſtament of the party deceaſed, the judge 
doth thereupon (and ſometimes upon leſſer proof) annex his probate and 
cal to the teſtament, whereby the ſame is confirmed. Stein. 448. 
* Where a witneſs hath a legacy in the will, it hath been uſual at the 
time of proving the will, and before adminiſtring the oath to him. 
to exhibit his releaſe or renunciation of the legacy under his hand and 
{-al, and to leave the ſame with the regiſter, 1 Owught. 327. 
It is not neceſſary -to the proof of a written will, that the witneſſes 
hear it read, ſo as they can depoſe that the teſtator declared before them, 
E that the ſelf ſame writing now produced is or was his laſt will and teſta- 
ment. God. O. L. 66. | | | 

In proving a deviſe of lands, the proper way is, that the witneſs ſhould 
not only prove the executing the will by the teſtator, and his own ſub- 
ſcribing it in his preſence ; but hkewiſe that the reſt of the witneſſes ſub- 
ſcribed their names in the teſtator's preſence : and ſo one witnels proves 
the full execution of the will. 1 P. Will. 741. 

E. 12 G. 2. Croft and Paulet. On a trial at bar in ejectment, the de- 
fendant made title under a will, the atteſtation of which was in theſe 
words, figned, ſealed, publiſhed, and declared, as and for his laſt will and 
teſtament, in the preſence of us A, B, and C. The will was in 1723, 
and the witneſſes were all dead, and their hands proved in common 
form. But then it was objected, that this was not an execution accord- 
ing to the ſtatute z and the hands of the witneſſes could only ſtand as to 
the facts they had ſubſcribed to, and ſigning in the preſence of the teſta- 
tor was not one. But the court, on the authority of a caſe in the com- 
mon pleas, ſaid it was evidence to be left to a jury of a compliance 
with all circumſtances. And a verdi& was given {or the will. Sr, 
1109, 

Generally, by the civil law, the teſtimony of two witneſſes is requi- 
red; and if in the probate of a will, the teſtimony of one witnets is dil- 
allowed in the eccleſiaſtical court, a prohibition lieth not: tor that court 
having juriſdiction of the matter, hath it alſo as to the manner of 
proof and proceedings. 2 Rell's Abr. 300. 

But Dr Godolphin ſays, where there is no controverſy or diſpute 
touching the will, there the ſingle oath of the executor alone is ſufficient 
for the probate thereof in common form. God. O. L. 65. 

And this, it is ſaid, is the practice throughout the province of Can- 
terbury. But within the province of York, one witneſs to the will is 
ao ſworn, 

When the teſtament is to be proved in form of law, it is requiſite that 
uch perſons as have intereſt, that is to ſay, the widow and next of Kin, 
to the deceaſed, to whom the adminiſtration of his goods ought to be 
committed if he had died inteſtate, are to be cited to be preſent at toc 
Probation and approbation of the teſtament; in whoſe preſence the will 
to be exhibited to the judge, and petition to be made by the party 


wich preferreth the will, and enacted for the recciving {wearing and 
ex- 
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examining of the witneſſes upon the ſame, and for the publiſhing or con. 
firming thereof: whereupon witneſſes are received and ſworn accora. 
ingly, and are examined every one of them ſecretly and ſeverally, a 
only upon the allegation or articles made by the party producing them 
but alſo upon interrogations miniſtred by the adverſe party, and thei: 
depoſitions committed to writing : afterwards the ſame are Publiſhed. 
and in caſe the proof be ſufficient, the judge doth by his ſentence or de. 
cree pronounce for the validity of the teſtament. Swir. 448, 449. 
Which difference of form in proving the will, worketh this diverſi;y 
of effect; namely, that the executor of the will proved in the abſenc 
of them which have intereſt, may be compelled to prove the ſame again 
in due form of law; and if the witneſſes be dead in the mean time. 
it may endanger the whole teſtament, eſpecially if ten years be not put 


ſince the probation, whereby neceſſary ſolemnities are preſumed to have 


been obſerved : whereas the teſtament being proved in form of han, 
the executor is not to be compelled to prove the ſame any more; and 
altho' all the witneſſes afterwards be dead, the teſtament doth {till retain 
its full force. Swin. 449. 

But probably this word Zen in figures may have been miſtaken tor 
thirty; tor Dr Godolphin fays, The will being proved only in common 
form, it may be queſtioned at any time within thirty years next after, 
by common opinion, before it work preſcription. God. O. L. 62, 

And this proving of the will in ſolemn form, is for the moſt part at 
the inſtance of ſome perſon who defireth to invalidate the ſame: In 
which caſe, his proctor, at the time of exhibiting the will, ought to 
accept the contents thereof ſo far forth as it maketh for the benefit ot 
his client ; otherwiſe if any legacy is given to him in the will, he ſhall 


loſe it for his general impugning of the will. 1 Ougbt. 21. 


And in ſuch caſe, where an executor hath been called to prove the 
will by witneſſes, and hath fully proved it; if the party who cauſed him 
to do this, ſhall not, after publiſhing the atteſtation, except againſt the 
will or the witneſſes, nor propoſe any matter to hinder the paſſing at 
ſentence for the validity of the will, the judge doth not uſually condemn 
him in coſts : But otherwile it is, if he ſhall propoſe ſuch matter and fail 
in the proof; for then he will be condemned in coſts, at leaſt from the 
time l ſuch propoſal. 1 Ought. 20. 

But where the parties intereſted do not call the executor to prove the 
will in ſolemn form, yet the executor himſelf may cauſe the will to be 
proved in this manner: As where an executor hath the greateſt part : 
the goods of the deceaſed bequeathed unto himſelf, and he doubte! 
after the witneſſes ſhall be dead, that the wife or children or other ki" 
dred of the deceaſed will conteſt the validity of the will, he may ci 
them in ſpecial, and all others pretending intereſt in genera}, (and 0 b 
the uſual practice,) to ſee the will proved by the witneſſes; which being 
done, the will ſhall not be ſet aſide afterwards (provided there hath been 
no irregularity in the proceſs) when the witneſſes are dead. Oui 
20, 


ol 
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Where the executor 1s infirm, or lives at a great diſtance, it is uſual 
to grant a commiſſion to ſome e ee ee in the neighbourhood, 
to adminiſter the oaths, and perform the other requiſites tor granting 
probate of the will. So alſo in the granting of adminiſtrations. 1 Ore/y. 


322. 


Beſides theſe forms of proving teſtaments above recited, which are 
referred to that kind of probation which 15 called the publication of the 
tefament ; there is yet another form, which is called the opening of 
the teſtament, which form doth reſpect written or cloſed teſtaments, in 
the making whereof the civil law did require that the witneſſes ſhould 
put to their ſeals ; and after the death of the teſtator, at the opening of 
e written or cloſed teſtament, the fame law did alſo require that the 
1 witneſſes ſhould be called by the magiſtrate to acknowledge their 
c. or to deny the ſcaling. But as we do not obſerve that ſolemnity 
or die civil law in the ſealing of the teſtaments by the witneſſes, no 
more do we obſerve that ſolemnity which the civil law requireth in open- 
ing of ty Haments ſealed ; unleſs this may ſeem to have jome reſemblance 
with this third form about the opening of the teſtament, which 13 
enacted by the ſtatute of the 21 II. 8. c. 5. which ſaith, that e died, 
ordinary, er other perſon having authority to take probate of tune ulte, 
ſpall upon the delivery of the ſeal and ſign of the teſtator, cauſe the hie [04 
to be defaced, and thereupon incontinent redeliver the ſame ſeal unto {ne c . 
tor or executors, without claim or challenge thereunto io be made. 1. 5. 
Swin. 450. 


0 
Dr Swinburne ſays, if a teſtament be made in writing, and afterwards 
be loſt by ſome caſualty; yet if there be two witneſſes [that is, in the 
caſe of goods and chattels] which did ſee and read the teſtamenc written, 
and do remember the contents thereof, theſe two witneſſes ſo depoſing 
ot the tenor of the will, are ſufficient for the proof thereof in form of 
law; fo that they be otherwiſe as well in reſpect of their ;kill, as of cheir 
integrity, greater than all exception, and ſpecially ſome other likeli- 
8 concurring therewithal to make their teſtimony more credible. 
Hin. 4.50, 


If an executor proves a will of a perſonal eſtate, wherein one of the 
legacies is forged, the executor in ſuch caſe hath no remedy in equity 
but ought to have proved the will, with ſpecial reſervation to that legacy. 
Plume and Beale, 1 Peere W. 388. 2 Vern. 8. 17. In which caſe, the 
forgeries are to be decreed againſt in the eccleſiaſtical court, and the will 


. SO 
ingroſſed without them, and fo annexed to the probate. 


be proved according to cuſtem before the crdinary; the execution or admini- 
ftration of any goods ſhall not be committed, but i ſuch as ſhall faithfully pro- 
miſe, to render a juſt account of their adminiſtration, when they ſball ve there- 
nto duly required by the erdinary. Lind. 177. 
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18. By a conſtitution of archbiſhop Stratford: After the te/tament ſhall Executo:'s 
oath to rows 
der a jult 
account. 
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Bond to the 


like purpoſe, 
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Sha feithfuily promiſe} And that by oath, ſaith Lindwood; v. 
may be before the adminiſtration. _ Lind. 177, 

And Swinburne tays, in what manner ſoever the teſtament be Proved 
the executor before he be admitted by the ordinary to execute, and hy. 
tore he have the will under the feal of the ordinary, is to promiſe b. 
virtue of his oath, to make a true account when he ſhall be thereur, 
iawfully called by the ordinary. Sin. 451. 

By the ancient canon law, a proctor having a ſpecial proxy, mich: 
make oath inſtead of the executor or adminiſtrator, and ſwear upon the 
toul of his client; but now by Canon 132, it is ordained, that foroſuuch 
as in the probate of teſtaments and ſuits for adminiſtration of the goods of 
perſons dying inteſtate, the oath uſually taken by proftors of courts in animam 
conſtituentis is found to be inconvenient , therefore from henceforth evg 
executor or ſuitor for adminiſtration ſhall perſonally repair to the judye in that 
behalf or his ſurrogate, and in his own perſon (and not by proctor] take the 
oath accuſtomed in theſe caſes. But if by reaſon of ſickneſs or age o any ther 

guſt let or impediment, he be not able to make his perſonal appearance before 
the judge; it ſwall be lawful for the judge (there being faith firſt made ty a 
credible perſon, of the truth of his ſaid hindrance or impediment ) to grox! 4 
commiſſion to ſome grave eccleſiaſtical perſon, abiding near the party aforeſaid, 
whereby he ſhall give power and authority to the ſaid eccleſiaſtical perſon, in 
his ſtead, to miniſter the accuſtomed oath abovementioned to the executor er 
ſuitor for ſuch adminiſtration, requiring his ſaid ſubſtitute, that by a faithful 
and truſty meſſenger he certify the ſaid judge truly and faithfully what he hath 
done therein. | 

Which oath, to be adminiſtred to the executor, is uſually in this 
form: © You ſhall ſwear, that you believe this to be thg true and laſt 
* will and teſtament of A. B. deceaſed ; that you will pay all the debts 
and legacies of the deceaſed, as far as the goods will extend, and the 
* law ſhall bind you; and that you will exhibit a true, full, and perfect 
inventory, of all and every the goods, rights, and credits of the 
* deceaſed, together with a juſt and true account, into the regiltry 

of the court of —- when you ſhall be lawfully called thereunto. 
«© So help you God.” . | | 

19. By the ſame conſtitution of archbiſhop Stratford; ofter the ile. 
ment ſhall be proved according to cuſtom before the ordinary, the execution TT 
adminiftration of any goods ſhall not be committed but to ſuch as are able, and 
if need be ſhall give ſufficient ſecurity, to render a juſt account of their admin 


lich 


ſtration, when they ſhall be thereunto duly required by the ordinary. Lind. 


177. 
And Lindwood hereupon obſerveth, that it ſeemeth hereby that the 
ordinary may remove the executor appointed by the teſtator, from the 
adminiſtration, eſpecially where there is juſt cauſe, as where he cannot 
give ſecurity for a due account. Lind. 177. 
And Swinburne ſays, The executor if it be behoveful) ſhall enter 
into bond, to make a true account when he ſhall be thereunto lawfully 
called by the ordinary. Swin, 451. 
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But in the caſe of the King and Sir Richard Raines. M. 10 N. A 
mandamus was directed to Sir Richard Raines to command him to grant 
probate of the will of Edith Pinfold to one Richard Watts, who was 
made executor of it. Sir Richard Raines makes return to it, and ad- 
mits, that Edith Pinfold made her will, and Watts executor of it; but 
ſays further, that it clearly and judicially was proved and appeareth to 
him, that Watts is worth nothing, but abſconds for debt; and there- 
fore that it is lawful to him to defer the granting of the probate, until 
Watts find ſufficient ſecurity to perform the intent of the will. And it 
was argued by Sir Bartholomew Shower, Mr Montague, and Dr Waller 
the king's advocate general (a civilian), that this return was good, and 
that a peremptory mandamus ought not to be granted. And Dr Waller 
{aid, that in fact the caſe was thus: Edith Pinfold made her will, and 
Richard Watts her nephew her executor, and deviſed to him 1001 
for a legacy, and ſome cattle ; ſhe deviſed alſo to Baines her brother 
:001, and the reſidue of her perſonal eſtate to the fon of Baines; the 
will was brought by Baines to the prerogative court to be proved, and 
it was oppoſed by one Huntley, but the cauſe was not promoted at all 
by Watts; ſentence paſſed in the prerogative court, tor Baines; upon 
which Huntley appealed to the delegates, and the ſentence there was 
confirmed ; whereupon the will was returned into the prerogative court, 
and then Watts claimed probate ; but upon examination it appeared to 
the judge, that he was an inſolvent and neceſſitous man, and had re- 
ceived his legacy, and therefore the judge required caution z upon which 
Watts obtained this mandamus, and to it the judge made this return, 
which (by Dr Waller) is good: For if there is any default in the judge in 
the adminiſtration of his office, it is a proper ſubject for an appeal; 
for this will, being of chattels, is altogether of eccleſiaſtical cognizance; 
and therefore as the ſpiritual judge ſhall determine concerning the vali- 
dity of the will, ſo he ought to make a judgment, whether he ought to 
grant probate of it or miniſtration; or if the executorſhip be condi- 
tional, as it may be, whether the condition be performed, or the like; 
in all which caſes, if he makes a falſe judgment, the proper remedy 1s 
by appeal, and not to come in this manner for remedy to the king's 
bench. He argued further, that the judge hath done nothing in this 
caſe but what he ought to do; for in ſuch caſes he may properly require 
caution, In the time of the heathen emperors, the teſtaments were 
repoſed in the colleges of the pontifices ; and from the time that the em- 
perors became chriſtian, the biſhops were intruſted with them. Now 
the civil law was, that ſecurity ſhould not be demanded de herede, which 
at that time included what we now call executor, unleſs he was infolvent ; 
and then it was lawful to demand caution or ſecurity. But after this, 
the canon law followed; and then they made uſe of the word executor, 
which was before included in the word heir : and of them there are three 


e whom the ordinary appoints, and he always gave ſccurity; thirdly, 
| 'famentarius, who came inſtead of the heir, which is he whom we call 
| EXecutor by way of pre-eminence. And then, as the heir before, if he 
3 4 K 2 a Was 


lorts; firſt, Jegitimus, to wit, the ordinary; ſecondly, datus, namely, 


619 


620 


teitaments are of eccleſiaſtical cox-11zance, not by force of the civil or canon 


if an executor be ſued in the cccleſiaſtical courts to make d1itributlon 
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was inſolvent, always gave caution ; ſo for the ſame reaſon, an inſolyen 
executor always gives caution. To ſay the truth, there is a difference 
made, when the teſtator knew at the time of the making his will, ther 


laws (for they bind no farther here, than as they have been received here, 
but by the Jaw: of the land. Then if the ecclefialtical courts proceed 
to inlarge the power of the judge, contrary to that which the comm? 
law allows, the king's bench will prevent all forts of incroachments. A 


| | Wa 
the perſon whom he conſtituted executor was then infolvent, and whey oug 
the executor is become infolvent by matter ex poſt facto; but at what at 
time Watts became inſolvent, doth not appear in this caſe; and there. (a3 
fore to juſtify the actipg of a judge, the court will intend, if it be mz. no1 
terial, that he became inſolvent ſince the death of the teſtatrix, rather cul 
than at the time of the will made. In Lind. 167. it is ſaid that nore- ref 
ligious perſon ſhall be executor, unleſs his ſuperior takes care to vive mo 
caution for che due execution ct the will, and for the loi; chat way the 
happen by his adminiſtration; and Lindwood gives the reaſon of it, ec 
b-caule it appears that ſuch a perſon is infolvent ; which proves that it 
inſolvent perſons ought to give caution. So Lind. 177. before the exe- te 
cutor be admitted by the ordinary to execute the will, he ought to take Wy 
an oath (which is the conftant practice, and yet no mention is found of bo 
ſuch oath, before that which theſe conſtitutions in Lindwood male of M 
it; and yet before the late ſtatute, if quakers refuſed to take ſuch oath, of 
no probate of any will uſed to be granted to them) and , need be, fays be 
Lin:Iwood, he ſhall give ſafficient caution. To the 1ame purpoſe Swin- ſu 
burne ſays, that the executor, if it be behoveful, ſhall enter into bond, OL 
To which Sir Bartholomew Shower added, that if an executor is non bY 
compos, the ordinary is not bound to grant probate to him; becauſe he by 
hath an apparent diſability to execute the will; which ſtrongly reſembles $ 
this preſent caſe. Alſo, he ſaid, that if the executor refuſes to take the Wo 
oath, this amounts to a refuſal of the office, and the ordinary may grant 8 
adminiſtration with the will annexed. Why then ſhall not the refufal A 
to give ſecurity, amount to a refuſal of the office of executor; {ince N 
there is no poſitive law, that in ſuch caſe the ordinary ſhall admiuilter \ 
an oath, more than in this caſe that he ſhall demand caution ? Further . 
he ſaid, that altho* mandamus's are granted oftentimes to compel the ! 
granting of adminiſtration, becauſe they are founded upon the act of | 
parhament which appoints the granting of adminiſtrations; yet one | 
cannot find any precedents of mandamus, to compel the judges or the 0 
civil law to execute their law, which ſcems to be the preſent cate. — 
Againſt this it was argued by Mr Norchey and Mr Eyre, that the prero- 
gative court cannot in ſuch caſe require caution, for the ſatne reavons 
that ide court afterwards gave for the ground of their judgment, aud date. f 
tore unneceſſary to be repeated. And by Holt chief juſtice ; Wis and | 
1 


825 * 2 


he not being reſiduary legatee ; tho' that were allowed by the £200 
av, yet the King's bench would grant a prohibition to ſtay any 2 
2 | | a nth 


f | oug 
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© (it; for all ſuits for diſtribution were prohibited by the king's bench, 
until the ſtatute of the 22 S 23 C. 2. c. 10. made them lawful. Dr 
Waller has not quoted any canon law, that the ordinary in ſuch caſe 
ont to take caution; and the common law will not permit him to ex- 
1 ſecurity, for the inſolvency of the executor. For ſuppoſe in this caſe 
iz the fact is, the executor will not give ſecurity, and yet will not re- 
nounce the executorſhip ; the ordinary cannot compel him to give ſe- 
curity. What muſt be done? Tho' a refuſal of the oath amounts to a 
:efa{a} of the office of executor (becauſe the oath is allowed by the com- 
mon law, for it is proper to take a promiſſory oath, that he will execute 
the office juſtly, which he is going to execute) yet the refuſal 10 give 
*cority will not amount to a refuſal of the office of executor ; becauſe 
i: is againſt common right, to require collateral ſecurity. Thcn the 
tee nent will continue in force, the ordinary cannot grant adminiſtra— 
don with the will annexed; and ſo there will be a failure of juſüce, no 
bady being capable to ſue the teſtator's creditors. One hait of what 
one {inds in Lindwood is not the law of the land. And as to the caſe 
of religious perſons, objected out of Lindwood, he ſaid, that it a monk 
be made an executor, he cannot accept the office without leave of his 
ſuperior; and then if the ſuperior gives him leave to be executor, with- 
out giving other collateral ſecurity, the ſuperior by his Jeave given 1s 
become ſecurity z and if the monk commits a devaſtavit, the ſuit ſhall 
be againſt the abbot and the monk, and the execution will be of the 
200!s of the houſe. And Turton juſtice agreed with Holt chief juſtice 
in every thing. But Rokeby juſtice ſeemed to be of opinion, that the 
grievance in the preſent caſe would be properly remedied by appeal. 
And he ſaid, that in the province of York ſecurity was always given 
upon the granting of the probate of a will, without any diſpute made 
about it, Upon which a day was given to Dr Waller, to certify the 
king's bench, by producing precedents, whether the practice had been 


* 


in the prerogative court to take cau vn in ſuch cafe. At which day no 
precedent of it being ſhewn, nor ſatisfaction thereof given to the court, 


Ho chief juſtice, with the concurrence. of the other judges, pronoun- 
ce tae opinion of the court, that a prremptory mandamus ought to be 
granted in this caſe z becaule the ecclefiaftical court cannot require cau— 
tion in this caſe; 1. For when a man is made executor, no body can 
add qualifications to him, other than thoſe which the teitator has impo- 
ed; but he ſhall be who, and in what manner, the teſtator ſhall gude 
proper. 2. The executor has a temporal right, of which he is barred 
by the refuſal of the probate, inaſmuch as he cannot before probate ſue 
mn Weſtminſter hall. 3. There are no precedents in the canon law to 
Varrant this; and the practice has been always contrary, And if any 
caſes happen, in which equity may be requitite, there is another chanel 
here, where it runs, without reforting to the ſpiritual court, namely, 
the chancery. And a peremptory mandamus was granted.---And the 
*eporter lays, Mr Robert Eyre told him, that the lord chancchlor Sumers 
well approved of this reſolution. L. Reym. 361. i 
wit 
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But after all, this adjudication proceeds upon a ſuppoſition, that there 
is no canon law which requireth ſuch caution, and Lind wood's authgrir; 
alone was not judged ſufficient in this caſe. But the aforeſaid conſtitutic, 
of archbiſhop Stratford is undoubtedly a part of the canon law, which 
requires that hey ſhall give ſufficient ſecurity, if need be. In the province 
of York, bond is and hath been always required and given. Ang in 
the other province, ſo far as the aforeſaid conſtitution is in force, they 
may require it if they ſhall ſee cauſe, as in this caſe it ſeemeth that ther, 
was very great cauſe. That no inſtances could be readily produced, 
where this had been practiſed, might be owing partly to the want of 
reports of caſes adjudged in the eccleſiaſtical courts ; or (for any thing 
which appears from this report) perhaps no further inquiry a 
made. | 

And in the caſe of Folkes and Docminique, 7. 13 G. 2. Where the exe. 
cutor was under the age of 17 years, the court allowed a bond giver 
by the adminiſtrator with the will annexed, during the minority of the 
executor, to be good at common law, and not obtained by cocrciun, 
Str, 1137. 

20. All this being done, the biſhop's officers are to keep the will or: 
ginal, and certify the copy thereof in parchment under the biſhop's 
teal of office; which parchment fo ſealed is called the will proved. bz 
con's Uſe of the L. 160. : 

21. By the 2& 3 An. c. 4. In order to render it more ealy for the 
clothiers and others to borrow money upon land ſecurity for the promo. 
tion of trade, it is enacted, that a memorial of all wills and deviles in 
writing, whereby any honours manors lands tenements and heredita- 
ments, within the Veſt Riding of the county of York, may be any way 
affected in law or equity; may at the election of the party or parties 
concerned, be regiſtred in ſuch manner as by the ſaid act is directed: 
and every deviſe by will of the honours manors lands tenements ct 
hereditaments, or any part thereof, contained in any memorial ſo reg! 
ſtred as aforeſaid, that ſhall be made and publiſhed after the regiſtring 
of ſuch memorial, ſhall be adjudged fraudulent and void againſt any 


ſubſequent purchaſer or mortgagee for valuable conſideration; unlels a 


memorial of ſuch will be regiſtred as aforeſaid. ' But this not to extend 
to copyhold eſtates, nor to leaſes at rack rent, nor to any leaſe not cx. 
ceeding twenty one years where poſſeſſion goeth along with it. _ 
; By the 5 A. c. 18. there are ſome further regulations concerning the 
ame. Re 

The ſtatute of the 6 Av. c. 35. containeth regulations to the lie 
purpoſe for the Eaſt Riding of the ſaid county of York : Which fame 
regulations are alſo extended to the Vſt Riding, in aid of the two fol- 
mer acts. 

By the 7 An. c. 20. The like for the county of Mzaddle/ex. 
727 880 8 G. 2. c. 6, The like for the Nerth Riding of the ſaid count 
of York. 


Aud 
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And by the 25 C. 2. c. 4. Further regulations with reſpect to the 
-ounty of Middleſex. 


nds. Dike and Polbil. L. Raym. 744. 
JJ. 7 G. 2. Morſe againſt Roach and others. In the chancery: Be- 
„e the year 1718, the method was to deliver out a will of land to be 
-zved at trials, or on commiſſions, upon ſecurity. Since that, the re- 
viſters have refuſed to deliver out the will, but inſiſt upon being paid 
for attending with it; and where it was wanted at a diſtance, their de- 
mands did run very high. In this cauſe an order was made (upon pro- 
ducing three precedents) that it ſhould be delivered out on ſecurity; it 
being a bill brought by creditors and legatees, who were not likely to 
ſuppreſs it. Str. 961. 5 

23. The ſeal of the eccleſiaſtical court (as to goods and chattels) 
doth authenticate the will, and is not to be contradicted ; becauſe, as 
there is no way in the temporal courts to prove the will relating to chat- 
tels, it muſt go on in the ſpiritual court, and the determination mutt 
there be final. For the temporal court cannot make a judgment con- 
cerning the will, contrary to what was made in the eccleſiaſtical court; 
and therefore if a probate is ſhewn under the ſeal of the ordinary, they 
cannot give in evidence that the will was forged, or that another per- 
ſon was executor ; but they may give in evidence, that the ſeal was 
torged, or that there were bona notabilia, becauſe it is not in contra- 
diction to the real ſeal of the courts, but it admits the ſcal, and avoids it, 
And ſince the eccleſiaſtical court hath now the probate of wills ſettled by 
cuſtom, the temporal court cannot prohibit them in their inquiries 
whether the teſtator was compos mentis or not, or whether the will be 
revoked or not, becauſe that is neceſſary for authenticating the will. 
Str. 671, 672. 

And by Holt chief juſtice ; the judge of the ſpiritual court is the only 
proper judge to determine the validity of wills tor things perſonal, and 
therefore the probate is Undeniable evidence to a jury: and he ſaid he 
remembred a caſe in the time of lord chief juſtice Kelyng, where an 
executor brought an action, and at the trial produced the probate, and 
the defendant's council offered to prove, that the ſuppoſed teſtator died 
inteſtate; but Kelyng chief juſtice told them, that the probate was evi- 
dence uncontrovertible ; and with him concurred the other judges, and 
ſo it hath been always held ſince. L. Raym. 202. 

But yet it is held, that if the probate of wills and granting admini- 
ſrations be traverſed or denied in the king's courts, and iſſue joined, 
that the ordinary did not commit adminiſtration to fuch a one, or that 
the teſtament is not proved before the ordinary, or that he whoſe wil 
proved before the ordinary died inteſtate, or that he of whole goods 
adminiſtration is granted as of one inteſtate made a will; in theſe and 
the like caſes it is held, that certificate ſhall not be made by the ordi- 
E Ny, but that it ſhall be tried by jury: and the reuſon given tor it is, 
© at probate of wills and granting adminiſtrations originally did got be- 
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1». The probate of a will, or a copy of the will out of the regiſter of probate cf a 
ke ſpiritual court, are not to be allowed as evidence in the caſe of will of lar ds, 


not evidence. 


Probate of a 
Will of goods 
and chatrel< 
how far evi- 
dence. 


624. 


nerally, becaule the refuſal is before the ordinary as a judge. nd e 


concluſive evidence in ſupport of the will. Str. 481. 


conteſt there, it was determined in favour of the will; and upon ag. 
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long to the eccleſiaſtical cognizance, but were given to them 97 
times; and that therefore nothing but the probate and grantin- 
niſtration, which were given to them, doth appertain to their bat, 
tion; but the trial thercof is not given to them, but is left to the rid 
of the common law, C. 468. 9 Co. 40. : 
But before this time (in the 31 El.) in caſe of refuſal or no ref; 
how it ſhould be tried; this diſtinction was laid down: whete the ile 
15, whether the executor did refuſe before ſuch a day, or after, ther: 
the trial ſhall be by jury; contrary, where the iſſue is upon refuſa] oc. 


1 

Ade; 
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Anm. 


gaſe then before the court being this, “That the biſhop certified thy 
c he did not refuſe, whereas in truth he had refuſed befoic the con. 
* miſſary;” the court held, that they could not write to the come 
jary, fince the biſhop and not he was the officer unto the court to thr 
purpoſe, and that the party could not aver againſt the certificace ct 
the bilhop any more than againſt the return of the ſheriffs, 0 
468. 

J. 8 6. The King againſt Vincent and others. Indictment for foro: 
ing a will relating to a perſonal eſtate; and on the trial a forgery vn 


roved : but the defendants producing a probate, that was held to br 


. 12 G. The King and Rhodes. The defendant exhibited a will 
doctor's commons as executor, and demanded probate. After a long 


cal to the delegates, the ſentence was confirmed. Afterwards, the pat 
ties who had been concerned in cooking up the will, fell out among! 
themſelves about the diviſion of the eſtate; and thereupon it came out, 
that the will was forged ; and upon full affidavits of the forgery, a com. 
miſſion of review (which it was agreed was the only method to bring 
the matter over again) was granted by the lords juſtices: and an indictmet 
was alſo found for the forgery, and ſtood ready for trial in the King? 
bench. Upon motion for a habeas corpus ad teftificandum, Raymond chu! 
juſtice declared, that he would not try the cauſe. For there being * 
a ſentence ſubſiſting in favour of the will, and the validity of that be 
now put under a proper examination; he did not think it fitting ® 
determine the e by an indictment, which would come on moss 
properly after the ſentence was reverſed. Str. 703. 1 

In the caſe of & Leger and Adams; Holt chief juſtice ſaid, With 
doubt the regiſter's book in the ſpiritual court is good evidence © 
prove that there was a will, altho' it be loſt. L. Raym. 731. 

And in the caſe of Shepherd and Shorthoſe, Il. 7 C. Where the * 
bate is loſt, an exemplification of it from the act of the ſpiritual court 
hath been allowed as evidence of the will being proved. . 412: hat 

Il. 8 I. Ie and Neltbrepe. It was held by Holt chief juftice, ®” 
the copy of the probate of a will is good evidence, where the ant 
ie!! 18 of chatte's, for there the probate is an original taken by 1 
rity, and of a publick nature; otherwiſe, where the will is of tung 


6X og | : 5 « 'E norm 
tne realty, becauſe in ſuch caſe the eccleſiaſtical courts have no 3!» : 


Mills. Probate, 


to take probates, therefore ſuch probate is but a copy, and a copy of it 


is no more than the copy of a copy. 3 Salt. 154. | 
For the copy of an original is evidence, wherever the original is ev: 


lands is no evidence, becauſe the probate in ſuch caſe is not an origt- 
nal taken by authority, and therefore is only a copy of a copy. C99). 


w the ſtatute of the 4 Au. c. 16. intitled, An act for the amendment 
of the law, and the better advancement of juſtice, No advantage or e. 
ception ſhall be taken of or for the default of alledging the bringing into court 
[ztters ſeſtamentary; but the court ſhall give judgment according to the very 
right of the cauſe, without regarding any ſuch imperfefions omiſſions und av 
fetts, or any other matter of like nature, except the ſame ſhall be ſpecially gt 
particularly ſet down and ſhewn for cauje of demurrer. 


geous fine, for the probate of teſtaments and for the making of acquittances 
thereof , the king hath charged the archbiſhop of Canterbury and the other 
t1ſhops, that they cauſe the ſame to be amended ; and if they do not, it is ac- 
corded, that the king ſhall cauſe to be inquired by his juſtices of ſuch oppreſ- 
ſions and extorſions, ts hear them and determine them, as well at the king's 
ſuit, as at the ſuit of the party, as in old time hath been uſed. 

By a conſtitution of archbiſhop Mepham ; For the inſinuation of the fe,, 
tament of a poor perſon, the inventory of whoſe goods ſhall not exceed 100 5, 
nothing ſhall be demanded. 

And by a conſtitution of archbiſhop Stratford: We ordain, that for the 
provation, or approbation, or inſinuation of any teſtaments whatſoever, nothing 
at all ſhall be taken by the biſhops or other ordinaries : but we permit 6d and 
no more to be taken by clerks woriting ſuch in/ſinuations, for their labour. Hui 
if the inventory of the goods of any perſon deceaſed do exceed the ſum of 40 5 
in the computation, and do not extend to 100 5; the biſnops, or ordinarics, or 


them in the auditing of ſuch accounts, ſhall not take for the account, and doing 
all things concerning the ſame, and letters of acquittance, or other letters 
whatſoever, above 12d. And if the inventories contain the ſum of 100 5 67 
mee, and leſs than 201; they ſhall not take above 35. But if they contain 
the ſum of 20] or more, and leſs than 601; they ſhall not take above 55. If 
they contain the ſum of 601 or upwards, and leſs than ioo, they ſha!l have 
10s and no more. If they contain the ſum of 1001 or more, and la tha 
1501; they ſhall not take above 20s. And jo for every gol further, they 
Hall take, befides the ſaid ſum of 20s, the ſum of 10s and no more, Put 
ve permit the clerks, for every letter of acquittance which they ſhall write in 
eis behalf, to take d above the premiljes for their labour. Aud if any per- 
jou in any the caſes afereſaid fhall take above the ſum before ordained, in mo. 
Ay or other things; be ſhall pay double within a month to the fabrick of the 
calbedral church. Aud biſhops neglecting to pay the Jame within the lime li- 
ted, ſhall be propibited ab inzreflu eccletiaz; and the other inferiors ne— 

OL. II. 9 . 3 N | glecting 


dence, if proved a true copy; but the copy of the probate of a will of 


perſons deputed by them and. auditing the accounts, or other miniſters offifting . 


24. By the 31 Ed. 3. it. 1. c. 4. Whereas the miniſters of biſhops and |. 
uber ordinaries of holy church, take of the people grievous and outra- be 
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glecting the ſame as aforeſaid, ſhall be ſuſpended ab officio et benekicio, 


, 1 75 1 
i teen , an perfen but only 25 6d, and not obeve ; WREr, "of 10 t 4e 19 1k 


Wis. Probate. 
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till they ſhall pay the ſame. 

Probation} That is, taking the proofs. Lind. 181. 

Approbation] That is, the decree for the validity of the teſtamen: 
Lind. 181. 

Inſinuation] That is, publication thereof amongſt the acts of the judge 
Lind. bad 

Do exceed the ſum of 395 in the computation] Lindwood ſeems to refer: 
this cot ald ede as arbitrary and unreaſonable; and oblerves, that the 
officers of rhe court were left at liberty to demand what they would. 
when the INVENTOry was under 308. Lind. 18 


For their labeur] But it it mall ha appen that witneſſes are to be _ 


L/ 


amined, and HEY © depoſitions to be taken in writing; it ſeemeth that fy, 
this they ſhall be rewarded beſides, according to the quantity of 
labour. And the ſame is to be underſtood, If the teſtament be long 
writing; and it be to be regiſtred, that then the regiſter ſhall receive 
reaſon: 'ble ſatisfaction. Lind. 181. 

By the 21 H. 8. c. 5. it is enacted, that Nothing fall be dem: 


received ner taken, by any biſhop ordinary archdeacon chancellor commiſſe If 


cia or any ether pods er perſons «ho ſhall have power to take cr fi 225 


provation inſinuation on approbation of teſtament or teſtaments, by biniſe!f er 
themſelves, nor by his cr their regiſters ſcribes praiſers ſummoners appareirs 

by any other of their miniſters, for the probation inſinuation and approba- 
tion of any teſtament or teſtaments, or for writing, ſealing, Protfing, 7, riftring, 


fines, making of inventories, and giving of acquittances, or for ony the 


cauſe rovcernTng the fame, where the goods of the teſtater or perſen /9 «y:u; 
do not amount clearly ever and above the value of 1005s, except ang to e 


ſcribe to here for writing of the probate 6 a, and fer the commiſſion of admi- 


nitration of ihe goods of any man dying inteftate not being above the Uk? di. 
me of 100 s clear, 6d; and that nevertheleſs the biſhop erdinary or ole, 


fon hating power to take the probation er approbation of teſraments ret : 


nat to approve any ſuch teſtament, being lawfully tendered or offered 40 15 

to ve proved or approved, ſo that fuch ge tameni be exbibited to bim er 10 

7 writing, with wax thereunto offixed ready to be ſraled, and the ibe 2 A 
5 ment be lawfully proved befire the ſame ordinary (4 re the (ec 


be true whole and the lajl teſtament of the 1 teftater, in fuch ferm c 6. "lth 
To commonty accuſtomed iu that bet af. 2: | 
And oben ile goods of the tiftotor e Apo over and above the cc Ra 
4%e of loo, 4 2 50 Uo not exct 4 the fun 8 aol; that then they ſball net 
ih: propatio 77% 1111 ew en and 2DP! lion of « OXY teſt ame: ul or Left anacnis, | of 
tho regifiring, ſea tins, writing, proijng, mocking of invenlof ies, SISIIS 6 
25 {Htunces - fines, . 1 'y cihei thing cbices 7 ing the Jeme, tate Of Cale 15 


"iHro9p or ere mary CF aa perſen having pocter lo to ake ihe . : 
"£ * 7 77 
. 7 of ſuch teſt 211077! 25 for Lim 2 þ:s 211317) erg 2 6 45 7 15 
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1 and 12 d refid 25 of the faid 39 64, to be to tine rise fer te 
CUI 
th. F 2 w+ + #) & A Aud C2 e y 4 th e £ od, of the / talen by 0 per/ſc {9 Gi. 9 4 i 0 1 N 


re RY coor * _ of x01; that then they tha Fl 771 tare fer "the p: 9 
4 : 


Lois, Probate. 
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the ſcribe for regiſtriug the ſame; or eld the ſame jcrive to he al his tiverty to 
— f* b 5 7 — 4 A 2 44 26064 Ihr P 2 ꝙ— . 4 9 8. = = i * # 

refaſe the 25 & d, aud to have jor <riting of every ten lines nj the jane 
3 * „ n 

* * $442 * * . +. £ 444 o = / - 1 % 44 444% 4 N 
tetament, whercof. cvcty line to contain ten inches, one penny. l. 3. 
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executors named in auy juch teſtamenis, for the ſœid ſim or ſuns abrveſed, 
1 —— 3 , 1 46 4 + p 5 - 27 ASS a 4 
and in manner and form as is avove rehearjed, with convenient pred, 


SF 


thout any fruſtratery delay. 1. 3. 

And if any perſon ſball require a copy of the /aid teſtement ſo proved, or of 
te ſeid inventories ſo made; that then the {aid ordinary or ether perjoens hav- 
g euthority to take provele of teſlements or thetr minfters, jnail from time 
ty Irme wwilh convenient ſpzea, ot heut any fruſtratory aviov, actrver or cue 
to be delivered a true copy or copies of the ſame, 19 the jaid perjon / de- 
manding the ſame ;, taking ſor the ſ:erch, ana fer the making e copy of 
ether of the ſaid teſtament er imventory, but enly ſuch foe as is befere re- 
hearjea for the regiſtring of the ſaid teſtament , or ele the ſcribe or revijter to 
ve ot bis election and liberty, to hade for every len lines thereof, ding of the 
Preperiion before rehearſed, ene penny. 1. 5. 

Provided, that where any Ferſon or perſeus paving pctver ts tare fi. 

F teflcments, have uſed to take leſs ſurns of money then is above ſeid, ben the 
probatic y of teſtaments, en commijiions of adtiniſtrations, or other cue c- 
 eerning the ſame; they ſhall take and receive the ſame as befere this aft 15, 
Pave uſed to take, and not above. ſ. b. 

And every biſhop ordinary archdeacoa chancellor commiſſary officio! end dur. 
perſon having authority to take probate of teſtaments, their regifters {crives 
pratſers fummoners epperaters and all other their miniſters whatſoever iney ve, 
that ſhall do or attempt or cauſe to be done or attempted againſt this at in 


ary thing, ſhall forfeit for cvery time ſo offending to the party grieved in tha! 


behaif fo much money as any ſuch perſon aboveſaid frail take controry to thts 
Prejemt act; and over that ſpall ferfeit 101, tohereof ene motety ſpall be to the 
Eng, ond the other mciety to the party grieved thei ſhall fue for the foine 100 
ery of the king's courts: but that every of them, which al incur or foi! 
no the danger of ſuch penalty or ferfeiture, ſhall be charged only for him- 
Ps and none of them ta be chargeable to thas penalty for other's offence, 
. 7. 

S. 2. Or fer any other manner of cauſe cencerning t ſeme]! And it 
maketh no difference, whether the probate be written upon the teſta- 
ment it ſelf, or upon a tranſcrip: ingroſſed; and in this latter caſe, if a 
Sreater fee be taken by the judge on account of ingroſſing, this is 


within the prohibition of the ſtatute, as was adjudged in the cate at 


* 
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jeſty's navy, and for the pains trouble and expence attending the ſuing ferib 9 


Unls, Probate, 


Rouſe and Real, where the fee taken did amount to 45 10d, ang ; 
was ſaid, that if the executor requireth any to ingroſs the teſtament, b. 
may agree with him, whom he requireth to do it, as he can; but the 
judge ought not to exact any fee on that account due to him. 4% 
330: Gibſ. 485; 

Upon the whole, Dr Gibion obſerves, that it is agreed on all hand, 
that the fees given by this act are become much too ſmall, by the gat 
alteration of the value of money, and the prices of things; and there 
fore now the rule is, the known and eſtabliſhed cuſtom of Every place, 
bein g reaſonable: which, as he hath been informed (he fays), hath been 
adjudged a good rule. Ci 467. 

By Can. 132. it is ordained, that no judge or regiſter, ſhall in 3 


# #5 $; 
Gil y 
* 


wile receive for the writing drawing or ſealing of any ſuch commiſſca (a; 
in the ſaid canon before is mentioned) above the tum of 6s 8 d, where- 
of one molety to he for the judge, and the other for the regiſter of the 


court. 


And by the ſtatute of the 26 H. 8. c. 13. Foraſiucb as divers of ti, M7 
ing ſubjects tnbabited within the archdeaconry of Richmond ine gun, | 
of York, have been of long time ſore and grievouſly exacted and impoverijhod 
by the farſons vicars and others ſuch as have benefices and ſpiritual prim. fe 


fometime the third part, to their open impoverifhment , it is enacted, that 11 


401; ner more than 3 5, unleſs the goods do amount to the value of Co,. 


TUtlls. Probate. 


nor more than 2 5, unleſs the goods de amount to 401; nor more Lai 
. leſs the goods do amount to bo: On pain of forfeiting gol to the party 
orieved . to be recovered, with full coſts, by action of debt bill plaint or 2 
--rmation, in any of his majeſty's courts cf record at Weſtminſter, or e 
9 ' - * 

eee. 1.2 3 


8 7 6 
4 7 


+;rchment or ſheet or piece of paper on which ſhall be written any pro- 
date of a will, for any eſtate above the value of 201, ſhall be paid a 
amp duty of los: except of common ſeamen or common foldiers ſlain 
or dead in the ſervice. 

Inventory, or any copy thereof, ene ſhilling. 

Copy of a will, two pence. 

26. If the executor die inteſtate, the teſtator allo from that time ſhall 


be deemed inteſtate, and adminiſtration may be committed in this cafe dz 


of the goods not adminiſtred. Sin. 282, 1 Koll's Abr. 907. 

But if the executor maketh an executor, and dieth; his executor fal! 
be executor to the firſt teſtator, in caſe there be no executor. 82977, 
329. 
And if the executor of an executor aſſume the adminiſtration of the 
firſt teſtator's goods, he cannot afterwards refute the adminiſtration of 
the goods of the latter teſtator; but he may accept the latter, yet re- 
fuſe the former. 7. 17 J. Wolfe and Heyden. Hutt. 30. 


But an executor's exccutor ſhall not be admitted to adminiſter the 
goods of the firſt teſtator, where the firſt executor refuled to admini- 


ter, or died before probate; unleſs the reſiduum bonorum, after the 


debts paid, be given by the will to the firſt executor. Dyer 372. 

E. 4 & 5 P. & M. Twoexecutors, one of them proved the Will, the 
other refuſed before the ordinary, who thereupon granted admini— 
{ration to the other, who made his executor, and died; and that exe- 
cutor alone brought an action of debt, for a debt due to the fitſt telta- 


tor: and adjudged, that the action did lie; for tho“ he who refuſed: 


might adminiſter at any time, yet it muſt be in the life time of his com- 
panion; and he being dead, that election is gone. But where. an ad- 
unmiſtrator got judgment, and then died inteſtate; his adminiſtrator 
e e execution on that judgrnent, becauſe he is not privy to 10 
Ji" 100. 
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1 \HIS matter concerning the adminiſtration of inteſtates eftects, to 
EN Jar as the {ame hath reſpect unto peculiar juriſdictions, bona no- 
Willa, proceſs in the king's name, the oath in animam conſtituentis, 
adminiſt 117 5 f 4 MIR 5 ; 
AY ration by commiſſion, and the ices of adminittration ot tcamens 
of 5 hath been treated of already in the law concerning the probate 
 WHIS, | 
be As to the diſpoſition of inteſtates effects, and granting adminiſtra- 
n, it is plain, that by the common law, and before the ſtatute of the 
1 1 13 Fd. 


— 
929 


Power of rie 
ordinary. 


25. By the ſeveral ſtamp acts; for every ſkin or piece of vellum or Stang 


AUUills. Adminiſtration. 


12 Ed. 1. ſt. 1. c. 19. here following, the ordinary had the g! 
chiſpoſal of inteitates effects. 2 Bac. Abr. 398. 

But lord Coke thinks, that this was granted to him by ſome parte. 
lar conſtitutions; and therefore ſays, that anciently the kin; rs of "0 
Land, by their proper officers were wont to take the goods 9: 
into their hands. 9 Co. 36. 

4 vn there are ſeveral inſtances, in Madox's hiſtory cf the excheoyer 
where the king iſſued a mandate to his officers, to attach the cog; 
ave perſons who died inteſtate. Mad. Exch. 237. 

But this ſcemeth to have been only in caſe where they were indel 

to the kin: 83 Who by the law was to be jatisfied before the 
tors; according to the ſtatute of magna charta, c. 18. which en: 
as follows: If any that holacth of us lay fee do die, and our ſheriff ts dd,, 
d dere our letters paleuts of our ſummons for arb, which the dead men a 
c to us; it ſhall be lat whul to Or fneriff or baili# to atlach ond tr. 
the goods aud chaltels of the dead, being found in the ſaid fee,” 151 the 
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But ſo much as remained over and 2 the king's debt, or if nothin: 
was owing to the king, then the whole, was in the ſole power ef the 
dinary to diſpoſe. And therefore if a man died inteſtate, neither 
ol te, child, or next of kin, had any right to a ſhare of his eſtate, bi 
the ordinary was to diſtribute it acc ording to his conſcience to pion 
uics; and lometimes the wite and children might be amongſt the num. 
ber of thoſe wh on : ho appointed to rec.ive it; but hon ver, the 11 
truſted him with the {ole 2 dipoſition. 2 Bac. Abr. 398. 

The fuſt ſtatute that 5 deed t the power of the or dinary Ree i, 
the aforementioned ſtatute of the 13 Ed. 1. ft. 1. c. 19. by which i | 
enacted as followeth : I/hereas after = at i a pci ſon Sin 2 


which is bounden lo ſome other fer debt, c. gecas 3 70 the. 01 7359 115 
diſpoſed, the ordinary from henceforth Gat be bound to a: cer the d 


11 


12 
A. 4 


far forth as the goods of the dead will extend, in ſuch fort as the executors 


the ame party ſoculd have been boundcn, if Be had made a tejramen!. 
Dying inteſtate] There be divers kinds of inteſtates; one, that maketh 
no Will at all; another, that maketh a will and executors, and they t. 
fuſe, in this * he dieth quaſi inteſtatus, and theſe are within my Pal. 
view of this act. Therefore the ordinary is the perſon whom the 
appointeth to have the charge or adminiſtration of the gooc's : anc che 
tels of the party that dieth inteſtate, or quaji inteftatus. And ſt ily 
the law in this caſe appoint the ordinary; for the law preſume. that 5 
who had the care of his ſoul in his life time, would after his death! n 


10 
care of his temporal ng and chaitels, to fee them well dilpoled 8 


adminiſtred. 2 Inſt. 3 


IV hich is bounden to x ether for debt] This is not only men: ged et 


an obligation or deed in writing, but howſoever he was char: oY 
law, as for rent upon a leaſe, or upon an aJumpſit, or the like. 2 18 
397. 


Ter 
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[tr debt] This act is not only intended of that which is properly a 
gebt, but of all duties, covenants, or juſt cauſes of action, ſuch as 
micht be brought againſt executors. 2 Uf. 397. | 

The goods come to the ordinary to be diſpoſed] So that this ſtatute doth 
rot give this power of diſpoſing, but ſuppoleth it in the ordinary; the 
tute being as to this, in affirmance only of the common law,- 5 
Co. 83. | : 
gut unleſs ſome of the goods or chattels came to the hands and poſ- 
cn of the ordinary, he was not to be charged by the common law; 
but if they came to his hands, and he ſhould neither adminiſter and pay 
he debts and duties himiclt, nor commit them over to tne kin and 
{irnds of the inteſtate that would, the common law did charge him, and 
{0 doch this act which is made in affirmance of it. 2 Iuſt. 397. 

Gods come to the ordinary] If a man die inteſtate, and a ſtranger 
taketh the goods; the ordinary ſhall not have an action of treſpaſs ior 
ting of them (unleſs he had taken them into his poſſeſſion). But the 
:x:cutor or adminiſtrator before ſeizure may have an action of trelpals, 
. 397. 3 

Come to the ordinary] Neither can the ordinary have any action of debt, 
covenant, or any other action whicii belonged to the inteſtate; but-thete 
o whom the ordinary committeth adminiltiration may have all thetc 
ittions by the ſtatute of the 31 Ed. 3. (hereaiter following); but betore 
that ſtatute, there was no remedy by law given to the adminiitrators, to 
cover thoſe things in action. 2 It. 397, 398. | 

Zut by the common law, an action of debt did he againſt the admin1- 
&aors, but it was by the name of executors until the ſaid ſtatute of 
we 31 Ed. 3. 2 Iuſt. 398. 

7 9 the ordinary] If the ordinary take goods of the inteſtate, bein 
out ot his dioceſe, he ſhall not be charged as ordinary by this act; 
Cauſe he taketh them of his own wrong, and not as ordinary, in whic! 
gut he is to be charged by this act. 2 ft. 398. 

Urainary} That is, not only the biſhop, but every one that 15 in ſteac! 
0: the biſhop, in this matter of taking care and Cognizance of the gods 
ot inteſtates; as archdeacon, chancellor, commiſiary, oficial, and thoje 
WO have peculiar juritdiction. Some of whom having, from time to 
Une, accidentally omitted their title or ſtile of juriſdiction in the letters 
a adminiſtration by them granted, have occaſioned vaiious contents in 
WE ccurts Of Common law, concerning the validity of admimicrations 
executed in virtue of ſuch letters; as the judgments upon the validity 
2 nvalidity of them have been alſo various. The enumeration of which 


got material; fince there is one ſafe ſhort and plain zue (vice the in- 
* - in all ſuch letters the {tile of juriſdiction, as Well as we name or 


e ordinary) which being obſerved, is a ſecurit) ter cher agalnic all 
duch conte ſts. Gibſ. 478 
And not only an ordinary or guardian of the #pir.0341tes or others 


0 \ 4 0 ay . * « : E 3 ; : 2 
105 de in tlie place of the ordinary of right, are Wnt 4s act; but 
10 8 


70 


632 


Ordinary 
may be com- 
pelled. 
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79 be diſpoſed] If it be demanded what intereſt the ordinary 1... 
the goods of the perſon inteſtate, which come to his hands; it i; 3. 
ſwered, that he hath ſuch an intereſt, as the adminiſtrator to whon, Fl 
miniſtration is committed during the minority of an executor, to the hp. 
hoof and profit of the executor, and not otherwiſe, nor in other mann 
So as the ordinary may adminiſter for the good of the inteſtate, by; 
cannot give the goods of the inteſtate, or do any thing to his prejucice 
2 Iuſt. 398. 

The ordinary from henceforth ſhall be bound] If goods of the inteſtu— 
come to the hands of the ordinary, and he dieth, altho' the words ho 
that the ordinary ſpall be bound, yet his executors. or adminiitrators {hal 
be charged in an action of debt; for when this act bindeth the ord. 


nary, by conſequent his executors or adminiſtrators are bound. By | 


the ordinary commit adminiſtration to one, and he taketh the go; 
into his poſſeſſion and dieth, no action lieth againſt his cxeca:o:, 


1 
„ ++ 
„ 1 Wh 267: Þ 
* 


[f the ordinary take goods into his hands of the inteſtate, and ate 
commit adminiſtration, and the ordinary retaineth the goods; he ſul 
be charged, notwithſtanding the committing of adminiſtration. 2 7}. 198, 

Shall be bound to anſwer | At the common law, the ordinary might have 
had treſpaſs for goods taken out of his poſſeſſion; but no action did li: 
againſt the ordinary: but now by this ſtatute, an action lieth again! 
him; but he cannot have action by this ſtatute. 1 RolPs Ai. gob. 

2. It adminiſtration is denied by the ordinary, to the perſon who !z 
intitled to itz a mandamus will go from the temporal courts to gran: 
it: except a controverſy is depending, whether there is a will or not; 
for then (as Holt chief juſtice ſaid) ſuppoſe the will ſhould prove good, 
what will the granting of adminiſtration ſignify? Gi. 478. 

II. 3 G. 2. K. and Bettefſworth. In the caſe of a will, a mandamus 
was granted to Dr Betteſworth, as judge of the prerogative court of Can- 
terbury, to grant probate of the earl of Londonderry's will, to the exe. 
cutors therein named. The doctor returned, that it is the cuſtom ani 
practice of the prerogative court, that if any creditor of the deceatei 
enters a caveat againſt granting probate, and ſwears himicit to de 
creditor, there goes out a commiſſion of appraiſement, till the rev?! 
whereof the judge hath not uſed nor ought to grant any probate : 41 
he ſets out, that two creditors, who ſwore to their debts, entre a cs 
veat, and prayed a commiſſion of appraiſement; which was decrec 
and iſſued, but is not yet returnable; and for that cauſe he cannot i 
yet grant a probate. Upon argument, the court held the returns 
ill; for that the judge can only {tay the probate, where there is u c. 
about the validity of the will. This commiſſion of appraiſement ca 

of no uſe but to ſpend money, and delay the executor from gettin s © 
the effects of the teſtator. And by the 21 H. 8. c. 5. the provate 55 
be granted with convenient ſpeed, without any fruſtratery delay; and 4 
ecclefiaſtical court ſhall never be ſuffered to ſet up their Prick 
againſt the law of che land. And a peremptory mandamus was gran 
Ar. 837. 5 | 
| I. 4: 


— 
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I. 4 C. 2. Smith's caſe. It was moved for a mandamus to Dr Bettes, 


E worth, commanding him to grant adminiſtration to Smith of the goods 
© his deceaſed ſon, during the minority of his grandſon. Againſt this 


it was inſiſted, that the father hath not an equal right. with the fon 
and that the ſpiritual court hath always conſidered theſe adminiſtrators 
only as truſtees for the infant, and have never kept to any rule in grant- 


ing them, but according to the circumſtances of the family: where. 


there are ſeveral in equal degree, as children, they have always choſen 
which they pleaſed. And by the court; when we grant a mandamus, 
ir is to oblige the judge to do right to the party who ſues the writ , 
but as there is no law which ſays, to whom theſe adminiſtrations during 
minority ſhall be granted, there is no law to be put in execution. In the 
caſe of the next of kin, he is intitled de jure, and therefore in his caſe 
we grant a mandamus of courſe, We will grant no mandamus in this 
Cale;. © K. 892. WA 

M. 7 G. 2. K. and Betteſworth. John Kynaſton, eſquire, made his 
will, and two. perſons executors, and left the reſidue of his . perſonal 
etate to his youngeſt ſon Edward. The executors renounced, and the 


rhduary legatee moved for a mandamus to be admitted to prove the 


wil, and have adminiſtration with the will annexed. And a rule was 
made to ſhew cauſe. On ſhewing caule, it was inſiſted, that this caſe 


differed from lord Londovderry's, Where the commiſſion of appraiſe- 


ment was ſet up againſt the immediate grant of the probate, which the 
ſtatute of the 21 H. 8. c. 5. requires ſhall be without any fruſtratory 
delay; and the ordinary hath no election there: whereas in the preſent 
cale, he is not bound to grant the adminiſtration to the reſiduary le- 
gatee, none of the ſtatutes mentioning him; on the contrary, the ſtatute 
of the 21 H. 8. c. 5. Which takes notice of the renunciation of execu- 
tors, leaves the matter to the election of the ordinary. And of this 
(pinion was the court; who ſaid, if the commiſſion of appraiſement was 
1 grievance, it would be. proper matter of appeal, but they could not 
break into the practice of the court below. And lord Hardwicke men- 
toned a caſe in chancery before lord Macclesfield, between Wheeler and 
dae archbiſhop of Canterbury, where it was held, that theſe ſort of ad- 


Mukrations are not within the ſtatute of. diſtribution ; which brings it 


o Smith's caſe, where a mandamus to grant adminiſtration during the 
minority of an executor, to the father of the executor, was refuſed ; 
becauſe there was no. law obliging the ſpiritual court fo to do. And the 
rale for a mandamus was diſcharged. Sr. 950. 3 
os 4+G.2, X. and Beltefivorth, Mandamus, to grant adminiſtration 
0 eln Cullen, of Joan his wife. Return; that by articles before mar- 
lade it was agreed, that the wife ſhould have power to make a will, 
and diſpoſe of her leaſchold eſtate; that purſuant to this power, ſhe 
made a vill, and her mother executrix, who bath duly proved the lame. 
pe Po rae 
« | 3 A11, \ ep 6 


Mkration as to them. Which was agreed to by the court; and a per- 


"Wptory mandamus was granted. S/r. $91, | 
Vor. II. 4 M | T.12 
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7. 12 G. 2. R. and Bettefworth, Mandamus to grant adminiitraign 
to Mr Bridgen, huſband of the late lady Bellamont deceaſed. Ihe 
dean ot the arches returned, that a ſuit had been commenced befy;e 
him, between Mr Bridgen and a fon of the deceaſed, who claimed tl 


be her executor under a will made by her purſuant to a deed execute 
before marriage; whereby the huſband agreed the ſhould have power 1; 


make a will and diſpoſe of her eſtate ; which deed Mr Bridgen had cg. 


teſſed, and thereupon ſentence had been given for the validity of the 
diſpoſition, but not for any exccutorſhip created thereby: and thereupon 
a new ſuit was inſtituted by the daughter againſt the fon and Mr Bridgen, 
tor adminiſtration with the will annexed ; which is ſtill depending. And 
upon conſideration the court declared, that no peremptory mandamus 
ought to go: for tho' generally the huſband is intitled to the admini- 
{tration as next of kin; yet that is in reſpect of the intereſt he has in 
the eltate, and becauſe no body is in equal degree: and that is the ra- 
ton, why adminiſtrations are ſo often granted to a reſiduary legatet: 
and-tho? ſtrictly ſpeaking this is no will, but rather an appointment which 
is to operate in equity; yet the true queſtion is, whether this is ſuch an 
inteſtacy, as is within the meaning of the ſtatute. And the law, pa- 
ticularly the 29 C. 2. c. 3. conſiders femes covert as having ſome right 
to diſpoſe of their effects, which can only be by the agreement of the 
huſband, which appears in this caſe ; and this differs greatly from the 
caſe of Cullom, where the power was only as to a leaſehold eſtate, 
whereas ſhe might have other effects. The matter is properly under the 
conſideration ab the ſpiritual court to whom to grant the adminiſtration, 


and there is no reaſon for us to interpoſe; and therefore the return muſt 


Refuſal of ad- 


11iniftration. 


To be grant- 
td to the 
widow or 
neit of kin, 


be allowed. Sr. 1112. 

3. The perſon to whom adminiſtration is granted, may refuſe to take 
it upon him if he will; for the ordinary hath not power to compel him 
to accept it. Swin. 384. 

4. By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. In caſe where a nan 


dieth inteſtate, the ordinary ſhall depute the next and moſt lawful friends f 
the deceaſed, to adminiſter his goods. 


The ordinary ſhall depute] Before this ſtatute, the ordinary was not con- 


pellable to grant adminiſtration ; but now by this act he is commanded, 


and thereby compellable to grant adminiſtration; and a retuſal to do i 
is a contempt to the king, and an injury to the party. 9 Co. 40. 

To the next and moſt lawful friends] Before this act, the ordinarics might 
have granted adminiſtration to whom they pleaſed ; but hereby they at 
reſtrained, to the next and moſt lawful friends. 9 Co. 40. 

Moſt lawful friends] That is, to the next of blood, who are not attant- 
ed of treaſon, felony, or have other lawful diſability. 9 Co 40. 

As, by the 9 & 10 WV. c. 32. Perſons denying the trinity, or afſert- 
ing that there are more gods than one, or denying the chriſtian rel1g/0 
to be true, or the holy ſcriptures to be of divine authority, ſhall for the 
kcond offence be diſabled to be adminiſtrators, 


Aad 
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And by the ſeveral acts for qualifying for offices, perſons executing 
cheir offices not being qualified, after the time limited for their quali- 
gcation ſhall be expired, ſhall be diſabled to be adminiſtrators. 

If a baſtard dies inteſtate, without wife or iſſue, leaving a perſonal 
Nate; in ſuch caſe, the king ſhall be intitled, and the voidinary ſhall 
grant adminiſtration to the king's patentee. 3 Pecre Mill. 33. 


And by the ſtatute of the 21 H. 8. c. 5. In caſe any perſon die inteſtale, 
i the executors named in any teſtament refuſe to prove the ſaid teſtament; 
then the ordinary or other perſon having authority to take probate of teſtaments, 
hall grant the adminiſtration of the goods of the teſtater, or perſon deceaſed, 
to the widow of the ſame perſon deceaſed, or to the next of his kin, or to both, 
4 ty the diſcretion of the ſame ordinary ſball be thought good, And in caſe 
where divers perſons claim the adminiſtration as next of kin, which be equal 
in degree of kindred to the teſtator or perſon deceaſed, and where au 
perſon only defireth the adminiſtration as next of kin, where indeed divers 
perſons be in equality of kindred , in every ſuch caſe, the ordinary to ve at his 
election and liberty, to accept any one or more making requeſt, where divers do 
require the adminiſtration : or where but one, cr more of them, and not al! 
being in equality cf degree, do make requeſt ; then the ordinary to admit the 
widew, and him or them only making requeſt, or any one of them, at his 
Pleaſure, ſ. 3, 4. 

To the widow of the ſame perſon deceaſed, er to the next of bis kin] J. 9 
C. It was moved for a mandamus to the official of the biſhop of Glou- 
ceſter, to commit- adminiſtration to the widow of an inteſtate. But by 
the court; That will be to deprive the ordinary of his election, in grant- 
ing it to her, or the next of kin; therefore take your mandamus gene- 
rally, to grant adminiſtration of the goods of the inteſtate. S/. 
552. | 
Or both) And this, either jointly or ſeparately : for the ordinary may 
grant ſeveral adminiſtrations of ſeveral parts of the goods of the inte- 
late. 1 RolPs Ar. go8. | 
Thus in the cafe of Fawtry and Fawtry, H. 3 V. A man died inte- 
ſtate, leaving a wife and a brother. Ihe ordinary had granted the ad- 


to the wife. And a mandamus was moved for to grant adminiſtration 
to the wife. But by the court; the ordinary may grant adminiſtration 
to the brother as to part, and to the wife for the reſt; in which caſe 
neither can complain; ſince the ordinary need not have granted any part 
of the adminiſtration to the party complaining. But if the inteſtate 
leave a bond of 100 1, the ordinary cannot grant adminiſtration of 30 
15 ow: and 501 to another, cg this is an intire thing. 
. 3 


ſtatute, 1 RolPs Abr. 910. 
53 And 


miniſtration of ſome particular debts to the brother, and of the reſidue 


5. It a feme covert die inteſtate; adminiſtration of her goods of right 1 
Ppbertaineth to her huſband, as her next and mot latt ful friend within the band, «1 1. 
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And this is confirmed by the ſtatute of the 29 C. 2. c. 3. which eas. 
ech, that the ſtatute of the 22 & 23 C. 2. c. 10. concerning the dil. 
bution of inteſtates effects, ſhall not extend to the eſtates of femes gm 
that ſhall die inteſtate, but that their buſbands may demand ond hq; 1 
miniſtration of their rights credits and other perſonal eftates, and recgt en 44 
enjoy the ſame, as they might have done before the making of the [:/] 5 
29 T. $00.3: 15 | 
And if the hutband die before adminiſtration taken by him; his eye. 
cutors or adminiſtrators, and not the wite's next of kin, thall be intitle. 
i P. Will. 381. 
But if the wife was executrix to another; then, as to the goods which 
ſhe had in that capacity, adminiſtration muſt be granted to the next 9 
kin to the teſtator. 3 Salk. 21. : 
To the fuer 6. Adminiſtration may be granted of the goods of the fon or dave). 
we prongs . ter, to the father or mother as next of blood. Law of Teft. 465, 
drone offer 7. If one dies inteſtate, leaving a grandmother and uncles and aun; 
tothe the grandmother is intitled to the adminiſtration, in excluſion of the 
grandmother Uncles and aunts. Pre. Cha. 527 


TIN 8. If there be grandfather, father, and ſon; and the father ies in. 
To the en deſtate: the ſon ſhall have the adminiſtration, and not the grandfather, 
before the fa- 2 ern, 125. 

ther, 9. Adminiſtration muſt be granted to the brother of the half blood 
Half blood. before the uncle; for he has the immediate blood of the father, whic 


the uncle hath not. 1 Ventr. 425. 
And the half blood in this reſpect is eſteemed as near as the whole, 
But if there is a brother, and a ſiſter of the half blood, and the filter 
is married; then it muſt be granted to the brother, and not to her and 
ner huſband ; becauſe in effect it makes the huſband adminiſtrator, who 
is not of kin to the inteſtate : and if fie die, the huſband would ful 
continue adminiſtrator, and fo might poſſeſs himſelf of the whole per: 
{onal eſtate. 2 Salk. 21. : h 
ln general, 10. Generally, by the ſtatute aforeſaid, adminiſtration ſhall be granted 
to the next of to the wife or next of kindred : and who theſe next of kindred are, Wil tall 
bindred. in more properly under the head concerning diſtribution. ER 
Reliduary le- 11. There is one exception to the rule about the next Of Kin, 1. 
— > cale where the executor refuleth, or accepting dies inte ſtate; and that !5, 
3 cle. with reſpect to the reſiduary legatce: who being intitled to What emal 
after debts and legacies paid, hath the firſt and belt title to be admin 
ſtrator of the eſtate ; as was agreed in the caſe of T h:mas and Bale, 
7. 24 C. 2. For this taketh away the preſumption of the ſtatute, tte 
the teſtator would have given it to the next of kin. Gi#/, 479. 1. 

217, | 
And by King lord chancellor, M. 1725. © Notwithſtanding the ſtatute 
of Hen. 8. adminiſtrations have been granted to the principal creditor 
from the next of kin, by the opinion of both civil and common lawyers 5 
where it is viſible, that the next of kin cannot have any advantage f be- 
netit of the eſtate. And this hath been always taken to be out of the 
ſtatute. Viner. Exccutors. K. 24. | Pat 
1 ; 


! 
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But this, as it ſeemeth, ſhould be underſtood only in caſe where the 


Mills. 


kindred refuſe to accept the adminiſtration. And the practice is uſually 
tor the ordinary firſt to iſſue a citation for the next of kin in ſpecial, and 
all others in general, to accept or refuſe letters of adminiſtration, or 
{ew cauſe why the fame ſhould not be granted to a creditor. And in 
caſe there are ſeveral creditors; the court generally obliges them to enter 
into articles and bond of average. And ſuch creditor muſt make an 
affidavit of his debt, and therein ſet forth how much it is, and how 
due. 
12, There are alſo other adminiſtrations, which are not within the ſta— 
tutes aforeſaid: As, adminiſtration during abſence out of the kingdom. 
Concerning which, in the caſe of Clare and Hedges, E. 3 W. it was held 
clearly by the court, that ſuch adminiſtration is grantable by law, and 
that it may be a great conveniency ſo to do; for if the next of kin be 
beyond ſea, and ſuch adminiſtration could not be granted, the debts due 
to the inteſtate might be loſt. 1 Lntw. 342. 

And in the caſe of Slater and May, M. 3 An. Holt chief juſtice ſaid, 
that it was reaſonable there ſhould be ſuch an adminiſtrator, and that this 
kind of adminiſtration ſtood upon the ſame reaſon as an adminiſtration 
during the minority of an executor, namely, that there ſhould be one 
to manage the eſtate of the teſtator, till the perſon appointed by him is 
able. 2 J. Raym. 1071. 

13. Alſo, adminiſtration pending a ſuit; or, if 
veriy, then until the executor comes in; which, as well as the laſt be. 
fore mentioned, do fall of courſe, as ſoon as the conſideration ceafetl 
(pou which they were firſt granted. CC. 574. 2 Bac. Abr. 415. 
2 P. Will. 570. 

14. An, infant, how young 
execution of the will ſhall not be committee 
the age of ſeventeen, years; for adminiſtration 
tate ceaſeth, when the infant executor attains to that 
years. Scoin. 331. 

And Dr Swinburne ſays, If it be a female infant, and 


ſoever he be, may be executor; yet the 


48 
married to a 


„„ 
and 40 — 


tat age, and her huſband ſhall have the exccution of the will 
mmltration thereof, Stein. 331. | 
„And in Prince's caſe, 5 C9. 20. it is ſaid to have been adjueged, that 
f adminiſtration is granted during the minority of a woman, and ſhe 
axes a huſband of age; the adminiſtration ceateth : for that ſhe hath 
« nutband who may adminiſter as executor. 
IDE cas of ome and the carl of Straffera, 855 1730. It was 
mme, re adminiſtration is granted during the minority of 
% ant executrix under ſeventeen, and {he marries an huſband of full 
186 this doth not determine the adminiftrauon. By King lord chancel- 
, and Raymond chief juſtice. 3 P. Will. 88. 

But altho an adminiſtration during the minority of an infant execztor 


<etaleth at his age of ſeventeen years; yet an adminiſtration during the 
: nimority 


man of ſeventeen years of age or more, it is then as if her ſelf were of 


there be no contro- p 


92 . 
& & 64.10 it 


unto him, until he attain n 
granted durante minor ©. 
age Ot ſeventeen nit 
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thing that the Jaw conſiders, is the ability of the perſon to adminiſter the 


TMills. Adminiſtration. 


minority cf an infant adminiſtrater ceaſeth not until his age of twen 
one, As in the caſe of Freke and Thomas, E. 14 W. Debt upon bond 
brought by an adminiſtrator during the minority of an adminiftrarg; 
Upon demurrer to the declaration, exception for the defendant ot 
taken, that it appeared upon the declaration, that he, during the ni 
nority of whom adminiſtration was granted to the plaintiff, wx 
above the age of icyenteen, and ſo the adminiſtration determined: 
that this caſe doth not differ in reaſon, from the caſe of an adminif-ratur 
during the minority of an executor, which determines at the age of 
ſeventeen ; nor from the eaſe where a woman executrix under the age 
of {eventeen marries a huſband above the age of ſeventeen : for the only 


eſtate of the dead, who ought to have the adminiſtration of it, which 
ought to be the lame in both caſes; and in /exgh. 98. the rule of aver- 
ment of the age of an adminiſtrator or executor to be under ſeventcen, 
is equaily put of both; and the ſtatute of diſtribution will make no dit 
ference, becauſe an infant may find ſureties, tho' he cannot be bound 
himſelf. But not allowed: For by Holt chief juſtice, there is a diffe. 
rence between adminiſtration during the minority of an executor, and of 
ano her perſon; for an adminiſtrator during the minority of a reſiduary 
legate-, ought to be underſtood to be during his legal minority, For 
the authority that the adminiſtrator hath, 1s given to him by the ſtatute; 
and an inf:nt hath not been adjudged a legal perſon, to be intrulted 
with the management of an eſtate. But an executor, who comes in by 
the act of the party himſelf, hath been adjudged capable to adminiſter 
at ſeventeen. But the law in the expoſition of a ſtatute will not make 
ſuch conſtruction. And care is taken of the adminiſtration, by the 
commiſſion of adminiſtration during his minority to his next friend, 
And this is the opinion of the civilians, and it hath been held accord- 
ingly by the commiſſioners delegate. And therefore judgment was given 
tor the plaintiff. L. Raym. 667. | 
And this is by conſtruction of the ſtatute of diſtribution, which re- 
quireth that the adminiſtrators ſhall enter into bond. 1 Salk. 39. And 
the like was determined, in the caſe of Atkinſon and Corniſh, E. 10 
*. L. Raym. 338. And afterwards, in the caſe of Edmund and Shatr, 
7. 7 An. wherein this diſtinction was taken, that the age of ſeventeen 
years allowed to be the age when an executor may take the executorſhip 
upon himſelf, is in conformity to the /piritual law, which allows an infant 
of ſeventeen years to be proctor or agent for another; but adniniſtralier 
15 granted by the authority of the ſtatute of the 31 Ed. 3. and therefore 
the perſon who has adminiſtration granted to him ought to be capable 
by the common law, by which the legal age is twenty one, and conſequent 
ly adminiſtration granted to another during his minority, does not cette 
mine till his age of twenty one years. Comyns. 159. 3 
If an action be brought by an adminiſtrator during the minority ot a 
executor, he muſt aver, that the executor is within the age of {eventce" 
years, otherwiſe it is an error; but if an action be brought agaiilt 5 


9 
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in adminiſtrator, there need no ſuch averment becauſe the plaintiff is a 
{ranger to the defendant's power. II. 13 J. Carver and Haſlerigg. Heb. 
* here were two executors, and one of them was an infant; and whe- 
cher he muſt be joined in the action with the othcr as plaintiff, was the 
queſtion : It was objected that he muſt not, becauſe an infant cannot 
make a warrant of attorney; and if he could, he cannot inſtruct him. 
Adjudged, they may both ſue by their attorney, becauſe they both re- 
preſent the perſon of the teftator, and ſue in the right of another, and 
therefore the infant muſt be joined with the other. Foxwith and Jremain. 
H.21 & 22 C. 2. 1 Mod. 47. 1 Sid. 449. 1 Ventr. 102. 
Where adminiſtration is granted during the minority of divers exe- 
cutors; he that comes firſt of age ſhall prove the will, and the admini- 
[ration ceaſeth. Law of Teſt. 473, 474. 

So if one maketh two executurs, one of the age of ſeventeen, and 
the other under; adminiſtration during the minority of him that is under 
age is void: becauſe he that is of the age of ſeventeen may execute the 
will. 1 Brownl. 46. 

And it 1s faid, that the ordinary may grant adminiſtration during the 
minority of an infant to whom he pleaſes: for the next of kin, in re- 
ipect to adminiſtrations, only concerneth the infant, and not the perſon 
15 is employed for the infant until he comes of age. Fitz-G16. 
193 
15. If a feme covert, as next of kin, h:th a right to adminiſter, the Feme covert 
adminiſtration ought not to be grantc to the hutband and wife; for *dmimilira- 
then if ſhe ſhould die before him. e wos continue adminiſtrator, *** 
2 the meaning of the act. Brown and /;/70cd. 11. 23 Car. Aleyn 36. 

ie 74, 75. 

But it was ſaid, that if it had been granted to them only during the 
coverture, perhaps it might be good; becaule, if gr.nted ro the wife 
oh "a huſband might, during the covertur., have adminiſtred. 

JM, 30. | 
I: the wife as a reſiduary legatee, hath a right to take adminiſtration, 
but retuſeth, and prays it may be granted to another, and not to her 
huſband ; yer it may be granted to her huſband. VJantbienen's caſe, 
Fitz- Cilb. 1 
16. If an adminiſtrator die, his executors are not adminiſtrators, but Adminiſtrator 
A the ordinary to commit a new adminiſtration. 1 Rols Abr. dying. 
Where adminiſtration is granted to two, and one of them dies; the 
adminiſtration ſurviveth to him who is living. Hudſon and Hudſon. 7. 
1733. Caf. Talb. 17. 

17. If none of the kindred will take adminiſtration, then it ſhall be Where none 
granted to thoſe who ſhall defire it: And if none will take the admini- will admini: 
Tation, the ordinary may grant letters ad colligendum bona defuncti, and 25 
thereby take the goods of the deccaſed into his own hands, wherewith 

8 tO pay debts and legaries, ſo far as the goods will reach; 8 
| imſe 
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himſelf becomes liable in law, as other executors or admin! 
Swin, a. 448. 
18. Letters of adminiſtration are not of neceſſity to be granted within 
the limits of the juriſdiction ; the granting thereof being not a judici. 
but a miniſterial (and therefore not a local) act; wherein the bios 
N as a perſon deſigned and appointed by the law. G1. 478. 
But an adminiſtrator cannot act before letters of adminiſtra, 
Wiek. to him. 1 Salk. 3or. 
But he may bring a bill in chancery ; though this would be an e. 
ception in an action at law. Barnardift. 320. 
20. The practice 1 is, not to iſſue letters of adminiſtration, until age. 
the expiration of fourteen days from the death of the inteſtate; an 8 
for ſpecial cauſe (as that the goods would otherwile periſh, or the like 
enen ſhall think fit to decree the n fooner. 1 Ought. 32 37 224. 
The oath to be made by the adm! mültrargr on his takin: Z Out let 
ters of adminiſtration, is uſually in this form : & You ſhall ſwear, chat you 
believe A, B. deceaſed died without a will; and that you wi JI well and 
truly adminiſter all and eve Y the goods of the ſaid deceaſed, and par 
his debts fo far as his goods will extend; ard that you will exhibit a 
„ true, full, and perfect inventory of the ſaid goods of the Gecealry, 
and render a true account of your adminiſtration into the court 
* of C. when 5 mall be thereunto lawfully required : S0 help) you God.“ 
1 Ougbt. 323, 324 
22. By the ſtatute of the 21 H. 8. c. 5. In caſe any perjon die inleſtal, 
or the executors named in any teſtament refuſe to prove the aid ö Mane; 
then the ordinary or other perſon having authority to take probate of 25 
ments, ſhall grant the adminifiration of the goods of the teſtator or perſon de. 
ceaſe 4; toking ſurety of him or them to whom ſhall be made ſuch commit, 
for the true adi ai niſtralion of the goods chattels and debts, ich be or thts 


And by the ſtatute of the 22 & 23 C. 2. c. 10. All ordinaries, 4 
well the judges of the prerogative courts of Canterbury and York, 95 « 
ether ordinaries and eccleſiaſtical Judges, and every of them, having por 10 
commit adminiſtra! ion of the goods of perſons dying inicjtate, ſoall « 14 may 
upon their granting and committing of adminiſtrations of the goods of peo 
dying eALEfrate, of the perſon or perſons to whom any adminiſtretis; lk 
committed take ſufficient bond <with two or more able ſureties, reſpect b. 1155 7: 00 
to the value of the eſtate, in ibe name of the ordinary, with Ihe 0612411190 W 
form and manner following, mutatis mutandis, vis. 

The condition of this obligation is ſöch. that if the within ! DOunde! 
AB, adminiitrator of all and ſingular the goods chattels and cred! 
8 U D deceaſed, do make or cauſe.” to be made a true and pe ric : inven— 
* tory of all and ſingular the goods chattels and credits of the fad de- 
* ceaſed, which have c or ſhall come to the hands pollettion or knowiedge 
of him the ſaid A B, or into the hands and poſſeſſion of en, iber 

** perſon or perſons for him, and the ſame ſo made do © xhibit . caule 


court, at or before the — 
; f 
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day of — next enſuing ; and the ſame goods chattels and credits 
« and all other the goods chattels and credits of the ſaid deceaſed at the 
« time of his death, which at any time after ſhall come to the hands or 
« poſſeſſion of the ſaid A B, or into the hands and poſſeſſion of any 
Other perſon or perſons for him, do well and truly adminiſter accord- 
« ing to law; and further do make or cauſe to be made a true and juſt ac- 
« count of his ſaid adminiſtration, at or before the — day of —— 
« 2nd all the reſt and reſidue of the ſaid goods chattels and credits which 
« ſhall be found remaining upon the ſaid adminiſtrator's account, the 
« ſame being firſt examined and allowed of by the judges for the time 
« being of the ſaid court, ſhall deliver and pay unto ſuch perſon or per- 
« ſons reſpectively, as the ſaid judge or judges, by his or their decree 
« or ſentence purſuant to the true intent and meaning of this act, ſhall 
« limit and appoint; and if it ſhall hereafter appear, that any laſt wil! 
« and teſtament was made by the ſaid deceaſed, and the executor or 
« executors therein named do exhibit the ſame into the laid court, ma- 
« king requeſt to have it allowed and approved accordingly, if the ſaid 
« A within bounden being thereunto required do render and deliver 
„ the ſaid letters of adminiſtration (approbation of ſuch teſtament being 
« firſt had and made) in the ſaid court; Then this obligation to be void 
and of none effect, or elſe to remain in full force and virtue.” 

Mich bonds fhall be good to all intents and purpoſes, and pleadabie in any 
courts of juſtice. 1. 1, 2, 3. 

The condition of the bond, as to adminiſtring truly according to law, 
is to be intended in bringing in his account, and not in paying the debts 
of the inteſtate ; and therefore a creditor ſhall not take an aſſignment 
of che bond, and ſue it, and for breach aſſign non- payment of a debt to 
him, or a devaſtavit committed by the adminiſtrator; for that would 
be endleſs and infinite. 1 Salk. 316. 

T.13 G. 2. Folkes and Docminigue. The plaintiff declares on bond in 
the detinet, againſt the defendant as adminiſtrator during minority with 
the will annexed, And upon oyer, the condition appears to be, for 
exhibiting an inventory and duly adminiſtring by paying debts and le- 
gacies. The performance of all which the pr R avers. The plain- 
tiff * that he had not paid a legacy of 15001, tho' he had more 
than ſufficient to pay all the debts, to wit, 5001. And on demurrer 
it was objected, that this was a void bond, not warranted by the ſtatute 
of the 21 H. 8. 6. 5. (nor by the ſtatute of the 22 & 23 C. 2. c. 10. 
for neither of thoſe ſtatutes extendeth to adminiſtrators during the mi- 
nority of an executor) not yet by the common law ; for that it requireth 
the adminiſtrator to pay legacies according to the ecclebaftical deciſion, 
and ſhall be taken to be obtained by coercion. On the contrary, it was 
argued, that this not being on an inteſtacy (nor in caſe where an exe- 
cutor retuſeth) is not within the ſtatutes it is true; but it is to be ſup- 
ported as a reaſonable bond taken by the courſe of the eccleſiaſtical 
court. And tho? formerly it was diſputed, yet it is now . ſettled, that 
they may compel diſtribution : that here the breach is aſſigned in non- 
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Fee for 1d- 
miniſtration. 


2 
> amps. 
— 

7 Fer 81 
« mn | 111 5 
[1 : owed 

© al 
* ride Ce. 


Revoking ad- 


ATills. AdminifirudSs. 


payment of legacies, of which they have undoubted Jurifdi&ion 


if it be good in any part (being a bond at common law) it is, nog 


And it differs from the caſe, where part of the condition ij: a ain 
ſtatute, for there it is void in toto. And by the court; Thees 


ſtrations are not within the ſtatutes, and therefore we deny a mend. 
mus: we mult therefore conſider it as a bond at common law ; ang r 


it is ſufficient if it be good in that part on which the breach is af 
as we think this is, and we cannot take it to be a bond 
FE 3 the plaintiff? muſe have judgment. Sr. 1137. 
23. By the ſtatute of the 21 H. 8. c. 5. T he ordinary ſhall tak 
or letters of adminiſtration, unleſs the goo 4s of the perſon een a od, 
above the value or ſum of 10053 and in cof? the goods off 15 
cen, oy ainount above the value of 1005, and not above the vous 
401, be Hall take only for the ſame 25 6d and not above. ſ. 4. 
Here i is no proviſion where the goods exceed the value of 101; wh 
ſeemeth to have been an omiſſion not intended. And if 2 /-/ 
Palm. 318. a perion was indicted becauſe he took 10 s for letters 6/ 
miniſtration, againſt the form of the ſtatute ; but becauſe the 
makes no proviſion in caſe the goods are above 401 (Which was 


"i 


* 


omiſſus), and the indictment di q not ſet forth that they were under 151 
and by conſequence that the taking more than 28 6d was org 


within the ſtatute, therefore it was adjudged to be ill, inaſmuch : 


out that it could not appear to the court, whether he was punis 
not. Gb. 485. 


ther watters relating to the ſaid fees, are ſpecified ; in the former par! 
of this chapter, in treating of the fees for probate of wills; and the 


whole, more eſpecially, under the title Fees. 


24. By the ſeveral ſtamp acts, For every ſkin or piece of velum or 
parch! Bent, or ſheet or piece of paper, on which ſhall be written 207 
letters of adminiſtration (ex cept of common ſeamen or common so 5 
lain or dead in the ſe rvice) for any eſtate above the value of 201, Wha 


ad. \.. 


be paid a ſtamp duty of 10s; and for every inventory or copy 
of. 

25. The plaintiff could not produce any letters of adaminii TR 
to prove himſelf adminiſtrator, he Produced the book of ch : ſpies 
COurt, wherein there was an order entred E that adminiltration 


granted to him; and this was allowed to be good evidence. 1 Jap 
Peaſly*s caſe. | 


And by the 4 An. c. 16. No advantage or exception ſhall be ta 


for the default of alledging the bringing | into court any lee ; Of. ae 
niſtration; but the court ſhall give ju adg ment according to the 
right of the cauſe, without reg a .rding ſuch omiſſions and 0 kects, 


the lame ſhall be ſpecially and particularly ſet down and {newn $07. 
of demurrer. 


26. The ordinary cannot repeal an adminiſtration at his Pl 


ainiſtrati n. Sde in. A. 381. 


H. 15 & 16 C. 2. Sands's caſe. Sir George Sands adminiſtret 1.1! 
ſon, and afterwards a woman pretending to be his wi fe, ſued for 
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cal, but a prohibition was granted; becauſe the ordinary had an elec- 
tion to grant it either to the father or wife, and had executed his power 
by granting it to the father. Raym. 93. 

But where a feme covert died inteſtate, and the next of kin to her 
obtained adminiſtration, and the huſband ſued for a repcal, a protiviton 
was denied; becauſe in this cafe the ordinary had no power or election, 
to grant it to any perſon but to the huſband. 1 Salk. 22. 

And the rule ſeemeth to be, that an adminiſtration may be reverted, 
altho' not arbitrarily, yet where there ſhall be juſt cauſe tor ſo doing; 
of which the temporal courts are to judge; as, it the adminiſtra 
hould become lunatick, or the like. So if the next of kin, at th: 
time of the death of the inteſtate happen to be uncapable of admin: 
ing, by reaſon of attaint, or excommunication ; and the ordinary con 


18, 
mits it to another: if he afterwards becomes capable, the ordina: 

repeal the firſt adminiſtration, and commit it to the next of Kin. C 
479. 


And the ſame thing is much more to be ſaid, where the admintitr 4. 


tion was undue ab initio, whether as granted to other than the nent of 


» 1 


lein, or granted by an incompetent authority, or in an irregular man— 
ner without citing thoſe who ought to have been cited. CG 47g 2 
Bac. Abr. 410. | 

7.5 C. 2. Harriſan and Weldon. Walker Weldon died inteitato, leav- 
ving Anne his wife, and Amphillis his ſiſter. "Ihe fitter upon the 
common oath, that ſhe believed he died inteſtate without wife or chil- 
dren, obtained adminiſtration. And in a ſuit to repeal it as obtained by 
lurprize, it appeared to be the courſe of the court, never to grant it to 
te next of kin, until the wife is cited, The fitter moved for a prohibi- 
tion, and inſiſted that the ordinary had executed his authority. But the 
court held, that the ordinary could not be ſaid to have executed his au- 
thority, having never had an opportunity to make the election which the 
ſtatute of the 21 JI. 8. e. 5. gives him; that it was incident to every 
court, to rectify miſtakes they were led into by the miſrepreſentation of 
the parties; that if there was no ſurprize (of Which the court below was 
judge) there ought to be a prohibition, becauſe then the adminiſtration 
have heen duly and regularly granted: but here was a plain ſurprize, 
and therefore they denied a prohibition. S. 911. 
_ And it is ſaid, that an adminiftration may be repealed, without any 
lentence of revocation to be given in any ſpiritual court or otherwllg; 
aa, by granting a new adminiſtration. 1 Aud. 303. I. V 450. 


4 N 2 | V. Of 


„dmimſteing 
Fefore mven— 
*OTY made. 


Laws requi- 
ring the ma- 
king an in- 
ventory. 


Wills. Inventory. 


V. Ot the duty of executors and adminiſtrators 
in making an inventory, and getting in the effeq: 
of the deceaſed. 


1. T the time of probate or adminiſtration granted, it is required 

that the executor or adminiſtrator produce an inventory of the 

oods Chattels and credits of the deceaſed ; and at the ſame time he 

maketh oath, that he will exhibit ſuch (further) inventory into the court, 
as he ſhall thereafter be lawfully required to do. 

And it is ſaid, that if an executor, without making an inventory, 
ſhall intermeddle himſelf with the adminiſtration of the goods of the 
deceaſed (except in certain caſes, as for the expences of the funeral, for 
inſinuation of the teſtament, for making the inventory, for the neceſſary 
preſervation of the goods) he ſhall be bound to anſwer to every one of 
the creators his whole debt. Swin. 228, 229. Athon 176. 

Alſo it is ſaid, that every /egatary may recover his whole legacy at his 
hands: for in this caſe the law preſumeth, that there are ſufficient goods 
to pay all the legacies, and that the executor doth ſecretly and fraudu- 
lently ſubtract the fame. Whereas otherwiſe, the executor is preſumed 
not to have any more goods which were the teſtator*s, than are delcrived 
in the inventory, the ſame being lawfully made. Sin. 228, 229. Toth, 
183. 12 Med. 346. | 

And therefore if any creditor or legatary doth affirm, that the teſta- 
tor had any more goods than are comprized in the inventory; he mult 
prove the ſame: otherwiſe the judge 1s to give credit to the inventory, 
being made in due form of law. Swin. 426. 

And fuch executor is alſo further puniſhable at the diſcretion of the 
ordinary, by the conſtitution here next following; and therefore it con 
cerneth the executor, that he do not adminiſter the goods of the de- 
cealed, until he hath cauſed an inventory to be made: for howſotver the 
act of him that is named executor is ſaid to hold in law, before tne 
proving of the will and the making of the inventory ; neverthelels he 
that io preſumeth to meddle and adminiſter as executor before he maketh 
an inventory, is ſubject to eccleſiaſtical puniſhment ; unlels it be for 
doing ſuch things as cannot be deferred till the inventory be made; 45. 
for intermeddling about the funeral, or diſpoſing of ſuch things as cat- 
not be preſerved, by keeping, or ſuch like. Szwin. 424. : 

2. By a conſtitution of Othobon ; The executors of teftaments, be 
they ſball intermedale with the adminiſtration of the goods, fvall make an iu. 
tory in the preſence of ſome credible perſons, who ſhall competently under/te jd 
the value of the deceaſed's goods; and the ſame ſhall exbibit unto the ordinaty: 
and if any ſpall preſume to adminiſter, without ſuch inventory made; be ſoals 
be puniſhed by the diſcretion of his ordinary, Athon 176. And 
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And by a conſtitution of archbiſhop $!razford, it is ordered as fol- 
lous: Me do enjein, that no executor of any teſtament ſhall be permitted to 
adminiſter of the teftator's goods, unleſs he firſt make a faithful inventory of 
the ſaid goods; the funeral expences, and the expences about the indentosy 
ah excepted. And the ſame inventory ſhall be delivered to the ordinary, 
within a time to be appointed by his diſcretion. Lind. 176. 

And by the ſtatute of the 21 H. 8. c. 5. The executor and executors 
named by the teſtator, or perſon deceaſed, or ſuch other perſon or perſons to 
whom adminiſtration ſhall be committed where any perſon dieth inteſtate or by 
way of inteſtate, calling or taking to him or them ſuch perſon or perſons, two 
at the leaſt, to whom the perſon ſo dying was indebted, or made any legacy; 
and upon their refuſal or abſence, two other honeſt perſons, being next of kin 
0 the perſon ſo dying; and in their default and abſence, two other honeſt per- 
ſens, and in their preſence, and by their diſcretions, ſhall make cf cauſe to be 
made a true and perfect inventory of all the goods, chattels, wares, merchan- 
liſes, as well moveable as not moveable whatſoever, that were of the ſaid per- 
ſan ſo deceaſed: and the ſame ſhall canſe to be indented ; whereof the one part 
ſhall be by the ſaid executor or executors, adminiſtrator or adminiſtrators, upon 
his or their oath or oaths to be token before the ſaid biſhops or ordinarics, 
their officials or commiſſaries, or other perſons having pewer to take probate of 
leftaments, to be good and true, delivered into the keeping of the ſaid biſhop, 
ordinary or other perſon as aforeſaid, and the other part thereof to remain 
with the ſaid executor or executors, adminiſtrator or adminiſtrators. And no 
biſhop, ordinary, or other whatſocver perſon having authority to take probete 
ef teftaments, on pain in this ſtatute contained, ſhall refuſe to take ſuch in- 
ventory to him preſented or tendred to be delivered as aforeſaid. 1. 4. 

3. By geods in the aforeſaid conſtitutions and ſtatute, are included all Things to be 
the teſtator's cattle, as bulls, cows, oxen, ſheep, horſes, ſwine, and all put 13:20 the 
poultry, houſhold ſtuff, money, plate, jewels, corn, hay, wood ſevered rg FOR 
tom the ground, and ſuch like moveables. Low of Teft. 379. want 

4. Chattels comprehend, all goods, moveable and immovcable; ex- Ch..ctels. 
cept ſuch as are in nature of freehold, or parcel of it, And chattels are 
either perſonzl or real: Perſonal are ſuch as belong immediately to the 
perion of a man; and for which, if they be any way injuriouſly with- 
held from him, he hath no other remedy but by perional action: Chat- 
tels real are ſuch as either appertain not immediately to tlie perſon, but 
to ſome other thing by way of dependency, as a box with charters. of 
land; or ſuch as are iffuing out of ſome immoveable thing, as a leaſe, 
or rent for term of years; and chattels real concern the realty, lands and 
tenements, intereſt in advowſons, in ſtatutes merchant, and the like. 

I Inſt. 118. 

But bes in a pond, conies in a warren, deer in a park, pigeons in a 

dove houſe, where the teſtator had the inheritance, or but for lite, in 

the pond warren park and dove houſe ; are not chattels at all, nor go 

to the executor, but to the heir with the inheritance: and therefore 

they are not to be put into the inventory of the goods and chattels of 

the party deceaſed. Went. 52. Sin. 422. But if the teſtator have any 

tame pigeons, deer, rabbits, pheaſants, or partridges, they ſhall go 8 
| | | | | rene 
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the executors z and tho' they were not tame, yet if they were ke pt all 
in any room, cage, or fuch like place: ſo fiſh in a trunk; alſo! 
pigeons, tho' not tame, being in the dove houle, and not able 
out. Law of Teſt. 379. 

Pw: 0 grey heunds, ſponie , and the like, as they may be val. 


udo 


0 Hu 


able, and may ſer ve not wy for deli Sht, but for profit, ſhall 90 to the 
executors. Lato of Teſt. 
Debt, owing Delite, which the deceaf 2 exwed to others; ought not to be as in the 
by the de- in render becauſe they are not the goods of the deceaſed, but of ther 
CLUE, perſons. Lind. 176. Yet they may be put in, if it ſhall feem expe. 
"= ent. id. And this the rather, in caſe the clear value of the _ | 
. f and chattels (the debts Owing by the deceaſed being deducted, ſal 
i not exceed the ſum of 401; thereby the better to aſcertain the mor: 
ins And if theſe debts ſhall be put into the inventory; the ordinary Ha! 
19 do well to make diligent examination, whether the teſtator did ow: 


ſuch: that thereby the legataries, and children of the deceated, an 
; others, may not be defrauded of their Juit due, by any falle pretence 
. thereof. Sin. 423. 
1 Debts owing 6. 1 lays, that debts cine to the aecenſed, of which the 
5 2 * 2 not any / ins 07 obligation, OUgHnm not to be pur into the inventor 7 wh 
. DYE tore they be received ; becauſe before that, they are not found to be 
5 debts, at leaſt ſo as they may be handled or taken hold of. But at 
| wards when ſuch debts are received, they ought to be put into the 1! 
ventory as goods newly accruing. Lind. 176. 

But unleſs they be bad debts, it icemeth beſt to inſert 2 

even it they be bad debts, or deſperate, yet they may be inſerce-. , ſpe: 

citying them as ſuch. And if in the courſe of adminiſtration they ſh: Abe 

recovered, then they ſhall be accounted for in like manner as ine re: 

of the perſonatty ; ; and if they cannot be recovered, or ſo much of che 

as cannot be recovered, ſhall not be accounted for as any part of t 

goods of the deceaſed, | 

Leaſes, 7. All leaſes for years the executor ſhall have; and therefore leales 
ought not to be omitted forth of the inventory. 1 Retl's Ar. 975: 

Hein. 421. 

If a deviſe be of land to one and the heirs of his body for 500 years: 

this is a lcaſe for years, and therefore the executor ſhall have it: Ane 

the rcaſon is, becauſe an eſtate tail cannot be made of a term. 1 4* 

Abr. 915 

it. 8. Alto the executor ſhall have all lands extended. on any  padgmen 
flatute, or recqgnizance. Law of Teſt. 378. 23 

Rut. 9. Alſo the executor thall have all arrearages of rent due at the tw 
ol the teltator z and theretore the ſame mall be put in the 1nventors- 

Law of Teſt. 378. 2 

Curn cr otier 10. Corn growing upon the ground, ought to be put into the inven 
Wü ſceing it belongeth to the executor : but not the graſs or wes 
growing; which belong to the heir, and not to the executor- S. 

N e 
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Alſo heps, tho not ſown, if planted; and ſaſton, and hemp, becauſe 
we; ſhall go to the executors. Late of Tejt. 380. 

gut Mr Wentworth thinks, that 7095 in gardens, as carrots, parſnips, 
turneps, ſkirrets, and ſuch like, ſhall not go to the executor, but RICE: "WE 
heir; becauſe they cannot be taken without digging and breaking the 
ſoil. Went. 61, 62. | 


7 * ? 9 = * ry is ay 1 22 
But lord Coke ſays, that if the teſtator ſhall fer roots, $115 executors. 


Gall have that year's crop. 1 I. 55. | | 

If a man be ſeiſed for life or in fee or tail in h's own right, or in the 
nicht of his wife, or for years in the right of his wife, and ſows the 
ground with corn, but dies before it 15 ripe z/ his executors ſhall have ir, 


and not the wife or heir: But gra:s ready to be cut ior hay, apples, 
pears, and other fruit on the trecs, ſhall not go to the executors. And 


the reaſon of the difference is, becauſe the former comes not merely 
from the ſoil, without the induſtry or manurance of man, as the latter 
coth. Law of Teſt. 379. | 

Yet if a leſſee at will ſows. the land with ay /ced, and by this in- 
creaſes the graſs, and the leſſor enters and ejects him, the leſſec ſhall 
not have it. 1 [uft. 56. 

But for clover, /aint foin, and the like, the reaſon of manurance, Ia- 
bour, and cultivation is the {ame as for corn; but no caſe hath occur- 
red, wherein theſe matters have come in queſtion ; this kind of hut- 
vandry having been in uſe only of late years. 

It the wife had a leaſe for years as cxccutrix, and the huſband ſows 

the ground with corn, and dics before it is ripe; the corn ſhall go to 
ts executors, at leaſt ſo much as is more than the yearly rent cf the 
land: But if the huſband and wife were joint tenants of the land; ſhe 
inall have the corn, and not his executors. Lato of Teſt. 380. 
It a parſon ſows his glebe land, and dies before ſeverance ; and after, 
115 lucceſſor is admitted inſtituted and inducted before rhe corn is cut: 
it Hall go to the executors or adminiitrators of the deceaſed, who muſt 
ay tithes thereof to the ſucceſſor. 1 Koll's Abr. 655. 5 

i. things that are affixed to the tenement, and are made parcel 

de ifechoid, ought not to be put in the inventory; becauſe theie be- 
lug to tac heir, and not to the executor. Stein. 421. 

and therefore the g/a/5 annexed to the windows of the houſe, be- 

e Bey are parcel of the houſe, ſhall deſcend as parcel of the inheri— 
ce 19 the heir, and the exccutors ſhall not have it. And altho' the 
CURE umſelf, at his own coſt, do cauſe the glaſs to be put into the 
mndows, yet the ſame being parcel of the houſe, he Cannot take the 
"Ne away afterwards, without danger of puniſhment tor waſte, Net- 
tler eis there any material difference in law, whether the glaſs were an- 
EXE to the window with nails, or in other manner, cither by the 
I Or by the tenant ; for being once affixed to the frechold, the fame 
cannot be removed by the leflee, but ſhall belong to the heir, and not 
to me executors: and therefore the ſame is not to be put into the in- 
"tory, as part or parcel of the goods of the deceaſed. Swin, 421. 
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ſtrengthen the houſe. Law of Teſt. 380. 


Wills. Inventory. 


The like may be concluded of wainſcot; that it ought not to be Put 
into the inventory, as parcel of the goods of the deceaſed: f.. 
being annexed unto the houſe, either by the leſſor or by the he. 
ſee, it is parcel of the houſe. And there is no difference whether it he 
affixed with great nails or little nails, or by ſcrews, or irons thruſt thr 
the poſts or walls of the houſe; for howſoever it be affixed, either in 
manner aforeſaid, or in any other manner, it is parcel of the frechold. 
and if the executors ſhould remove it, they are puniſhable for the fame 
Swin. 421. | 

And not only glaſs and wainſcot, but any other ſuch like thing, af. 
fixed to the freehold, or to the ground, with mortar and ſtone, as 7400 
dormant, leads, mangers, and ſuch like; for theſe belong to the heir, aud 
not to the executor : and therefore they are not to be put into the in. 
ventory of the deceaſed's goods. Sin. 421. 

So alſo of mill. ſtones, anvils, doors, keys, window ſhutters ; none of theſs 
be chattels, but parcel of the freehold, or thereto pertaining ; and there. 
fore ſhall not go to the executors. Went. 61. 

An executor taking away a furnace, which was ſet in the middle of ar 
houſe, and not fixed to any wall; the heir brought an action of treſpas 
againſt him: and it was adjudged for the heir, that this ſhould go x; 
part of the freehold and inheritance of the heir. But in the caſe of Dey 
and Auſtin, Walmeſley ſaid, that lord Dyer's opinion was, that wher: 
the furnace is not affixed to the wall, the leſſee might within his term 
take it away; but not if it was fixed to the wall, for there it would 


Pictures and glaſſes, tho' generally ſpeaking, not part of the freehold, 
yet if put up inſtead of wainſcot, or where otherwiſe wainſcot would 
have been put, ſhall go to the heir; for the houſe ought not to come 
to the heir maimed or disfigured. 2 Vern. 508. Law of Teſt. 380, 

81. e 
K But in the caſe of Harvey and Harvey, M. 14 Geo. 2. In trover by 
the executor againſt the heir; it was held by Lee chief juſtice, that 
hangings, tapeſtry, and iron backs to chimnies, belonged to the executor; 
who recovered accordingly againſt the heir. Str. 1141. 

And the law ſeemeth now to be held not fo ſtrict as formerly; and 
if theſe things can be taken away without prejudice to the fabrick ot 
the houſe, it ſeemeth that the executor ſhall have them; as tables, al- 
tho' faſtened to the floor; furnaces, if not made part of the wall; grates 
iron ovens, jacks, clock caſes, and ſuch like, altho' fixed to the Hitec. 
hold by nails or otherwiſe. ä 

12. But if a: man be ſeiſed of a houſe, and poſſeſſed of divers her 
looms, that by cuſtom have gone with the houſe from heir to heit; t 
ſeemeth that theſe altho no part of the freehold, ſhall go to the hel. 
and not to the executor ; and therefore ought not to be put into the in. 
ventory. 1 Inst. 185. | 

So if an incumbent enter upon a parſonage houſe, in which are bane: 
ings, grates, iron backs to chimnies, and ſuch like, not put there by 


the laſt incumbent, but which have gone from ſucceſſor to ſucceſo ; 
. I 5 
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the executor of the laſt incumbent ſhall not have them, but it ſeemeth 
that they ſhall continue in the nature of heir-looms : but if the laſt in- 
cumbent fixed them there only for his own convenience it ſeemeth that 
they ſhall be deemed as furniture, or houſhold goods, and ſhall go to 
his executor. N . ; | | 
13. Writings, and evidences, which touch the inheritance, ſhall go go 
to the heir, and not to the executor. Vent. 62. writing 
And Swinburne ſays, that a box enſcaled, or the cheſt with evidence 
of the land, tho? the ſame be not affixed to the freehold, yet becauſe 
they contain thoſe things which belong to the heir, they alſo belong to 
the heir, and not to the executors : and therefore they are not to be pu: 
into the inventory of the deceaſed's goods, Swin. 42 J. 

But as to this, Rolle makes a diſtinction, and faith, If the writing: 
which concern the inheritance are in a cheſt; the executors ſhall have 
the cheſt, and the heir the writings. But if the cheſt be ſhut, the heir 
ſhall have the cheſt alſo; but if it be not ſhut, the executor ſhall have 
the cheſt. 1 Koll's Mr. 915. 
But the author of the Law of Teſtaments obſerveth, that this diſtinc 
tion ſeemeth not to be well taken; for if it be a box purpoſed for the 
keeping of the deeds, the heir ought to have it whether locked os 
open: on the other hand, if it be a box deſigned for other uſe, as tor 
the keeping linen; it cannot be ſaid to be appurtenant to evidences, 
altho* ſome be in it, for ſo may other things allo ; or perhaps it may 
be a cheſt or cabinet of great value, ſurely this ſhall not go to the heir, 
when perhaps there is not perſonal eſtate ſufficient to pay the teſtator's 
debts. Law of Teſt. 381. 

If a further diſtinction ſeemeth neceſſary, it might be this: that it 
the executor will not open the box and deliver the writings, the heir ra- 
ther than not have the writings may take the box alſo; but if the exe- 
cutor will deliver the writings, and retain the box, it doth not feem 
that one box more than another can be ſaid to be appurtenant to wri- 
tings, 10 as to deveſt the property thereof out of the executor. 
14. By the 21 H. 8. c. 5. J. 5. If the perſon deceaſed ſhall deviſe any Profits of 
lands tenements or hereditaments to be ſold, neither the money thereof lands to be 
coming, nor the profits of the ſaid lands for any time to be taken, ſhall 8 
be accounted as any of the goods or chattels of the ſaid perſon ſo de- 
ceaſed. | 
15. But what ſhall we ſay to thoſe goods, which may ſcem to belong Wife's Para- 
to the wife rather than to the huſband, as her apparel, her bed, her phernalia, 
Jewels, or ornaments for her perſon ; whether are they to be put into the 
mventory of the huſband's goods, yea or nay ? By the civil law, thoſe 
belonging to the wife, which be called bona parephernalia, are not to be 
Put into the inventory of ker huſband's goods, neither are they ſubject 
unto the payment of the huſband's debts : Bur whether the wite's ap- 
E with her bed, jewels, and ornaments for her perſon be compre- 
3 amongſt choſe goods which the law calleth bona paraphernalia, 13 
7 ater in queſtion, And it ſeemeth rather that they are not (faith 

OL. II. | STE. Swinburn) ; 
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Swinburn) ; her convenient apparel, agreeable to her degree, only ex. 
cepted. Otherwite, whatioever goods belong to the wife, are preſent 
by virtue of the marriage become the huſband's, the property there 
being changed and transferred from the wife to the huſband, Ing. 
much that without her huſband's licence or conſent, ſhe cannot diſpoſe 
thereof, neither by act in her life time, nor at her death by her lf 
will, which ſhe might do it they were bona paraphernalia ; wherefo;: 
thoſe goods being the hufband's and not the wife's, and the property 
thereot being in him and not in her, it may be concluded, that in con. 
itruction of Jaw, thoſe goods abovementioned, and namely the wife 
jewels, chains, and borders are to be put into the inventory of the de. 
ceaſed huſband's goods. Swin. 422. 

Rolle fays, The wife after the death of her huſband ſhall have conve- 
ment apparel for her body, and not the executors of her huſband ; and 
of this convenience the court muſt be the judge. But ſhe ſhall not have 
exceſſive apparel ; and if ſhe takes more than is convenient, ſhe ſhall be 
taken to be an executor of her own wrong. 1 Rolls Abr. 911. Lau 
of Teſt. 383, 384. | 

And if the huſband deliver to his wife a piece of cloth for to make a 
garment, and dieth ; altho* that this was not made into a garment in 
the life of the huſband, yet the wife ſhall have this, and not the execu- 
tor of the huſband ; inaſmuch as it was delivered: to her to this intent: 
but againſt the debtee of the huſband, the wife ſhall have no more ap- 
parel than is convenient. 1 RolPs Abr. g11. 

But in the caſe of Haſtings and Douglaſs, I. g Cha. A chain of dia- 
monds and pearl, worth 3701, uſually worn by Sir John Davis's wite, 
who was daughter of the ear] of Caſtlehaven, being by her huſband's 
will deviſed from her; Berkeley and Jones were of opinion, that ſhe 
being the daughter of a nobleman, and permitted to uſe them frequently 
as ornaments of her perſon, and they being convenient for her degree, 
ſhe ſhould have them as her paraphernalia ; and when there are not 
debts to be paid (as it doth not appear that there are any in this calc), 
{he ſhall have them againſt the executors or adminiſtrators of her hu 
band, and the huſband cannot diſpoſe of them from his wife by his 
will; but inſtantly by his death, the poſſeſſion of them being in the 
wite's cuſtody, the property is veſted in her, and the huſband cannot 
give them away; for it is not reaſonable the huſband ſhould leave het 
naked of thoſe jewels which ſhe uſually did wear, and are fit according 
to her calling to wear. But Richardſon and Croke were of opinion, 
that the will was good, and that ſhe may not take them contrary to the 
deviſe ; but if the huſband had not made his will of them, but had bet 
them to the diſpoſition of the law, and the queſtion had been betwi** 
the executor or adminiſtrator and the wife, where there be not ay 
debts or legacies to be paid, or where there be aſſets to pay all cevts 
and legacies beſides thoſe jewels ; there peradventure, the law will a 
low her to take, and to enjoy them as her paraphernalia. Cro. (ar: 
343. 1 Koll's Abr. 911. And 
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And in the caſe of Cary and Appleton, M. 26 C. 2. The huſband de- 
viſed the jewels, which were the paraphernalia of the wife, and died: 
They were decreed to the wife. 1 Cha. Ca. 240. 

And by Macclesfield lord chancellor: Bona paraphernalia are not de- 


viſable by the huſband from the wite, any more than heir looms from 


the heir; ſo that the right of the wife to her paraphernalia is to be pre- 
ferred to that of a legatee. 1 P. Will. 730. 

But it is ſaid, that bona paraphernalia ſhall not be retained by the 
wife againſt debts. And in the caſe of Stubbs and Stubbs, H. 31 C. 2. 
it was held, that where the real eſtate is chargeable, together with the 
perſonal, for the payment of debts, and the perſonal eſtate 1s deficient, 
the bona paraphernalia ſhall be liable before the real eſtate ſhall come in. 
Cha. Ca. Finch. 415. 

But in the caſe of Tipping and Tipping, M. 1721. By Macclesfield 
lord chancellor: Bona paraphernalia are liable to debts in favour of cre- 
ditors only, and not in favour of the heir at law. 1 P. Mill. 730. 

And if creditors of the teſtator by judgment take the jewels after his 
death in execution, when the heir or executor or truſtees have other af, 
ſets ſufficient to pay ſuch debts, this is a default in the truſtees, for 
which the widow ought not to ſufter as to her bona paraphernalia, 2 
P. Will. 80. 

But where a daughter's portion was to be paid out of her father's perſo- 
nal eſtate; the court would not allow the widow to retain her parapher- 
nalia, Cha. Ca. Finch. 146. 

And where by marriage articles it was agreed, that the wite ſhould 
have no part of the huſband's perſonal eſtate, but what he ſhould give 
her by his will; it was declared by the court, that this bars her of her 
paraphernalia, and from jewels given to her by her huſband 1n his life 
time. 2 Vern, 83. 


Yet notwithſtanding all that hath been faid, if we ſhall reſpect what 
hath been uſed and obſerved, ſuch hath ever been the general and an- 
dient cuſtom or rather courteſy of the province of York, as thereby wi- 
dows have been tolerated, to reſerve to their own uſe, not only their 
apparel, and a convenient bed, but a coffer with divers things therein 
neceſſary for their own perſons; which things have been uſually omitted 
Out of the inventory of their deceaſed huſband's goods, unle!s perad- 
venture the huſband was ſo far indebted, as the reſt of his goods would 
not ſuffice to diſcharge the fame; in which caſe the wife's jeweis, chains, 
and borders, and ſuch like, being things of decency or ornament, and 
not of neceſſity, have been uſually prized and put into the inventory 
amongſt other goods of the deceaſed, towards the payment of his debts ; 
and fo they ought to be. Stein. 42 2. 


16. Goods to which the huſband is intitled in right of his wife, and Wife's goods 
as adminiſtrator to her, are not ro be put in the inventory after her „chats. 


death; but things which are in action mutt be put in. S/n. 422. Cad. 
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In the Cate of Sir John $t Fobn, T. 15 Cha. the lady C was poſfeiiq 
» divers leafes, and conveyed them in truſt, and afterwards marti“ 
17 B. The lady received the money upon the leaſes, and u. 

t of the money bought jewels, and other part of the money he Jet 

nd 1 die d. AB takes letters of adminiftration of the goods of his wir. 
and” in a ſuit in the eccleſiaſtical court, the court would have comp. Ye 
him to have given an account of the jewels, and for the monies, to ha 


put them into the inventory. But the opinion of the whole court «: 


king's bench was, that he ſhould not put them into the 1 inventory: bs 
cauſe the property of the jewels was abſolutely in him as hufbang, and 
he had them not as adminiſtrator : but ſuch things as be in action, and 
which he ſhall have as adminiſtrator, he ſhall be accountable for, an 
they ſhall be put into the inventory. And for the money receiy ed upon 
truſt, it was reſolved, that the ſame was the money of the trultecs, and 
the wife had no remedy for it but in equity; and therefore the huſband 
ſhall have it as adminiſtrator. And in that caſe it was reſolved, that if 
a woman do convey a leale in truſt for her uſe, and afterwards marrier!, 
in ſuch caſe it lieth not in the power of the huſband to diſpoſe c. 
and if the wife die, the huſband ſhall not have it. Mar. 44. Soth. 4. 
423. 

17. By the aforeſaid conſtitution of Othebon, the inventory 
made in the preſence of ſome credible perſons, who ſhall c.. 
derſtand the value of the deceaſed's goods : for it is not e to | nal 
an inventory, unleis the goods therein contained be particularly vaiuec 
and appraiſed by ſome honeſt and ſkilful perſons, to be the jui: valuc 
thereof in their Judgments and con{ciences, that is to ſay, at ſuch price 
as the ſame may be ſold for at that time. Sw. 425, 426. 

But as to the value of the goods upon the appratfement, it 
binding, nor very much regarded at the common law; for it 1t 1s 100 
high, it ſhall not be prejudici: al to the executor or adminiſtrator; a 
i be too low, it ſhall be no advantage to him: but the very v alu 0 fout 
by the jury, when it comes in queſtion whether the executor hat! fully 
adminiſtred, or hath aſſets or not, is that which is binding. FT 7642 
Went. 83, 84. 

18. By the aforeſaid conſtitution of archbiſhop Sefer, he, 
tory ſhall be delivered io the ordinary, withia à time lo be eppoiiiied & «+ 


aiſcretiz;, — Not arbitrarily (faith Lindwood) but in a realon: ible mat 
ner, according to the exigency of perions, things, and piaces. 4 
177. 


And as the time for exhibiting ſuch inv entory, is left to che dit. 5 
tion of the ordinary; fo may he remit the making of an inventory, 10 
2 reaſonable cauſe : as where it may be expedient, that the quanaty 0 
the goods ſhould not be divulged. Lind. 176. 

As was done i in Boon's cale, July 18. 1682. Who dying poſſeſſed 
a large perſonal eſtate, made his eldeſt ſon executor, and among oe 
bequeſts, gave his ſecond fon 200901, to be paid at three ſeveral * 
ments. The faid ſecond ſon took out proceſs againſt the eldeſt brothef, 


il, 
and cauſed him to be cited beton the judge of the perde 2 
w 


1 


of 


Wills, Inventory. 653 


here the will was proved) in order to compel him to bring in an in 
ventory. But it appearing to the judge, that the two firſt payments 
were made, and the third offered to be made; he gave ſentence, that 
there was no need of an inventory at the inſtance of the plaintiff: which 
ws confirmed by the delegates, firſt upon appeal, and afterwards upon 
1 commiſſion of review. NKaym. 470. 

19. Altho' appraiſements and inventories ſhall not be made accord- How far the 
ing to the eccleſiaſtical law, nor to the ſtatute aforcſaid; yet, by the ſtrict forma!:. 
ractice of the courts, if the goods of the decealed ſhall be appraiſed by RT = 
any honeſt perſons of the neighbourhood, and reduced into an inven- See 
tory, and afterwards the ſaid inventory ſhall be in due time exhibited 
before the judge who proveth the will or granteth the adminittration, 
upon the oath of the executor or adminiſtrator, fuck inventory ſhall re- 
ceive credit in all cauſes and courts, and he that exhibitcth the tame 
ſhall be freed from the burden of proving the truth of the inventory, 
that is, that the deceaſed had no more goods; and he retort-th the 
proof of any goods having been omitted, upon the legatary or other per- 
lon pretending intereſt in the goods of the deccaſed. 1 Ong. 4.4.4. 

By which oath of the executor or adminiſtrator is to be undet{tood, 
tie oath which he took at the time of granting the probate or admin! 
ſtration: Unleſs the party be called afterwards to exhibit an inventory 
upon his corporal oath ; for then he ſhall again take a ſpecial oath of 
the truth of the inventory, notwithſtanding the former general oath that 
he took at the time of granting the probate or letters of adminiltry- 
tion. ia. 

20. For ſometimes it is demanded, and by the judge decreed, at the Sn 1. 
inſtance of the party having intereſt in the goods of the deceaſed, that gute is cu 
an inventory be exhibited upon the oath of the exccutor or adminiſtra- 'F2tion ot 
tor, before the iſſuing of the probate or letters of adminiſtration under 
ial: and then, notwithſtanding the former general oath had been taken 
tor the faithful execution of the will or adminiſtring the goods of the 
deceaſed, and for exhibiting a true inventory, a ſpecial oath hath been 
ved to be taken, at the time of exhibiting the inventory, of the truth 
thereof; and that, either perſonally, or by virtue of a commulſion. 1 
Cugbt. 344. : 

And fometimes, before the granting, or at leaſt before tle iſſuing of 
the probate or letters of adminittration, (inſtead of an inventory of the 
goods of the deceaſed upon the cat of the party,) at the requeſt of 
ome perſon having intereſt, the judge ifſhth a commiſſion for the ap- 
prattement and true valuation of the goods rights and credits, and in- 
pection of the obligations, leaſes, and other Writings and papers What- 
lvever, concerning the perſonal citate of the deczaled, at the houle of 
the deceaſed, or elſewhere, whereſovever his goods rights or credits re- 
man or be, on ſuch day or days, with continuation and prorogation of 
the ume and place, as ſhall be needful. id. 

Allo in thele caſes, there uſually iflueth a monition againſt the other 
party in ſpecial, and all others in genera}, with whom any of the goods 
rights or credits of the deceaſed remain and be, that they FRO or 

| | ew, 


* 
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Action given 


to exe cutors. 


Action given 
to admini- 
ftrators, 


firſt teſtator, in the ſame manner as the firſt teſtator ſhould have had if he we"! 
ſhould do if they were in full life. 


ſhall have an action to demand and recover as executors, the debts due 19 it! 


ſewer : and they ſhall be accountable to the ordinary, as executors be in the caſt 
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ſhew, or cauſe to be exhibited or ſhewed, really and with effect, tg the 
appraiſers by virtue of the commiſſion aforeſaid appointed, at the tin, 
and place of the execution thereof, the aforeſaid goods rights and cr. 
dits of the ſaid deceaſed, and alſo the bonds, leaſes, and other writing, 
and papers, concerning the perſonal eſtate of the deceaſed, remain; 
or being with them or any of them, to the end that they may be yy 
praiſed and put in the inventory: on pain of law, and of contempt, | 
Ought. 344, 5: 85 ; 

And ſuch commiſſion being duly executed, the inventory is brougl! 
in and exhibited, ſigned by the hands of the commiſſioners or apprail. 
ers or two of them at the leaſt; without the oath of the party tor the 
truth thereof. 1 Ozght. 345. | 

And in ſuch cales an inventory alſo is often required upon the oath 
of the executor or adminiſtrator, of ſuch goods of the deccaſcd as hay: 
been already diſpoſed of. id. 

21. By the 13 Ed. 1. ft. 1. c. 23. Executors ſhall have a crit of a. 
count, and the ſame ation and proceſs in the ſame writ, as the tetator might 
have had if he had lived. 

By the common law, executors ſhould not have an action of account, 
for an account to be made to the teſtator, becauſe the account reſted in 
privity ; for remedy whereof this act was made. But by the lay ot 
merchants, an action of account did lie for executors. 2 luſt. 404. 

By the 4 Ed. 3. c. 7. Whereas in times paſt, executors have nit Iu 
actions for a treſpaſs done to their teſtators, as of the goods and chaitels of i! 
ſame teſtators carried away in their life, and ſo ſuch treſpaſſes have hither! 
remained unpuniſbed; it is enacted, that the executors in ſuch caſes ſhall hat! 
an action againſt the treſpaſſers, and recover their damages, in like manner « 
they whoſe executors they be ſhould have had if they were in life. | 

By the 25 Ed. 3. ft. 5. c. 5. Executors of executors fhall have acti 
of debts, accounts, and of goods carried away of the firſt teſtators, and cel. 
tions of ſtatutes merchants and recognizances made in court of record 0 tit 


in life, and the ſame executors of executors ſhall anſwer to other of as mu 
as they have recovered of the goods of the firſt teſtators, as the firſt execus 


22. By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. Jn caſe where 4 Mi 
dieth inteſtate ,, the perſons deputed by the ordinary to adminiſter his gu 


perſon inteſtate in the king's court, for to adminiſter and diſpend for the * 
of the dead; and ſball anſwer alſo in the king's court, to other to c . 
dead perſon cos holden and bound, in the ſame manner as executors ſpas dt. 


of teſtament, as well of the time paſt as the time to come. 

Before this act, by the common law, adminiſtrators had no prope! 
in the goods and chattels as executors had; nor could they recover debt 
as executors could do; but by this ſtatute they are enabled in both thole 
reſpects: and further, whereas by the common law they were oh 


* 
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oy the name of executors, now they ſhall be charged by the name of 


Iminiſtrators. Gig. 478. 
_— By the 32 H. 8. c. 37. Foraſmuch as by the erder of the common agion in ca 


Ngs low, the executors er adminiſtrators of tenants in fee fempie, tenants in fee of ient in ar- 
Lig tail, and tenants for term of life, of rents ſervices, rent charges, rent ſecks, rcar. 
ap. ond fee farms, have no remedy to recover ſuch arrearages of the ſaid rents or 


* farms as were due unto the teſtators in their lives, nor yet the heirs of 
{ub teſtator, nor any perſon having the rever/ion of his eſtate after his deceaſe, 
may diftrain or have any lawful action 10 levy any ſuch orrearages of rents or 
bre farms, due unto him in his life time as is aforeſaid; by reaſon whereef 
the tenants of the demean of fuch lands tenements or hereditaments, out of 
which ſuch rents were due and payable, who of right eught to pay their rents 
and farms at ſuch day and terms as they were due, do many times retain ſuch 
arrearages in their own hands, ſo that the executors and adminiſtrators of the 
perſons to xvhom ſuch rents or fee farms were due, cannot have or come by the 
ſaid arrearages of the ſame, towards the payment of the debts, and perform- 
once of the will of the ſaid teſtators; it is enatted, that the executors and ad- 
miniſtrators of every ſuch perſon to whom any ſuch rent or fee farm ſhall be 
due, and not paid at the time of his death, ſhall have an ation of debt for 
all ſuch arrearages, againſt the tenant that ought ts have paid the ſame, or 
againſt his executors or adminiſtrators, or may diſtrain for the ſame upon the 
lands and other hereditaments chargeable therewith, ſo long as they continue in 
the ſeiſin or poſſeſſion of the ſaid tenant in demeſu, who ought immediately tg 
have paid the ſaid rent or fee farm fo being behind, to the ſaid teſtator in ht; 
life; or in the ſeiſin or polſeſſien of any other perſon claiming the ſame only fron: 
the ſame tenant by purchaſe, gift, or deſcent ;, in like manner and form as the 
teſtator might have done in bis life time, and ſhall for the ſame diſtreſs law- 
fully make averery upen their matter aforeſaid. ſ. 1. 

Provided, that this ſhall not extend to any ſuch manor, lordſhip, or domi. 
nion in Wales, or in the marches of the ſame, whereof the inbavitants have 
uſed time out of mind to pay unto the lord cr owner thereof at his firſt entry 
into the ſame, any ſum for the redemption end diſcharge of all duties forfet- 
ures and penalties, whereof the ſaid inhabitants were chargeable to any cf 
their ſaid lord's anceſtors or predeceſſors before his ſaid entry.” 1. 2. 

And if any man having in the right of his wife any eftate in fee ſimple, fee 
: tail, er for term of life, in any rents or fee farms, aud the ſame ſhall be due 

0 | ond unpaid in the ſaid wife's life ; the huſband aftcr the death of bis «wife, u 

| *Xecutors and adminiſtrators, may have en action of debt for the ſaid arreer- 

; | es, againſt the tenant of the demeſn that ought to have paid the ſame, bis 

HH *fvrs or adminiftrators; or may diftrain for the ſame, as he might bade 

| = if * wife had been living, and make avowry upon bis matter as afore- 
| . a 3. : 

And if any perſon ſpall have any rents or fee farms for term of life of any 
aber perſon, and the ſame ſhall be due and unpaid in the life of ſuch other 
Perſon, and he dieth; then he to whom the ſame was due, his executors or ad- 
mmſtrators, may have an attion of debt againſt the tenant in demeſn, thei 
bt to have paid the ſame when it was firſt due, bis executcr: and ad- 
mniſtrators; or may diſtrain for the lame upon ſuch lands and tenements out 


of 


LS. 4 "- * 
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of which the ſaid rents or fee farms were iſſuing and payable ;, in Hs 


* „Anne 


oro form as be might have done, if ſuch perſon by whoſe death the affe 
ale in the ſaid rents and fee farms was determined and expired bad j 
0 * life; and the avawry for the taking of the ſame diſtreſs i be ie 
aforeſaid. 1. 4. 
And by the ſtatute of the 11 G. 2. c. 19. Whereas where any! 
or landlord, having only an eſtate for life in the lands tenements ar Hurst. 
raents demiſed, happens lo die before or on the day on which any rent (; ; 
ſerved or made payable, ſuch rent or any part thereof is no! by law regs 
able, by the executors or adminiſtratcrs of ſuch leſſor or landlord; wr . 
perſon in reverſion intitled thereto, any other than for the uſe and | 
of ſuch lands tenements or hereditaments, from the death of the teu. 
of which advantage hath been ten taken by the under tenants, 5 
avoid paying any "thi ing fer the ſame; fer remedy thereof it is ena, t 
d tober e any tenant 1 for lite / [hall happen to die before or on the dam, an 1 | 
ent <vas reſerved or made payeble upon any demiſe or leaſe 75 % lands, te- 
2 als, or hereditaments, <vbich determined on the de ath of |} ſuch naut. 
life, that the executors or aammiſtrators of ſuch tenant fer life ſha! | 
n an attion upon the caſe, recover of and from ſuch under tenant ar nat 
tenants of ſuch lands tenements or hereditaments, if ſuch tenant for !ife di c. 
the day on which the ſame was made payab le, the whole, or if "befor ſuc! 
day, then a proportion of ſuch rent, according io the time ſuch tenant fer life 
lived, of the laſt year, or quarter of a Jars of ol her time in which the ſa: 
rent was growing due, as aforeſaid; making all juſt allowances, or a prop, 
tionable part thereof reſpectively. 1. 15. 
In what 24. An executor may ſue another in the ſpiritual court, touching h!s 
chart, to be teſtator's goods, in this cafe, viz. if a man deviſe or bequeath corn 
5100ght, growing, or goods, unto one; and a ſtranger will. not ſuffer the « exccu- 
tor to perform the teſtament: for this legacy, he ſhall ſue the ſtranger 
in the ſpiritual court. Stein. 18. | 

But if a man take from the executor or adminiſtrator the good 0! 

the deceaſed ; for this they mult uſe their action of treſpaſs, any nut 1 
in the ſpiritual court: for they cannot ſue for the goods of the 
im a court ecclefiaſtical, but at the common law. Sein. 18. 
21 
Alſo tenants may be sd at the common law by executors 0r 40 
niſtrators for rent behind, and due to the teſtator or intettate n bk le 
time, or at the time of his death; and they may for the fame dude 

the land charged with the rent. Swim. 18, 

TT ee 2 | the executors do repreſent the perſon of the teſt3tor, 
coexecutors therefore they, mult all join in ſuit againſt others, and in ſuit * Others 
mutt all join. the 'y muſt all be made defendants, or at leaſt fo many of tn 
arninifter: for tho' the executors themſelves muſt take notice by fon 
will how many executors there be, and muſt frame their 1uit acc, 
ingly; creditors and ſtrangers need not take notice of any mare ttt 
do adminiſter, and execute the office of executors. Went. 95: 
7. 6 Ja. Smith and Smith, The mother and her ſon an infant were 


mace executors, and adminiftration was granted to her during the mi. 
| non 


| 


25.00 
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nority of her ſon ; ſhe married again, and then her huſband and ſhe as 
executrix brought an action of debt againſt the defendant, who pleaded 
in abatement that the infant was not named ; and upon a demurrer to 
that plea, it was held that the plea was good: but if it had been ſet 
forth ſpecially in the declaration, that there was another executor under 
age, tho' not joined in the action, it might have been otherwite, Zelv, 
130. 1 Brownl, 101. 


26. If one executor refuſe to undertake the executorſhip, then is the Caf: where 


other executor to be admitted alone, and may execute the will, or com- 
mence any ſuit, or be ſued alone, as if none other had been named exe- 
cutor. But if he alter his mind, and afterwards become willing, then 
his former refuſal before the ordinary notwithſtanding) he may join with 
the other executor who proved the will; and if he releaſe any debt due to 
the teſtator, the releaſe is as ſufficient, as if he had never refuſed. 
Which is to be underſtood, if he releaſed before judgment; but after 
judgment, being no party to the ſuit, he cannot acknowledge ſatisfac- 
tion, becauſe he was not privy to the judgment. Swin. 325. 

And where there are ſeveral executors, and one of them refuſeth be- 
fore the ordinary, and the reſt prove the will ; he who refuſed may admini- 
iter when he will, and therefore they who proved it, ought to name him 
in every action; but if they all retuſe, and the ordinary grants admini- 
tration to another, then it is too late, for in ſuch caſe they cannot after- 
wards prove the will. 9 Co. 38. Henſloxw's calc. 


one co-exe- 
Cu tor refu- 
ſeth. 


27. Co- executors being in law but as one perſon, therefore the act of in what cat 


one is the act of them all, and the poſſeſſion of one is accounted the poſ- 
ſeſſion of all, and the payment of debts by or to one of them is the 
payment of or to all of them; and the ſale or gift of the teſtator's goods 


One may 980 
1 FY N 
What ama, 


do. 


by one, is the ſale or gift of all; and likewiſe a releaſe before judgment 


of one of them, is a releaſe of all. Swi. 328. 

But it is not ſo with adminiſtrators; for they have but one authority 
given them by the biſhop over the goods; which authority being given 
to many, is to be executed by all of them joined together. Lord Bacon“ 
Trafts. 162. 

Allo one executor ſhall not be charged with the wrong or devaſtavit 
of his companion, and ſhall be no farther liable than for rhe affers which 
came to his hands. And therefore where an action was brought againit 
wo executors, and the jury found that the two and another were madc 
executors, and that the third waſted the aſſets to the amount of 600 | 
2nd died, and that only 161 came to the hands of the two others; the 
court held, that thev ſhould be chargeable for no more than the 161; 
for that it was the teſtator's folly to truſt ſuch a perſon. which mult not 
turn to the prejudice of the other executors. 2 Bac. Ar. 495. 

28. Regularly, one executor cannot ſuz another of his co-executors, 
touching any thing relating to his teſtator's will; or that is within the 
power, intereſt, duty, or office of an executor. 2 Bac. Abr. 396. 

Bur if the reſidue of the perſonal eſtate, after debts and legacies, be 
deviſed to both the executors, one of them may ſue the other in the 

% by» 5 15 ipirigual 
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ipiritual court for a moiety; for this is in the nature of a gift or legac 
to him, and he may bring treſpaſs againſt the other executor if he rakes 
it out of his poſſeſſion, or detinue if he detains it from him, 2 Bar. 
Abr. 396. | 

Or, in ſuch caſe, he may have relief in equity. 

29. It ſeemeth to be now ſettled, that where a man maketh two exe. 
cutors, and deviſeth to them the reſidue of his goods after debts and 
legacies paid; and one of them dieth, that the ſurvivor ſhall have the 
whole. 2 Lev. 209. 1 Vern. 482. 

So where a man deviſed all the reſt and reſidue of his goods chattels 
and perſonal eſtate, to two perſons, their executors and adminiſtratrs, 
and one of them died; on a bill brought by his executor againſt the 
ſurviving deviſee, it was held, that the ſurvivor ſhould take the whdle 
to his own uſe, and ſhould not be a truſtee as to the moiety for the u- 
preſentative of him who is dead; and that they were to be conſidered as 
Jointenants, where ſurvivorſhip takes place, as well in caſes of chattels, 
as in caſes of inheritance. 1 Abr. Ca. Eq. 243. 

30. The executor of an executor (where there 1s no joint executor) 
15 cxccutor to the firſt teſtator, and hath right to all the profit, an 1s 
able to all the charge that the firſt executor had, or was ſubject unto, 
But the one teſtator's goods ſhall not ſtand charged for the other tella- 
tor's debts, but each for his own. Stein. 329. 

if two be appointed executors, and the one maketh his teſtament, 
waerein he nameth his executor, and dieth, his co-executor ſurviving; 
in this caſe, the exccutor of the executor is not to be joined with the 
executor ſurviving, neither in the execution of the will, nor in ſuits or 
actions. And if the executor of the executor have any goods or chatte!s 
in his hand, which did belong to the firſt teſtator, the executor of the 
lame teitator ſurviving may have an action againſt the executor of the 
executor for the ſame : for the power of the executor who died firſt was 
determined by his death, the other then ſurviving. Swir. 324, 325. 

Swinburne ſays, the executor of an executor cannot fell the land of thc 
firſt teſtator. Swin. 329. | WER? 

But in the caſe of Rolls and Maſon, T. 10 Fa. Where the deviſe was, 
that the executor ſhould ſell; it was held, that the executor of the execu- 
tor might ſell, tho? not in being at the time of the deviſe. 2 Broten. 194. 

So in the caſe of Garfoot and Garfoet, AL. 15 c. 2. Lands were de- 


children, for whole benefit the ſale was ordered, preferred a bill againſt 
the heir. The heir demurs ; becauſe it was but an authority in the exc- 
cutor, which is dead with him. But the demurrer was overruled. 1 
Cha. Ca. 35. | 5 

31. If adminiſtration is granted to two, and one dies, yet the admin 
tration doth not ceaſe ; for it is not like a letter of attorney to two, where 
by the death of one the authority ceaſeth; but is rather an office; and 
alminitrators are enabled to bring actions in their own names; they 


_ 1 0 © 55 J * 
cone in the place of executors, and therefore the office ſurvives. 2 / er. 


514. 8 | 
4 32. When 
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>, When an adminiſtrator hath judgment and dieth, his executors Executor of 


(as ſuch) may not ſue execution of the ſaid judgment; for none ſhal] 
have execution of this judgment, but he who ſhall be ſubject to the pay- 
ment of the debts of the firſt inteſtate. 5 Co. 9. Brucene('s caſe. 


% 
mattor. 
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33. By the ſtatute of the 17 C. 2. c. 8. Where any judgment after a 1 
verde ſhall be bad, by or in the name of any executor or adminiſtrator z in tor d b 


ſuch caſe an adminiſtrator of goods not adminiſtred may ſue forth a ſcire facins, non, 


and take execution upon ſuch judgment. 
34. By the ſtatute of the 9 Ed. 3. it. 1. c. 3. Ia a writ of del. 


brought againſt divers executors, they nor any of thein all bave but one Hin broug! 


before appearance, that is to ſay, at the ſummons en aitachinent; nor after $0 0 


appearance, they ſhall have but one eſſoin, as the t:fiator jhould have h 
{o that all the executors do repreſent the perſon of the leſta!or as one perſon. 

And the? the ſheriff do anſwer at the ſummons, that ſome of them hade no- 
thing whereby he may be ſummoned ; yet there ſhall be an attachment awarded 
upon them. And if the ſheriff anſwer, that he both nothing whereby he may 
be attacked ; the great diſtreſs ſhall be axvarded, jo that at the great diſtre/s 
returned upon them, he or they that do firſt appear in the court fail anſwer 15 
the plaintiff. And altho* ſome of them have appeared in the court, and make 
default at the day that the great diſtreſs is returned upon the other ;, vet never- 
theleſs he or they ſhall be put to anſwer, that firſt appeared at the great di- 
ſireſs returned. 

And in caſe the judgment paſs for the plaintiff ; he ſhall have his judgment 
end execution againſt them that have pleaded, according to the law heretofore 
uſed, and againſt all other named in the writ, of the goods of the teſtator, 
as well as if they had all pleaded. And it is to be underſicod, that if any in 
ach caſe will ſue according to the law that hath been uſed heretofore, be may 
freely do it notwithſtanding this ſtatute. 


35. In all actions brought by executors or adminiſtrators, upon con- Cos. 


tracts, bonds, or other things made to the deceaſed, or for goods taken 
away in his life; they ſhall pay no coſts by any ſtatute, Lew of Ex. 462. 
2 Bac. Abr. 446. | | 

That is to ſay z coſts by the common law are not given in any caſe : 
and executors and adminiſtrators are not comprized within the teveral 
itarutes which in order to prevent vexatious ſuits do require other per- 
ſons to pay coſts in like caſes ; for executors and adminiſtrators cannot ſo 
well be ſuppoſed to intend vexation, ſeeing that they ſue only in the right 
of another, and have not perhaps ſo perfect knowledge of the matter as 
their teſtator or inteſtate would have had if he had lived. : 

But an executor defendant ſhall pay coſts; and the judgment is, of 
the goods of the teſtator, if there are ſufficient ; if not, of the execu- 
tor's own goods. Alſo, when he is defendant, and there is judgment 
tor him, he ſhall have his coſts. 1 Bac. Abr. 517. 2 Bac. Abr. 446. 

H. 12 G. 2. Marſh and Yellowly. When an executor mult declare as 
executor, he ſhall pay no coſts: but if the cauſe of action ariſeth in the 
ume of the executor, and is therefore a matter within his knowledge, 
and for which he may declare in his own right, and need not co declare 
4 executor; he ſhall be liable to pay coſts. S. 682, 1106, 0 

| 2 7 
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Ordinary 
liable. 


by the executors, before any other, 2. That if the executors have ſuf- 
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So where the thing in diſpute is matter, not of fact, but of lau and 
conſequently as much within the knowledge of the executor or admin. 
ſtrator as of the teſtator or inteſtate; it hath been adjudged, that whe, 
judgment is given againſt the executor or adminiſtrator upon demurrer, 
they ſhall pay coſts. As in the caſe of Frazer and Mocre, E. 1520 
Bill by an adminiſtrator, The defendant demurs ; and the demurre; 15 
allowed; and the bill is diſmiſſed with coſts; and fo ſaid to be the con. 
ſtant courſe in equity, by the whole court of exchequer. Buns, 64, 

E. 1 G. 2. Crutchfield and Scott. The queition was, whether in a5 
action by an executor, the defendant ſhould be allowed to bring money 
into court. And on conſideration, it was held he might, and that th; 
effect of it would be, not to make the executor pay, but only loc, 
ſabſequent coſts. And the ſame was allowed in the caſe of Boker and 
Turberville, M. 3 G. Str. 796. 

T. 7 G. 2. Caſwell and Norman. An executor brought error of 1 
judgment after a devaſtavit z and the court held, he ought to pay coſts on 
afirmance. Str. 977. 

M. 3 G. Elwell againſt Quaſb and others. There were three executor; 
one of which gave a warrant of attorney to confeſs a judgment agzink 
himſelf and his co-executors ; purſuant to which a judgment was entred 
againſt all the executors of the goods of the teſtator tor the debt, and 
againſt the executor who gave the warrant of his own goods for the colts, 
Upon motion to ſet this aſide, it was held to be ill; for executors may 
plead different pleas, and that which 1s moſt for the teſtator's advantage 
{hall be received. And the judgment was ſet aſide. Str. 20. 


VI. Of the payment of debts by executors or admi- 
niſtrators. 


. Y the ſtatute of Magna Charta, ch. 18. (which lord Coke fays !! 
B in affirmance of the common law) J/here one indebted to the H 
ſhall die, the king ſhall be firſt ſatisfied for his debt, and the reſidue hal fi 
main to the executors to perform the teſtament of the dead: And if nothing it 
owing unto the king, all the chattels ſhall go to the uſe of the dead (jaing is 
bis wife and children their reaſonable parts). . 2 
Upon which, lord Coke ſays, three things are to be obſerved : 1. 1 hat 
the king by his prerogative ſhall be preferred in ſatisfaction of his debt 


ficient to pay the king's debt, the heir that is to bear the countenance, 
and ſit in the ſeat of his anceſtor, or any purchaſer of his lands, ſhall 
not be charged. 3. If nothing be owing to the king, or any other, a 
the chattels ſhall go to the uſe of the dead, that is, to his executors 7 
ir rn ſaving their reaſonable parts to the wife and children 3 
afore ſaid. CW ork | | 

And vy a conſtitution of Othobon: Since the uncertainty of death 5 
deprives men of the opportunity of making their laſt wills, human pieꝶ) — 


— 
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merciſully towards the deceaſed, by diſtributing their goods to pions uſer, (6 
that they follow and help them, and prepitiouſly intercede for them with the 
heavenly judge; Therefore we, by our approbation confirming the proviſion 
heretofore made (as it is ſaid) by the prelates of the kingdom of England with 
the approbation of the king and barons, concerning the goods of ſuch as die 
inteſtate, do ftriftly forbid prelates, and all other whatſoever, to lake or ſeize 
the goods of inteſtates, contrary to the proviſion oforeſaid. Athon. 121. 

Which proviſion Jebr of Atbon underſtandeth to be that which is made 
by the ſtatute of the 13 Ed. 1. c. 19. but this cannot be right; for this 
conſtitution was made ſeventeen years before that ſtatute. G74. 478. 
But the proviſion meant, ſeemeth plainly to be the aforeſaid ſtatute in 
the magna charta. 

And by a conſtitution of archbiſhop Stratford it is ordered thus: 
Teraſſnuch as it happeneth ſometimes, that perſons dying inteſtate, the lords of 
the fees do not permit the debts of the deceaſed to be paid, out of their move- 
able goods; we do decree, that none ſhall henceforth do the ſame, on pain of 
the greater excommunication. 
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2. By the ſtatute of the 21 Ed. 3. ſt. 1. c. 11. The perſons deputed Executors 
by the ordinary to adminiſter the goods of inleſtates, ſball have an action tg an admin 


demand and recover as executors, the debts due lo the perſon inteſiate, in the 
king's court, for to adminiſter and diſpend for the ſoul of the dead; and ſhall 
anſever alſo in the king's court, to other to whom the ſaid dead perſon was 
Velden and bound, in the ſame manner as executors ſhall anſwer. And they 
ſball be accountable to the ordinaries, as executors be in the caſe of teſtainent, 
as well of the time paſt as the time to come. 

But before this act, action laid by the common law, againſt the deputies 
or committees of the ordinary, by the name of executors, but not by 
the name of adminiſtrators until this act. 9 Co. 39. 

By the ſtatute of the 30 C. 2. c. 7. The. executers and adminiſtrators 
of any perſon, who as executor in his own wrong, or adminiſtrator, ſhall 
waſte or convert any goods chattels eſtate or aſſets of any perſon deceaſed to his 
own uſe, ſhall be liable and chargeable in the ſame manner, as their teſtator or 
inteſtate would have been if he had been living. 

And by the ſtatute of the 4 & 5 W. c. 24. Foraſmuch as it hath been 
a doubt whether the ſaid ſtatute of the 30 C. 2. did extend to the executors 


and adminiſtrators of any executor or adminiſtrator of right, Ww-0 for want of 


Privity in law were not before anſwerable nor could be ſued for the debts due 
from the firſt teſtator or inteſtate, notwith}tanding that ſuch executors er ad- 
mniftrators had waſted the goods and eſtate of the firſt teſtator or inteſtate, or 
converted the ſame to their own uſe z it is hereby declared, that all and every the 
*recutors or adminiſtrators of ſuch executor or adininiftrator of right, who ſhall 
waſte or convert to their own ſe goods chattels or eſtate of their teſtator or in- 
teiate, ſhall be liable and chargeable in the ſaine manner as their teftator or iu. 


teflate Jnould or might have been. ſ. 12. : 
Dr Swinburne ſays, If a teſtator by his teſtament doth charge his 
executor to pay his debts ; the creditors, in reſpect of ſuch. charge, 


may ſue for them in the eccleſiaſtical court. Swin. 19. B 
dr then Bur 


ſtrators liable. 


De \ iſee and 
heir at law of 
* * U 
and, liable. 


be defrauded of their juſt debts; and nevertheleſs it hath often ſo happened 


lands tenements or hereditaments deſcending to him, and ſpa!l ſell diene“ 
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But this (as it ſeemeth) muſt be underſtood, where there are {ec 
words in the will ſo directing it; as if the teſtator leave to his credits 
ſuch a ſum in lieu and ſatisfaction of his debt, or the like: Othery, 
the ſuit muſt be (as for other debts) in the temporal courts, 

3. By the {ſtatute of the 3 W. c. 14. Whereas it is not reaſnalle 9; 
jujt, that by the practice or contrivance of any debtors, their creditors ſhy} 


iy 
urs 


"3 


that where ſeveral perſons having by bonds or other ſpecialties bound Il emſelres 
and their heirs, and have afterwards died ſeiſed in fee fimple of and in nana 
meſſuages lands tenements and hereditaments, or had power to dijps/» of ar 
charge the ſame by their wills or teſtaments, have (to the defraudins if ſuch 
their creaiters) by their laſt wills or teſtaments deviſed the ſame, or diſpoſd 
thereof in ſuch manner, as ſuch creditors have loſt their ſaid debts : for re. 
medying of which, and for the maintenance of juſt and upright dealing, it i; 
enacted, that all wills and teſtaments limitations diſpoſitions or appointments, 
F or concerning any manors melſuages lands tenements or hereditaments or if 
any rent profit term or charge out of the ſame, whereof any perſon at the time 
of his deceaſe ſhall be ſeiſed in fee ſimple in poſſeſſion reverſion or remainder, ar 
/ath power to diſpoſe of the ſame by his laſt will or teſtament, ſha!! be deemed 
ad taken (only as againſt ſuch creditors as af. eſaid their heirs ſucceſſcrs executir; 
adminiſtrators and aſſigns) to be fraudulent, and clearly abſolutely and iwtterly du 


fruſtrate aud of none effect; any pretence, colour, feigned or preſumed conſt- 


ration, er any other matter or thing to the contrary notwithſtanding, 1. 2, 
And in the caſes before mentioned, all ſuch creditors may have and maintai 
actions of debt upon their bonds and ſpecialties, againſt the heir at law of thy 


_ obligor and ſuch deviſee jointly; and ſuch deviſee ſhall be liable and chorgeas.! 


for a falſe plea by him pleaded, in the ſame manner as any heir ſhould fare 
been for any falje plea by him pleaded, or for not confeſſing the lands or deli. 
ments to him deſcended, 1. 3. 

Provided, that where there ſball be any limitation or appointment, devi/e er 
diſpoſition, of cr concerning any manors meſjuages lands tenements or beredita- 
ments, for the raifing or payment of any real and juſt debts, or any portions ar ſuns 
of money for any child or children of any perſon other than the Heir at lau, 
according to any marriage contract or agreement in writing boua fide made be- 
fore fuch marriage, the ſame ſhall be in full force; and the ſame maiors We 
ſuages lands tenements and hereditaments ſhall be holden and enjoyed oy e 
ſuch perſon, his heirs executors adminiſtrators and aſſigns, for whom the ſais 
limitation appointment deviſe or diſpoſition was made, and by bis truſtee i 
truſtees their heirs executors adminiſfirators and aſſigns, for ſuch eſtate or inte- 
as fhall be jo limited or appointed, deviſed or diſpoſed , until ſuch debt or pit. 
tions ſhall be raiſed and paid. 1. 4. p 

And whereas ſeveral perſons being heirs at law, to avoid the peyment 4 
fuch juſt debts, as in regard of the lands deſcending to them they have ty ler 
been liable to pay, have ſold aliened or made over the ſame before any Pf 
Was or could be iſſued out againſt them; it is enafted, that in all caſes theft 
any heir at law ſhall be liable to pay the debt of his anceſtor, in regard of any 
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make over the ſame, before any action brought or proceſs ſued cut againſt bim; 
ſuch heir at law ſhall be anſwerable for ſuch debt, in an attion of debt, to the 
value of the ſaid land ſo by him ſold aliened or made over ; in which caſe all 
creditors ſball be preferred as in ations againſt executors and adininiſtrators, 
and ſuch execution ſhall be taken cut upon any judgment ſo cbiained againſt 
uh heir, to the value of the ſaid land, as if the ſame were his oxwn proper 
debt; ſaving that tie lends tenements and hereditaments bona fide aliened before 


Ds >» 


ung 


; the ation brought, ſhall not be liable to juch execution. I. 5. 

Provided, that where any afticn of debt upon any ſpecialty is brought againſt 
F any heir, be may plead riens per deſcent at the time of the wriginal writ 
) lrought, or the bill filed againſt him; and the plaintiff in ſuch udien may re- 
{ ply, that he had lands tenements or beredilaments from Lis auce/tor before the 


© ripinal ærit brought , or bill filed; and if upon ifſue joined thereuprn it te 
© found for the plainiiff, the jury ſhall inquire of the value of the lands tene- 
E ments or bereditaments jo deſcended, and thereupon jriegment ſbal be given, 
and execution hall be awardea as afcriſeid; but if judement be given againſt 
ſuch heir by confe{on of the aflion, without conſeſſing the offets deſcended, wr 
upon demurrer, or nihil dicit, 7t Hall be fer the debt end damages, without 
am writ 10 inquire of the lands tenements. or. hereditaments fo deſcended. 
. 6. 


Provided, that every deviſee made liable by this af, ſhall be liable and chorge- 
elle in the ſame manner as the bein at law by force of this aff, notwiln/taind- 
wg the lands tenements and hereditcmeoents to him deviſed foal! be alicued be- 
fore the ation brought, 1. 7 


M. 12 C. Buckley and Nightingale, An heir that hath lands by here- 


Laan to the value of the lands deſcended : and as ſoon as he hath paid 
Is anceſtor's debts to the value of the land, he ſhall hold the land <111- 
charged; otherwiſe he might be chargeable ad infinitum. S. 665. 
And if an heir is ſued upon a bond debt of his anceſtor, in which he 
is bound, and he pays the money; the executor ſhall reimburſe him as 
lar as there are perſonal aſſets of the teſtator's come to his hands, if it 
15 not otherwiſe ordered by the will. 1 Cha. Ca, 74. 2 P. ill. 175. 
So if a man mortgages lands, and covenants to pay the money, and 
Gs; the perſonal eſtate of the mortgagor ſhall, in favour of the heir, 
e applied to exonerate the mortgage. 2 Selk. 449. 

Yea, tho' there be no covenant in the deed for the payment of the 
mortgage money, yet the perſonal eſtate ſhall be liable in the hands of 
the executor. 2 Sale. 449. 1 Vern. 436. : 

it a man dies indebted by bond, and ſeiſed in fee of divers lands, 
| Part of which he deviſes to one, and other part he permits to deſcend 
to dis heir (not mentioning them in his will) ; the lands permitted to 
Ueſcend all be firſt applicd to pay the bond debts. And the reaſon is, 
becaule the applying the deviſed lands to pay the bond debts, would dif- 
pont the will; which equity will not permit, if it can be avoided : 
„ TCAS it no way diſappoints the will to Jay, that the lands not men- 
boned ſhould be in the firſt place liable to pay the debts. But it ſeems 


ir 


ditary deſcent, ſhall not be liable for the debt of his anceſtor further 


603 


—— — « 


is the queſtion. And this is a queſtion, that muſt fo frequentif 
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it would be otherwiſe, if the teſtator had deviſed the lands to lis heir ,, 
law; for tho' ſuch deviſe were void (as to the purpoſe of making the hat- 

. A 22D 
rake otherwiſe than by deſcent), yet it ſhews the teſtator's intent, th; 
the heir ſhould have the land; and therefore it ſeemeth that the lin 
deviſed to one, and the other lands deviſed to the heir at law, ſhould in 
ſuch caſe contribute in proportion to pay the bond debts. Alſo, for the 


abovementioned reaſon, it ſeemeth that the lands permitted to deſcend 
to the heir at law, and not mentioned in the will, ſhall be applied to pan 
the bond debts, before a ſpecific legacy; leſt otherwiſe the tettator's inter. 
tion ſhould be diſappointeJ. 3 P. Mill. 367. 

How far a charge upon lands for payment of debts, ſhall enure and he 
in force againſt purchaſers of thoſe lands from the deviſce for a valuabl- 
conſideration, hath been made a queſtion. As in the caſe of E and 
Merriman, E. 1740. Thomas Smith became indebted to ſeveral perions 
by bond, and likewiſe by ſimple contract. In three of theſe bonds, 
Goodwin was bound with him as ſurety ; and afterwards Goodwin gave his 
own bond alone to one of the creditors, to whom Smith was bound in 1 
ſingle bond. Smith being thus indebted made his will, and in the be 
ginning of it ſays, © My will is, that all my debts be paid; and I 
charge all my lands with the payment thereof.” After which, by arb. 
ther clauſe in the ſaid will, he gave © all his real and perſonal eſtate to 
& Goodwin, to hold to him, his heirs, executors, adminiſtrators an! 
“ aſligns, chargeable nevertheleſs with the payment of all his aeh!s ans i 
% pacies.” Of this will he made Goodwin executor. The teſtator died in 
1724. Goodwin proved the will; and in that ſame year ſold a frechch 
eſtate of the teſtator's to Hunt; in the year following ſold a lcaſchold 
of the teſtator's to Vhite; and in 1727 fold another eſtate of the tell 


1 


ta 
tor's, conſiſting of both freehold and leaſehold, to Merrvman, In tis 
leveral deeds, by which theſe eſtates were conveyed from Gi to tl! 
purchaſers, the will of Sith was recited ; and to one or thoſe deed 
Elliot, a creditor of Smith, was a ſubſcribing witneſs. Theſc lands ve? | 
ſold in the neighbourhood by publick auction. At the time of th 
ſales, the creditors all of them either lived in the town where Ce 
lived, or within three or four miles of it. During all this time, and Ul 
the year 1720, the creditors went on regularly, receiving their intere', 
which was at 51 per cent,” of Goodwin. Goodwin was a folvent man il 
1732, and then he became a bankrupt. In1734, the creditors ot 0 
brought their bill, againſt the purchaſers of theſe lands, againſt 0 
win, and againſt the aſſignees under his commiſſion of bankrupt), ® 
order to have a ſatisfaction of their debts out of thoſe lands which vi 
fold by Gordwin.——By the maſter of the rolls: It isgþnolt impor 
to make a determination in the preſent caſe, but that it muſt fal " 
unfortunately on the one party or the other. The diſpute ariſing bee” 
creditors on the one fide, and purchaſers on the other, both theſe 1075 
of perſons are intitled to the favour of this court; and in the pre 
cate, a misfortune mult fall upon one of them. On whom it 15 oft 

har? 
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d, that it is extraordinary to find no determination directly in 
point. The caſe is this: Smith, being poſſeſſed of a real and periona, 
eſtate, was indebted to ſeveral perſons by bond; in three of which 
bonds, Goodwin was bound with him as ſurety ; and he had contracted 
liccwiſe ſome other debts ; and being thus indebted he makes his will, and 
charges his real and perſonal eſtate with the payment of his debts and 
legacies, and makes his deviiee executor. It is true indeed, the words 
in the will do not amount to a deviſe of the lands to be fold for paymens 
of the debts; and they only import a charge upon them for that pur- 
poſe. However, this is ſuch a deviſe, as is within the mcaning of the 
proviſo of the ſtatute of traudulent devites, and docs interrupt the 
deſcent to the heir at law. —— The teſtator died in 1724. Gooamwn paid 
intereſt for the debts regularly till 1730. After the teſtator's death, 
three ſales of this eſtate were made by Goowwn , one, of an eſtate which 
was intirely frechold; another, of an citate intirely leaichold ; and a 
third, conſiſting of frechold and leaſchold boch. S 


happene 


The bill in general! is 
brought by the creditors of Smith againſt the purchalers, in order to 
have a payment of their debts out of the lands of Sith, which were 
{old to them by Godin. With regard to the de eltare, to Cale is 
ſo extremely plain that the ſale of that mutt ſtand, and that ti eredt- 
tors cannot have a ſatisfaction out of it, that it can admit of no anne! 
of doubt. The -executors are the proper perſons, that by law hase a 
power to diſpoſe of a teſtator's perſonal eſtate. It is indeed tric, that 
perſonal eſtate may be cloathed with ſuch a particular truſt, chat id is 
poſſible the court in ſome caſes may require a purchaler of it to ice the 
money rightly applied. But unleſs there is ſome ſuch particular truſt, 
or a fraud in the caſe, it is impoſſible to ſay but the ſale of the pertonal 
eſtate, when made by an executor, muſt ftand ; and that after the fale 
1s made, the creditors cannot break in upon 1t.——-I will now conſider 
the other ſales that have been made, and will examine them, firlt, upon the 
general rules of the court; and in the next place, upon the particular 
circumſtances which this caſe is attended with. With regard to the firit 
of theſe matters, the general rule is, that if a truſt directs that land 
mould be fold for the payment of debts generally, the purchaſer is not 
bound to fee that the money be rightly applied. On the other hand, 
i the truſt dire&s, that lands ſhould be ſold for the payment of certain 
debts, mentioning in particular to whom thoſe debts were owing z the 
purchaſer is bound to ſce that the money be applied for the payment of. 
thoſe debts. The preſent caſe indeed does not fall within either of theſe 
rules; becauſe kere lands are not given to be ſold for payment of debts, 

ut ere only charged with ſuch payment. Fiowever, the queſtion is, 
whether that circumſtance makes any difference : and I think it dach 
not. And if ſuch a diſtinction were to be made, the conſequencè Would 
e, that whenever lands are charged with the payment of debts geng- 
rally, they could ncver be diſcharged of that truſt without a ſult in this 
court; which would be extremely inconvenient. No inſtances have been 
produced to ſhew, that in any other reſpect the charging lands with pay- 
Vol. II. 4 Q- | | Yo ment 
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ment of debts differs from the directing them to be fold for fac 
a purpoſe; and therefore there is no reaſon that there ſhould be C 
difference eſtabliſhed in this reſpect. The only objection that ſeemeq d) 
be of weight with regard to this matter is, that where lands are appgin;. 
cd to be ſold for the payment of debts generally, the truſt may be fad 
to be performed as toon as thoſe lands are fold ; but where they are 
only charged with the payment of debts, it may be ſaid, that the truf 
is not performed till thoſe debts are diſcharged. And ſo far indeed i; 
true, that where lands are charged with the payment of aunuities, thoſe 
lands will be charged in the hands of the purchaſer ; becauſe it was the 
very purpoſe of making the lands a fund for that payment, that it ſhould 
be a conſtant and ſubſiſting fund: But where lands are not burdened 
with ſuch a ſubſiſting charge, the purchaſer ought not to be bound to 
ook to the application of the money. And that ſeems to be the true 
iſtinction. Having thus conſidered the caſe under the general rulk, 
{ will now conſider it under the particular circumſtances that attend jr. 
And the particular circumſtances are ſuch, as are far from ſtrengthening 
the plaintiff's caſe, but rather the contrary. One of thoſe circumn- 
ſtances is, the length of time the plaintiffs have lain by, without at all 
inſiſting on any charge upon theſe eſtates. Goodwin was a ſolvent man 
til! his bankruptcy in 1732. Here have been three purchaſers of thelz 
eitates, made at different times; one, in 1724; another, in 1725; and 
the third, in 1727, The firſt of them was made by Hunt, the ſecond 
by J/hite, and the third by Merryman. During all theſe tranſactions, 
the plaintifls do not mention one word of their charge upon this cltate; 
but, on the contrary, regularly received their intereſt of Goodwin, till 
the year 1730. *Tis true indeed, that there is no expreſs proof, that 
the plaintiffs knew of theſe purchaſes, but there is reaſon to imagine 
that they did. The purchaſes were made in the neighbourhood by 
publick auction. Some of the creditors lived in the ſame town that 
Goodwin did; and all of them lived within three or four miles of him. 
And Elliot, one of the creditors, was a ſubſcribing witneſs to one of the 
purchaſe deeds. The want of notice too, on the part of the purchaſers, 
is a conliderable circumſtance in their favour. It is indeed true, that 
they had notice that there were debts chargeable upon this eſtate; but 
it does not appear they knew. to whom thoſe debts were owing. An- 
other circumitance is, that Godwin was a co-obligor in three of theſe 
bonds, and to another of the obligees he afterwards gave his bond 
alone, which may well be conſidered as a ſatisfaction for that bond. By 
this it appears, that the creditors greatly relied upon Goodw!n for their 
pay maſter; and there is not much reaſon therefore, that they ſhould 
now be allowed to retort to the teſtator's eſtate, Upon the whole, Lam 
of opinion, that the plaintiffs bill muſt be diſmiſſed, and even with colts, 
#5 againlt hte; there being no manner of pretence for the plaintitis 
to come upon that eſtate, it being all leaſchold, and fold to Vile by 


tie cxccutor, Who by law is the proper perſon intruſted to diſpole of 2 
Tony 
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oftator's perſonal eſtate. However, with regard to the reſt of the de- 
fendants, I will only diſmiſs the bill generally, without coſts. — And fo 
it was decreed. Barnard. Cha, Ca. 78. 

4. By the ſtatute of the 21 H. 8. c. 4. N Hereas divers perſons, having 1ancs 0 vi- 
ether perſons ſeiſed to their uſes of and in lands and other hereditaments to ond ſed to d vet, 
Ihe declaration of their wills, have by their laſt wills and teflaments willed © DET FR 
and declared ſuch their lands tenements or other hereditaments to be ſold by 9 = 
their executors, as well for the payment of their debts, performance of their them may | 
legacies, neceſſary and convenient finding of their wives, viriucus bringing up ond fc. 
advancement of their children to marriage, and alſo for dien charitable deed: 
ts be done by their executors for the health of their ſouls; and notre tex 
ſuch truſt and confidence ſo by them put in their jaid executors, it hath of1c;;- 
times been ſeen, where ſuch laſt wills and teſtaments of ſuch lands and oth cr 
hereditaments have been declared, and in the ſame divers executors named and 
made, that after the deceaſe of ſuch teſtators, fome of the ſaid executors ce. 
ing to accompliſh the truſt and confidence that they were put in by the [ard 
tetator, have accepted and taken upon them the charge of the ſaid teſtament, 
and have been ready to fulfil and perform all things conteined in the ſomes, and 
the reſidue of the ſame executors, uncharitably, contrary to the truſs that they 
were put in, have refuſed to intermeddle in any wiſe with the execution of the 
ſaid woill and teſtament, or with the ſale of ſuch lands ſo willed to be fold by 
the teftator : And foraſmuch as a bargain and ſale of ſuch lands tenements or 
other hereditaments ſo willed by any perſon to be fold by his execitors ofter ls 
geceaſe, according to the opinion of divers perſons can in no wiſe be good wr 
efeflual in the law, unleſs the ſame bargain and ſale be made by the whale 
number of the executors named for the ſame; by reaſon wherecf, as well the 
cebts of ſuch teſtators have reſted unpaid, to the great danger and peril of the 
fouls of ſuch teſtators, and to the great hindronce and many times to the utter 
undeing of their creditors ; as alſo the legacies and bequeſts made by the teſtator 
10 his wife and children, and for other charitable deeds to be done for the 
wealth of the ſoul of the ſame teftator that made the ſame teſtament have been 
4% unperformed, as well to the extreme miſery of the wife and children of 
ie ſaid teſtator, as alſo to the let of performance of ether charitable de for 
ie wealth of the ſoul of the ſaid leſtator, to the diſpleaſure of almighty 
Cod: Fer remedy whereof, it is enatted, that evhere part of the executors 
named in any ſuch teſtament of any ſuch perſon ſo making or declaring any ſuck 
wil of any lands tenements or oiher hereditaments to be fold by bis exomutors, 
after the death of any ſuch teſtater, do refuſe to take ien him or them the 
camiſiration and charge of the ſame teſtament and loſt will wherein they te 
/s named to be executors, and the reſidue of the ſame execniors do occept and 
late upon them the care and charge of the ſame teſtament and loft wilt z, that 
en all bargains and ſales of ſuch lands tenements or ether hereditaments [0 
willed to be ſold by the executers of any ſuch teſtater by ſuch of the executors 
es ſhall accept and take upon him or them ſuch care or charge of adininiſtra- 
ain of the ſame teſtament, ſhall be as geod and effectual in the law, as if al 
te edu of the ſame executors named in the ſaid teſtament, jo refuſing the 
eamuniſtration of the ſame teſtement, bad joined with him or them in the ma- 
king of ſuch bargain and ſale. 
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In what 5. A man deviſed his land to be ſo!d after his death, by his exec, 


Caſe the . One tenders to him a certain ſum of money for the lands, but not 6 
A8 oa Fries the value; and the executor afterwards held the land in his OWN han, 
broken. two ycars, to the intent to fell the ſame dearer to ſome other, and roo 
tne profits all this while to his own uſe. Here the executor is to mal. 
the ſale as ſoon as he can; and if he do not, the heir of the « ievilor 1 ma 
enter: for he took the profits here to his own uſe, not as afler;, B 1 
a man deviſe, that his executor ſhall fell his land, there he may ſel a7 
time, for that he hath but a bare power and no profit. Lit. ſccs. 107 
a A perſon ſeiſed in fee, deviſeth the land to his executors to ay hi ki 
debts, and dies: if his executors pay not every debt which the teit. 
owed upon demand, the heir of the teſtator may enter for the conditic 


i. 


broken; becauſe in law 1t is a deviſe uppn condition. 1 Nl 


439. 
But the chancery may relieve, upon the payment of ſuch debt after 
wards, 
Fraudulent 6. Stratf. All who ſhall give away or alienate their goods upon their death 


alienations of | 
goods, 46 beds, to defeat their creditors, or their wives and children; and al! who 2 


= I rredt⸗ counſel the ſame, or aſſiſt therein, or receive the faid goods; foal! iner the 
tors. penalty of the greater excommunication: and the giver ſpail not have chriſiicn 
burial. And no other proof ſhail be required, that the gift cr alie aotion 

malicious or fraudutent, but that enough doth not remain for the purpoſes a 

ſaid. Lind. 161. 

Fraud 3 75 By the ſtatute of the 43 El. c. 8. Ne as it is often pres 
idwinittta- e :to the 40, rauding of creditors, that ſuch perſons as are to bade the cdi 


ti ons do de- 2 

fear creditors, AH, of toe geoas of others dying inteſtate committed unto tem, if ! 7 
reauire tt not the ſame b a; r 711971 7 
require it, will not accept the ſame but ſuffer or procure the adminiſtralion 
granted to ſome ſtrangen of mean eſtate, and not of kin to the itn! gere J 3 fo 
whom ihemſelves, or others by their means, do take deeds , 775 
thorities by letters of attorney, whereby they cbtain the ſtale of the inf it 


iuto their hands, and yet ſta and net ſutj ect to any debts owing by the 1itej9:e 


AG $ 29 . 


Y | zt is enacted, that. every perſon who foal obtain any goods or - debts 75 ai) 
i a ſon dying inteſtate, upon any fraud as is afereſaid, or without ſuch cus 

Ms ration as ball amoitnt to the value of the fame goeds or debts, or near jr: 
. bouts: "OXCEPL. 7 it be in JaHaf 701 of Jome ju and principal chi of 1 Fe Tale 


of. the 2 me £0005 67 debt fs to bim W119 by the inteſtate at the lime * His de- 
eaſe), ſnail be charged, ſo far as thoſe goods and debts will fſatts/) 
tor of his ow „ OF CNY. | 
8. Aﬀets is of two ſorts; the one aſſets by deſcent, the other © * 
in band. Aſtets by deſcent is, where a man is bound in an obligation, 
dies ſciſed of lands in fee ſimple, which deſcend to his heir, "i n K 
jand ſhall be called aſſets (er, /atis) that is, enough or ſufficient to Fi 
the fame debt; and by that means the heir Hall be charged, as far 45 
the land ſo to him deſcended will ſtretch. Afſets in Land is, when: 
man in like manner indebted makes executors, and leaves them ſulkicier 
to pay, or ſome commodity or profit is come unto them in right of then 
teſtator; this is called aflets in their hands. Terins of the Low. 

| Thee 
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There is alſo another diviſion of aſſets, into legal and equitable aſſets: 
Lal aſſets are ſuch as are liable to debts and legacies by the courſe of 
law ; equitable aſſets are ſuch as are only liable by the help of a court of 
equity. 

So alſo there are real and perſonal aſſets: Real affets are ſuch as con- 
cern the land; perſonal are ſuch as concern the perional eſtate only. 


If a man deviſeth land to be ſeld; neither the money thereof coming, 
nor the profits of the land for any time to be taken, ſhall be accounted 
25 any of the goods and chattels of ſuch perſon deceated. 21 I. 8. 6 
; 25 if a man deviſeth land to be ſold by one for payment of his 
debts and legacies, and maketh the fame perſon bis executor, and dies; 
the money made by ſuch perſen upon the {ale of the land, ſhall be acc 
in his hands. 1 Rols Abr. 920. 

But otherwiſe it is, where the land is deviſed to be ſold e executor 
and others ; for there the money ſhall not be aſſets: for they are nor 
truſted with it as executors. 1 RolPs Abr. 920. That is, it ſhall not be 
aſſets at law, but it ſhall be aſſets in equity. 1 Avr. Caf. EJ. 141. 

So land articled by the teſtator in his life time to be fold, is as mo- 
ney. 1 Salk. 154. 


If there is a mortgage in fee, and two deſcents call, and there is more 
due on it than the value of the land, and tho' the mortgagor ſays he 
will not redeem; yet it ſhall go to the executor, and not to the heir, 
the equity of redemption not being forecloſed or relcaſed. Tavor and 
Grover. M. 1699. 2 Vern. 367. 

But if a mortgagee in fee enters for a forfeiture, and after ſome years 
enjoyment abſolutely ſells the land to 7 & and his heirs ; this eſtate ſhal} 
not be looked upon as a mortgage in the hands of 7 &, but ſhail go to 
his heir, and not to his executor. Cotton and Iles. M. 1634. 1 Fern. 
271. | 

A man having ſeveral mortgages, one in fee, on which he entred fot 
2 forfeiture, deviſed thoſe lands which were mortgaged in fee co his 
wo daughters and their heirs, and the mortgages to them their es- 
cutors and adminiſtrators. One of the daughters died: her ſhare Gf 
the lands which were mortgaged in fee, ſnail 80 to her heir, and not to 
ler executors; for it was the teſtator's intent that thoſe lands ſhould pats 
as a real eſtate, tho' between him and a mortgagor they Were but a 
mortgage. Neys and Mordaunt. I. 1706. 2 Vern. 381. 

If the heir of the mortgagee forecloſes the mortgagor, yet the land 
ſrall go to the executor, unleſs the heir thinks fit to pay him the mort- 
gage money; and then he may have the bencfit of the mortgage 
2 T. 67. 

If the lands are deviſed to one for life, remainder to another in fee, 
and the lands are charged with the payment of a ſum of money, either 


by a former deviſe, rent charge, or mortgage 3 the tenant for life ſhall 
| contri— 


669 


—_— \ * 
a * * * 
* TIF 4 N _ : 18 
5 — a - 7 9 7 "1 
> o * * — 4 7 
fs 28, 1 — - * - Vs. 10 1 r 
e 3 a _— X 5 on l A AY 91 
l by 4. - a « © 
1 — —— * N en Los 1 N — 
* «O « 5 * 7 4 
4 < 
— RE , , N 9 4 - 
A * * 7 * be N 1 71 * 1 A 1 226-7 
* ' — 1 £ — * * 4 1 ' 5 
* — * Pas K * 


n 

6 N 
1 
—— it WY = * % 


- — . — 
„ 
— *# ? 


670 


Mills. Payment of debts. 


contribute and pay a proportionable part of ſuch ſum, Phys; 14 
Hayes. H. 25 C. 2. 1 Ch. Ca. 223. 

And in the caſe of Corniſh and Mew. H. 27 & 28 C. 2. it was de. 
creed, that the tenant for life ſnould contribute one third, and he in re. 
mainder two thirds to redeem, 1 Cha. Ca. 271. 

The ſame day in another cauſe, where a jointreſs was of lands mort. 
gaged, it was decreed, that the jointreſs paying the mortgage, ſhould 
hold over till ſhe and her executors were repaid with intereſt, Here 
and Style. 1 Ch. Ca. 271. 

Alſo where the mortgagee deviſed the mortgaged lands to Af for 
life, remainder to B in fee, and the mortgagor redeemed the land; ir 
was decreed, that A ſhould have one third, and B two thirds of the 
mortgage money. Brent and Beſt. M. 1682. 1 Vern. 70. 

Lands in mortgage are deviſed to A for life, remainder to B in fee, 
A dies; and a bill being brought againſt his executors, it was held, that 
tao? A in his life time might have been compelled to contribute one 
third towards payment of the mortgage, in reſpect of his eſtate for life; 
yet his executor ſhall be obliged to contribute only in proportion to the 
time that A his teſtator enjoyed it. Chat and Batteſon. T. 1686, 1 Vern, 
404. | 

When upon a mortgage, money is made payable to the heir vr exe- 
cutor; there, before the day or at the day of payment, the mortgagor 
hath election to pay it to which he pleaſes ; but after the day of pay- 
ment is over, and the mortgage forfeited by law; tho' equity doth give 
the mortgagor relief, ſo as upon the payment of the money, he {hal 
have his land, yet equity will not revive the election of the mortgagor 
to pay 1t to the heir or executor, but then he ſhall be forced to pay it 
to the executor, becauſe it came out of the perſonal eſtate of the teſta- 
tor, and thither it ſhall return. But if in the mortgage neither heir no! 
executor is mentioned; then after the death of the mortgagee, the 1aw 
determines it to be paid to the executor. 2 Freem. 20. 


If a man is ſeiſed of an advow/oz in fee, and the church doth become 
void; the void turn is a chattel : and if the patron dieth before he com 
preſent, the advowſon doth not go to his heir, but to his exccuto, 
Fatf. c. 9. 

It the grant of the next avoidance be to one, his heirs and aſſigns; 
yet it is but a chattel, and ſhall go to the executors : for where the thing 
it ſelf is a chattel, the word Heirs ſhall not make it an inheritance. 
WWatf. c. 10. 5 

M. 4 G. 2. Nobinſon and Jonge. Decreed, that an advowſon in fee 
is aſſets in the hands of the heir for payment of debts. And the de- 
cree was aflirmed in the houſe of lords. Str. 879. 3 P. Will. 399. 


In the caſe of Oldham and Pickering, M. 8 V. It was adjudged, that 
an eſtate pur auler vie, although it be aſſets (by the ſtatute of frauds 
and perjuries) for the payment of debts; yet it is not diſtributable, 197 
ſubject to the payment of legacies. 2 Salk. 464. L. Raym. 96. 


But 
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But by the ſtatute of the 14 G. 2. c. 20. Whereas doubts have ariſen an 


nid ſlatute of frauds and perjuries, where no deviſe of eſtates pur auter 

= 2 made, to whom the ſurplus of ſuch eſtates after the 40075 of ſuch 
deceaſed owners thereof are paid ſhall belong, it is enatied, that ſuch eſtates 
ur auter vie, in caſe there be no ſpecial occupant thereof, of which no deviſe 
ſhall have been made according to the ſaid ac, or fo much thereof as ſhall nut 
lade been ſo deviſed, ſhall go and be applied and diſtributed in the ſame man- 


wr as the perſonal eſtate of the teſtator or inteſtate. 


If an executor has a leaſe for years of land, of the value of 201 a 
year, rendring rent of 101 a year; it is aſſets in his hands only for 101 
over and above the rent. C70. El. 712. 

If an executor renew, he ſhall account for the new leaſe as well as the 


| old, for the benefit of the creditors. 2 Cha. Ca. 208. 


Aſſets in Ireland are aſſets in England: and fo, it hath been reſolved, 
that if the executor hath goods of the teſtator in any part of the world, 
he ſhall be charged in reſpect of them. C70. Ja. 55. 6 Co. 46. 

So an eſtate in the plantations is teſtamentary, and aſſets to pay debts, 


2 Ventr, 358. 


Bonds and ſpecialties are no aſſets, until the money is paid. 1 Ventr. 
06, 


If an executor recover damages in treſpaſs for goods taken away in the 
e of the teſtator; this (when recovered) ſhall be aſſets: becaule he re- 


covers it as executor. 1 N, Abr. 920, 


If an executor recovers (as executor) things in chancery by equity; 
theſe things ſo recovered ſhall be aſſets. 1 Ns Ar. 920. 


A debt due from an executor to a teſtator, is aſſets in equity to pay le- 


The intereſt which a maſter hath in a ſervant is not aſſets in the hands 
of an executor; for a ſervant whoſe maſter is dead, is legally diſcharged, 
and is not ſervant either to the heir or executor : but meet and honelt 
ls, that one of them continue him in ſervice, till a fit time of providing 
for him a new maſter; and fit for him, not to depart ſuddenly. Vc. 


55. 

But the intereſt which one hath in an apprentice, is a chattel perſonal, 
and ſnall go to the executors. Law of Teſt. 378, 379. Went. 55. 2 
bac. Aur, 416. 443. 

1.17 C. 2. Walker and Hall. An action was brought againſt the 
| *XcCutor, upon the covenant of the teſtator to teach an apprentice his 
ade; and after verdict for the plaintiff, it was moved in arreſt of judg- 


«ent, that this covenant was perſonal to the teſtator, and did not oblige 
| 11 
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the executors, but only obliged the maſter during his life to 
apprentice, But by the court; It obliged the executors alſo, aud 
ought to ſee the apprentice taught his trade; and if they be ny gf 
trade, they ought to aſſign him to another that is of the trade, { ;/.. 
he may be taught according to the covenant. And judgment * 
given for the plaintiff. 1 Lev. 177. 5 


* . 
4 
Lal 7 e. 


The intereſt in the I:berty of a priſoner in execution for debt, h. 


chattel perſonal, and ſhall go to the executors. La f Te. 159. 1 
Bac. Ar. 416. 


If an executor puts in ſuit a bond of 1001 for performance of ct 
nants, and the parties ſubmit to an award, and it is awarded that 
obligor ſhall pay 701 in full ſatisfaction, and that the executor ſha! +. 
leaſe, which is done accordingly ; it is ſaid, that the executor {i} 
taken to have aſſets to the value of the whole 1001: and tho by th: 
award he was compelled to releaſe, it was his own act to ſubmit to the 
arvitrament. 3 Leon. 53. 


A reverſion expectant upon ar. eſtate for life, is aſſets in the hands 
the heir: but the creditor cannot compel the heir to {ell ir, but mu! 
wait till it falls. 1 Ar. Eg. Caf. 275. 


In what caſe 9. If there be a debt due to the king, equity will order ir to be pa 
the 3 Spd out of the real eſtate, that the other creditors may have a ſatisfaction io 
weben their debts out of the perſonal eſtate. 1. Yentr. 455. | 


charted in If one dies indebted by mortgage and ſimple contract, and one of tt 
aid of each ſimple contract creditors gets judgment of aflets when. they ſhall hap?! 


other, 


and the executor applieth the aſſets to pay off the mortgage; ihe limp: 
contract creditors ſhall ſtand in the place of the mortgagec, as to wit 
he hath exhauſted out of the perſonal aſſets; and this being only by tit 
aid of equity, all the ſimple contract creditors ſhall come in equal! 
with the creditor that hath judgment. Filſon and Fielding, M. 1719, 
2 Vern. 703. | 

So in the cafe of Haſekvood and Pope, T. 1734 it was decreed, the 
if a man deviſeth his lands to truſtees to pay all his debts, and dies Ur 
debted by ſpecialty and {imple contract, and the bond creditors record 
part of their debts out of the perſonal eſtate, and afterwards they app! 
to be paid the reſt of their bond debts out of the real eſtate ceviled iT 
that purpoſe; in this caſe, as the teſtator intended all his creditors ſhouid 
be equally paid their debts, the bond creditors ſhall not come in ud 
the land, until the ſimple contract creditors have received 10 we 
thereout, as to make them equal, and upon the level with the bog 
creditors, in reſpect of what they received out of the perſonal eſtate 
I was allo decreed, that where one gives a ſpecific, or even 2 pecumig 
legacy, and deviſeth lands to pay his debts; if a ſimple contract c 
tor comes upon the perſonal eſtate, and exhauſts it ſo far, as to bree 
in upon the ſpecific or pecuniary legacy, theſe legatees ſhall ſtand i 


1 . . . . . — | Ni 
the place of the creditors, to receive their ſatisfaction out of tlie by 
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rated by the teſtator for the payment of their debts: But where « man 
ies indebted by bond, and leaves a perſonal eſtate, and deviſeth lands 
to one in fee, and gives ſpecific legacies, and the creditor by bond 
comes on the perſonal eſtate to be paid his bond; the ſpecific legatees 
all not ſtand in the place of the bond creditor, to charge the land de- 
viled, becauſe the deviſee of the land is as much a ſpecific deviſee, as 
the legatee of a ſpecific legacy. And in this cauſe the lord chancellor 
ſaid, that the perſonal eſtate is the natural fund for payment of debts, 
and which as againſt creditors, unleſs they pleaſe, the teſtator canno!: 
exempt; but againſt the deviſce of his land he may, by appropriating 
his land as a fund for payment of his debts ; but even 1n that cafe, ac- 
cording to the general rule, there ought to be expreſs words to exempt 
the perſonal eſtate from the debts, or at leaſt very plainly ſhewing this 
to have been the intention of the teſtator. 3 P. Will. 322. 

59 where a man deviſed all his frechold houſes lands and heredita- 
ments to truſtees, to hold to them in truſt, that the freehold eſtate 
thould be ſubject to, and be ſold and diſpoſed of by them, for payment 
of his juſt debts; and after diſpoſing of ſome particular legacies, he gave 
to his nephew the reſt and reſidue or his goods, chattels, debts, rights, 
credits, and perſonal eſtate not before diſpoſed of. Hereupon the queſ- 
tion was, whether the perſonal eſtate ſhould be firſt applied to the pay- 
ment of the debts, notwithſtanding the real eſtate was expreſsly deviſed 
for that purpoſe. The counſel for the defendants (who were the truf- 
tees and reſiduary legatee) inſiſted, that the real eſtate being not only 
made ſubject, but directed to be fold for payment of the debts, the per- 
onal eſtate ſhould not be applied for that purpoſe. But by the whole 
court of exchequer, Here being no negative words to exclude the per- 
lonal eftate from being applied for the payment of debts, that ought firſt 
to be applied for the benefit of the heir at law (who was the plaintiff); 
and decreed accordingly. Bunb. 302. 

And by the lord chancellor Hardwicke, in the caſe of Valter and 
feckſen, Jul. 22. 1743; upon a rehearing at Lincoln's inn hall: The - 
general rule is, that the perſonal eſtate ſhall be firſt charged with pay- 
ment of debts and legacies, and the teſtator cannot exempt it from be- 
ing liable to his debts, as againſt creditors ; but as between heir and exe- 
cutor, he may charge them upon any other fund which is not primarily 
lable, and diſcharge the perſonal eſtate, There are leveral ways, by 
my of which a man may give his real eſtate for payment of his devts ; 
3s, lirit, to truſtees ; ſecondly, by way of charge in equity, Which the 
court or chancery will decree to be performed; or, thirdly, he may . 
det that his real eſtate may be ſold for payment of his debts : but lat 
bim do which way he pleaſes, none of thoſe ways will make the real 
eſtate firſt chargeable, if there be not in the will, either expreſs words, 
ra manifeſt intent to diſcharge the perſonal eſtate, but it ſhall be firſt 
liable. Bunb. 302. 

10. In an action of debt againſt two executors, if they plead ſeverally In what cafe 
levera] attorneys fully adminiſtred, and the jury find that the one hoth execu- 
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hath aſſets, and that the other hath not any aſſets; the judgment 9,1 
be only againſt him who is found to have aſſets, and that the other wh; 
had not aſſets ſhall go quit. 1 RolPs Abr. 929. 

But where two executors join in an acquittance, but one only receive; 
the money; both are chargeable for it as to creditors, who are to have 
the utmoſt benefit of the law : but the actual receiver (it is ſaid) is one 
chargeable as to legatees or perſons claiming under diſtribution; 0 
the ſubſtantial part is the actual receiving of the money, and this on!; 
is regarded in conſcience. By Harcourt lord chancellor. M. 12 J 
Churchill and Hopſon. 1 Salk. 318. | 

11. Generally, if the debts are ix equal degree; the exccutor may give 
the preference unto which he will. 10 Med. 496. 5 

So that if all the goods are but 201, and debts are due to two by ob- 
ligation, each of 201; the executor may pay which of them two he 
will. Br. Executor. 172. | 

But in this caſe the chancery will ſometimes interpoſe; becaule this 
power may be an inlet to fraud. 10 Mod. 496. 

In like manner, the executor may allow unto himſelf his own debt, 
in prejudice of other debts in equal degree; provided that he hath made 
an inventory, and provided he be not executor of his own wrong. Sin, 
459. 2 Bac. Abr. 435. 

And the court of chancery will not take from the executor him{.lt, 
this preference which the law gives him. 10 Med. 496. 

But in both thele caſes, if the debt of the one be payable at a future 
day, and of the other preſently, the executor cannot prefer ſuch tu- 
ture debt, and pay it before the day of payment comes, and leave the 
other unpaid. But after the day happens, he may prefer either; un. 
leſs in caſe of a ſuit commenced before the day. Went. 142. 

But amongſt executors themſelves, or joint adminiſtrators ; one ce. 
cutor or adminiſtrator may not prefer his own debt, before the debt 
of another executor or adminiſtrator, being in equal degree. Thus i 
the caſe of Chapman and Turner, in chancery, Feb. 20, 1738. Two 
bond creditors, A and B, took joint letters of adminiſtration. A got 
into his hands beſt part of the aſſets, and retained for his own debt 
againſt B. On a bill for an account, the queſtion was, whether by 
this had got ſuch a legal advantage, as to be intitled to keep the 2tiets, 
and ſo B loſe his debt? By the maſter of the rolls: The rule of ts 
court in caſes of retainer is, Unleſs the party can ſhew a legal cauie © 
retain, we never give it him; if he can ſhew a legal right, we never take 
it from him. . The queſtion then is, whether at law this be a good fe. 
tainer? At law, no doubt, an executor or adminiſtrator hath a rig, 
in caſe of debts in equal degree, to prefer one to another, and to te- 


tain for his own in the firſt place againſt any other creditor; and the 


reaſon 1s, becauſe if a retainer were not allowed, an executor in caſe af 
a deficiency of aſſets would have no poſſible way of obtaining ſalistac 
tion for his debt; for at law there is no ſuch thing as ſplitting of debt, 
or making a ratable proportion, and therefore he cannot come in vp® 


all 
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an average with the reſt of the creditors, nor has the advantage of ano- 
ther creditor, who by bringing his action in due time may recover his 
debt, tho' there be not enough aſſets at laſt to anſwer all demands upon 
the teſtator ; for he cannot ſue himſelf. So that this privilege of retainer 
is founded on the policy of the common Jaw, that executors may not be 
deprived of one advantage without having another in licu of it, and that 
they may not be in a worſe condition than all mankind beſides. But 
this is not a caſe between an executor or adminiſtrator, and a creditor; 
but between two joint adminiſtrators, who are both in the fame condt- 
tion in all reſpects. No authority hath been cited in this caſe, to ſup- 
port a retainer by one adminiſtrator againſt the other, nor do TI ſee how 
there ever could be one; becauſe an adminiſtrator can bring no ſort of 
action againſt his companion, wherein this point might have been ſettled at 
aw. Neither doth the reaſon of the law juſtify ſuch a retainer : for ad- 
miniſtrators are conſidered but as one perſon in law; the poſſeſſion of 
the one is the poſſeſſion of the other; the receipt of one is the receipt 
of the other; and therefore the retainer of one muſt be conſidered as 
the retainer of the other; and muſt enure for their mutual benefit in the 
diſcharge of the debts of both in proportion. Then the conſequence 
would be very bad, were a retainer allowable in this caſe ; for admini- 
ſtrators muſt fight for the aſſets, if getting the ſole poſſeſſion would in- 

title either to a ſeparate right in them. So that, as no legal right of re- 

tainer has been ſhewn, the rule muſt take place, that he who cannot re- 

tain in law cannot in equity. The plaintiff is intitled to an equal diſtri- 

bution of the aſſets, being an equal creditor, according to conſcience 

and equity; and the defendant muſt be decreed to account. Viner. 

Executors. D. 2. 

Another difference, where debts are in equal degree, is ſaid to be, 


that regularly that debt ſhall be paid firſt for which ſuit is commenced, - 


and not that for which no ſuit is commenced ; for after a ſuit begun, the 
executor (it hath been holden) may not excuſe himſelf by any voluntary 
payments. 2 Cha. Ca. 201. 2 Vern. 62. 

Yet it is ſaid, that the executor, before notice of ſuch ſuit, may pay 
y other creditor in equal degree; and then plead, that he hath fully 
aminiſtred before notice. Br. Executors. 43. Went. 146. 

And in the cafe of Maſon and Williams, it was held by Cowper lord 
chancellor, that pending a bill in equity againſt an executor, or after a 
decree quod computet, an executor may pay any other debt of a higher 
ature, or as high a nature, if there be /ego! aſſets; but if he hath only 
/4:t25/e aſſets, then the court of chancery will not indemnify him, and 
lutter him to prejudice and diſappoint the firſt ſuitor. 2 Sek. 507. 

If there be two creditors in equal degree, and both ſue; if the exe- 
autor doth by covin help that creditor which began his ſuit laſt to his 
Judgment or execution firſt, and there be no aſſets left to pay the other 
Jecltor, he muit be ſatisfied out of the executor's own cftate, if this 
dein be proved againſt him. But the confeſſion of an action by the 


4 ©XeCutor, where there is a real debt, is no covin : and ſuch recovery by 
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confeſſion is a good plea for the. executor againſt another credit 
Kon. a. 459. 

In the caſe of Joſeph and Aſott, M. 1697. A man made his will, and 
died indebted to ſcveral perſons by bond, more than his perſonal ef: 
would pay. A bond creditor brought a bill againſt the executor, ta 
have a diſcovery and account of the perſonal eſtate, and a ſatisfaction r 
his debt. At the hearing, the executor made default; fo there was ; 
decree againſt him for an account and ſatisfaction out of the aſſets, yy. 
lets cauſe ſhewed. Before the decree was made abſolute, another bord 
creditor of the teſtator brought an action at law againſt the executor, 
upon a bond. He appeared, and becauſe he could not picad this de- 
cree at law, ſuffered judgment to go againſt him by default. And the 
account being carried on before the matter, it was doubted whether b. 
ſhould allow this judgment on the account. The maſter of the rl. 
was of opinion, that the decree mult be preferred. And it coming to 
be reheard before the lord chancellor, he was of the ſame opinion, 
Prec. Cha. 79. 

But in the caſe of Darſton and the carl of Orford, II. 1701. After a 
bill fled in chancery, againſt an executor for a diſcovery of atſſets, 
and anſwer put in, the executor voluntarily paid a bond debt withov: 
ſuit. The cauſe proceeded to a hearing, and an account was decree, 
And the queſtion was, whether this voluntary payment, pending a {uit 
here, ſhould be allowed on the account. And the lord keeper Wrigh! 
thought the payment ought to be allowed; but this being a point 0. 
conſequence, he ordered precedents to. be ſearched. Afterwards, - 
June, 1502, on precedents produced on both ſides, his lordſhip lveme. 
to be of the ſame opinion, but ſaid the caſe of Fo/eph and Mott was a 
precedent againſt him, but thought that to be a direct change of the 
law, The next day (upon conſideration of the precedents) his lordſhip 
ſaid he was bound up by them, and therefore decreed the payinct! 
(being voluntary) to be diſallowed; but ſeemed to diſapprove of tis 
caſe of Joſeph and Mott, where the judgment at law was fairly obtained. 
Afterwards, 21 Nov. x702, this decree Was reverſed in the hovic 0! 
lords, and the payment. allowed. Prec. Cha. 188, 3 P. Will. 401. 

So in the caie of Maring and Danvers, M. 1715. The plaintit, © 
hmple contract creditor of the teſtator, brings an action on 2 bega 
Original againſt the executor, in order to recover his debt, The ot 
fimple contract creditors offered the plaintiff to come in for his proper 
tion of his debt with them; but having firſt filed his original, he . 
ſiſted on his whole debt, in preference to the reſt, Upon Which, die 
executor and the other ſimple contract creditors entred into articles, 
agreeing, that firſt the exeeutor ſhould be paid his debts, and chen that 
all the ſimple contract creditors ſhould equally ſhare the affets among 
them, excluſive of the plaintif. And in order to bar the plant # 
law, the executor gave judgment in the ſeveral guantum merits brought 

by the other ſimple contract creditors, for the ſeveral ſums which weile 
21:4 25 damages in the declarations, without aſcertaining the ant,” 
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by writ of inquiry, but thoſe damages were ſo laid as not to excecd the 
cal debt. Upon this, the plaintiff brought his bill. But the maſter ot 
the rolls diſmiſſed the bill, without coſts, it being a hard caſe ; but af- 
terwards, on conſideration, he gave coſts. And the decree was affirmed 
by the lord chancellor. The maſter of the rolls ſaid, if the plaintiff de- 
fred it, he would ſend it to the maſter to {ce whether the judgments 
confeſſed to the other creditors be more than their real debts; but the 
laintiff not thinking it worth his while, the court Gecreed as above. 
1 P. Will. 295. 

In the caſe of Barker and Dumeres, Jan. 29. 1740, Robert Dumeres 
died inteſtate, and on his death Egdword Dumeres, who was a relation of 
his, applied for adminiſtration. Barker, who was a creditor of Robert 
by bond, oppoſed the granting of the adminiſtration to Edward, by 
reaſon of his inſufficiency, and his intention of going over to Jerſey. 
However, adminiſtration was granted to him. This adminiſtration was 
in ſome meaſure granted to Edward by the leave of this court. Barker 
had entred a caveat againſt its being granted to him, tho' that caveat 


. A * o * 
was afterwards withdrawn. But as there were theſe objections againſt 


him, Barker filed his bill againſt him the 3ſt of October laſt, for the 
payment of his debt; and prayed that he might give ſecurity to abide 
that determination. His anſwer came on the 27th of the next month ; 
and an order was made that he ſhould find ſuch ſecurity, which he ac- 
cordingly did. After this, Merry, who was another bond-creditor to 
the inteſtate, brought his action of law againit Edward, and Edward 
confeſſed a judgment to him in michaelmas term in that ſame year in 
4000l. This occaſioned Barker's bringing his action at law againſt Ed- 
ward, upon the ſame bond for which the bill was brought here; in or. 
der that Edward might not confeſs judgments to other perſons, before 
he could get judgment againſt him. As ſoon as this action was brought, 
4 motion was made on the part of Edward, praying that Barker might 
make his election, which court he would proceed;/in, whether at law or 
in equity. — By the lord chancellor Hardwicke : It is very true, that 
it 15 the general rule of this court, that a perſon ſhall not be allowed to 
proceed both at law and in equity, for one and the ſame demand, at 
one and the ſame time. But notwithſtanding that, it is as certain, that 
by the ancient courſe of the court, a perſon was allowed to bring his 
action at law againſt the repreſentative of the deceaſed, and at the ſame 
ume to bring his bill here in order to have a diſcovery of aſſets; tho” 
now 1t is eſtabliſhed, that if the party proceeds in equity againſt ſuch 
repreſentative, his bill muſt be both for a diſcovery of aſſets, and a ſa- 
UsfaGtion for his debt; and he ſhall not be allowed to proceed both ar 
law and in equity. And where the party has ade in both courts, 
lexeral orders have been, requiring him to make his election. But 
u here the court ſees that the repreſentative is confeſſing judgments, 
chat is @ reaſon (and in my judgment ſhall always be a reaſon) that the 
_Fourt will not require the party to make his election. The courts or 
w Uiſtinguiſh the caſe of executors, in inſtances ſimilar to this, from 
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other caſes. Therefore tho? the conſtant courſe of thoſe courts is, © 
reaſonable circumſtances, to give a defendant farther time to plead, tl 


executor applies for this favour, the time for pleading ſhall not be ig. 
larged, but by his conſenting not to confeſs judgments in the mea 
time. *Tis indeed true, that an executor in ſome inſtances may b. 
neſtly confeſs judgments to other creditors ; as where he does it to pre. 
vent his being doubly charged, or the like: but when this court lee: 
that he doth this in order to clude its orders, the court Will never per. 
mit it. Now what is the nature of the preſent caſe ? The original bil 
was filed the 31ſt of October laſt, The anſwer of Edward came in gn 
the 27th of November ſollowing. And in the beginning of michac!ma; 
term here is a judgment confeſſed by Edward to Merry, in 4000. 
The adminiſtration it ſelf was in ſome meaſure granted to Ed ward by th, 
leave of this court. Barker had entred a caveat againſt its being granicd 
to him, tho? that caveat was afterwards withdrawn. The proper order 
for the court to make in this caſe is, that Barker make a ipecial elec. 
tion, namely, to proceed at law to recover judgment there, and to pro- 
ceed in this court for a diſcovery, and an account of affets, but that he 
ſhall not be at liberty to take out execution upon the judgment with- 
out leave of this court. And it was ordered accordingly. Barn. Cha, 
Ca. 277. 

12. By the ſtatute of the 30 C. 2. c. 3. The forfeiture for not bu- 
rying in woollen ſhall be paid out of the eſtate of the perſon deceaſed , before 
any ſtatute, judgment, debt, legacy, or any other duty whatſoever. |. 4. 

13. Next the funeral expences ſhall be paid. 

But in Shelley's caſe, 7. 5 V. it is ſaid, that in ſtrictneſs, no funeral 
expences are allowable againſt a creditor, except for the coffin, ringing 
the bell, parſon, clerk, and bearers fees ; but not for pall or ornaments, 
1 Salk. 196. [Perhaps the expences of the ſhroud, and digging the 
grave ought alſo to have been added.] 

14. By the ſtatute of the 17 G. 2. c. 38. If any overſeer of the pour 


ceaſe, pay out of the aſſets all money remaining due, which he received ty vi 
tue of his office, before any of his other debts are paid. 1. 3. ; 

15. Next to theſe, as it ſeemeth, come the charges of the probate of 
the will, or of the letters of adminiſtration. is 

16. Next, debts due by the teſtator to the king are to be diſcharged; 
and it is not in the choice of the executor, to prefer any other debt 
due to any ſubject. Swin. 455. f 

Which muſt be underſtood of ſuch debts as are due to the king only 
by matter of record, and not of ſums of money due to the king =" 
wood-ſales, or ſales of his minerals, for which no obligation is g 
or of amercements in his courts baron or courts of his honours, which 
be not courts of record; or of fines for copyhold eſtates there; 0! © 


forfeitures to the crown of debts by contract due to any ſubject 85 00 
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ry or attainder, until office thereupon found. Swin. a. 455, 456. 
2 Bac. Ar. 432. 

17. By the ſtatute of the 9 An. c. 10. Debts due to the poſt office for 
liters, ſpall be preferable in payment before any debt due to any private per- 
fan. 1. 30. f f 
18. Next, debts due to private perſons upon judgments againſt the 
deceaſed in his life; and after thoſe, debts upon judgments (altho* by 
mere confeſſion, and without defence) againſt the executor or admini- 
ſtrator for the debts of the decealed. Law of Ex. 39. Treatiſe of Ig. 
112, 

But it is ſaid, that the executor 1s not bound to take notice of judg- 
ments againſt the teſtator in his life, without being made acquainted 
therewith by the creditors; for the executor is no way privy to his acts. 
1 Aud. 159. 

And if the judgment is ſatisfied and is only kept on foot to wrong 
other creditors, or if there be any defeaſance of the judgment yet in 
force; then the judgment will not avail to keep off other creditors from 
their debts. Swin. a. 456. 2 Bac. Abr. 433. 

And of two judgments, he who firſt ſues execution muſt be preferred; 
but before, it is at the election of the executor to pay which he will 
frit: Only, a judgment in a foreign country, as Fance, is to be conſi- 
dered but as a ſimple contract. Treat. of Lg. 112. Swin. a. 436. 

And it is not neceſſary, that the judgment be limited to the courts at 
Weſtminſter; but if it be obtained in any court of record, which ati 
power to hold plea by charter or preſcription of debt above 405, it is 
lufficient. For tho? upon ſuch a judgment execution canirot there be 
had, but of ſuch goods as are within the juriſdiction of that court; yet 
it the record be removed into chancery by a certiorari, and there by 
mittimus into one of the benches, then execution may be had upon any 
goods in any county of England. Swin. a. 456. | 
But a judgment not doggeted, as by the 4 & 5 W. c. 20. Hall not of- 


17 17 J - 28 , - ' 
Ject any lands as to purchaſers or mortgagees ; or have any preference againſt 


Debts due te 
poſt office. 


bers, exccutors, or c ſtrators, in the qamiuiſtration of the eſtates of their” 


anceſtors, teſtators, or inteſtotes. 


Which act, in order to render more caſy the finding of juch judgments 


*ntred, directs in what manner alphaterical lifts ſhall be made of judg- 

ments by confeſſion, 7017 ſum informatus, or nibil dicit, in any of the 

courts of record at Weſtminſter; to which any perſon may reſort, on 

paying 4d and no more. 

19. In the caſe of Harding and Edge, H. 1682. In the chancery. 
bon a ſpecial report, the ſole queſtion was, how a duty decreed ſhould 


fake place in relation to other debts in point of priority of ſatisfaction , 
end ordered, that a decree ſhould preceed debts on ſimple contracts and 


vonds, and take place next to judgments. 1 Fern. 143, | 
But in the caſe of Peploe and Scvinlurn, M. 1719. In the exchequer. 
It was decreed, that creditors by judgment at law, and creditors by de- 


And 


ein equity, ſhall be paid equally without any preference. Bun. 


Decree in 


equity. 
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ſpecialty ; for this favouring of the realty, the executor can no mor 
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And it is now become the eſtabliſhed doctrine, that a degree of the 
court of chancery, is equal to a judgment in a court of law. So Wert 
an executrix, whoſe teſtator was greatly indebted to divers perſon; j, 
debts of different natures, being ſued in chancery by ſome of they. 
appeared and anſwered immediately, admitting their demands (ſome ct 
the plaintiffs being her own daughters); and other of the creditors (ye, 
the executrix at law, where the decree not being pleadable, they obtain. 
ed judgments ; yet the decree of the court of chancery, being tor a jy} 
debt, and having a real priority in point of time, not by fiction and je. 
lation to the firſt day of the term, was preferred in the order of payment 
to the judgments, and the executrix protected and indemnified in papina 
a due obedience to ſuch decree, and all proceedings againſt her at lu. 
ſtayed by injunction. Cate of Aorris againſt the Bank of England. De. 
creed firſt at the rolls by Sir Joſeph Jekyll, in Aug. 1735. Which wa; 
aſfirmed by the lord Talbot in Nov. 1736. And his lordſhip's deerer 
affirmed in parhament in May, 1737. 3 P. Will. 402. Ce. Tal. 
217. 

20. Next, debts upon recognizances at common law. Leu 7 E. 

And debts upon ſtatutes merchant or ſtaple, or recognizances in na 
ture of a ſtatute ſtaple. , Lato o, Ex. 39. 

And theſe recognizances and ſtatutes ſtanding in equal degree ; it 1; 
at the executor's election, to give precedency to which he will, Sate. 
a. 457. 2 Bac. Abr. 434. 

Neither between one ſtatute and another, doth the time or antiquity 
give any advantage as touching the goods, tho? touching the lands ot 
the conuſor it doth. But as for the goods in the hands of the executor, 
he who firſt ſeiſeth them by execution is preferred; and before ſuing 
of execution, the executor may give precedency to which he wil. 
SWIN, a. 457. | | 

But amongſt ſtatutes and recognizances, thoſe which are forfeited, ſhal 
be preferred before thoſe which are for the performance of covenants, 
not broken. Swin. a. 457. . VV 

And theſe, before they are broken, do not take place of fpectaitics, 
Treat. of Eq. 112. 

21. In the caſe of the earl of Briſtol and Hungerford, M. 1705. I. 
was firſt decreed at the rolls, that mortgages were to be paid in the fit 
place, and then judgments, and then recognizances : But upon an ap. 
peal to the houſe of lords, it was adjudged, that mortgages are not d 
be preferred to other real incumbrances; but that mortgages, ſtatutes. 
and recognizances ſhall take place according to their priority, and as i) 
ſtand in order of time. 2 Vern. 524. ES 

22. Next, debts by ſpecialty, as thoſe by bonds or other obligations 
ſealed by the teſtator. 2 Bac. Abr. 434. 15 

Allo rent arrear, and unpaid by the teſtator, is equal to a debt 9) 


wage his law againſt ſuch a debt, than he can to a debt by ſpecialty. 
Bac. Abr. 434. | NY 
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go where debt was brought againſt an executor for rent reſerved on a 
arol leaſe, after the leaſe was determined, and the executor plcaded that 
the teſtator entred into an obligation, and that he had not affers above 
:], which were not ſufficient to diſcharge this obligation; on deimurrer 
+ was reſolved, that this rent, tho' reſerved on a parol Ieale, was yet 
equal to an obligation, and that it ſtill remained in the realty, tho? the 
term was determined. 2 Bac. Abr. 434. 

Alſo by the cuſtom of London, if a citizen of London dies indebted 
by em ple contraft, ſuch debt is equal to a debt by ſpecialty. 2 Bac. Ar. 
434- | | 
E. 1715. Parker and Harvey, The grantor's covenant in a marriage 
ſettlement for him and his heirs, that the premiſſes were tree from in- 
cumbrances, ſhall come in equally with creditors on bond. Vin. Exc 
cutors. Q. a. 29. 

If two men are partners in trade, and one of them gives a bond to 
leave his wife 1000 l, and dies; and the other partner adminiſters: It the 
wite would be paid out of the ſeparate eſtate of her huſband, on there 


being effects, ſhe ſhall have a preference before other creditors : But it 
there is no ſeparate eſtate, and the wife would have ſatisfaction our cf 


the partnerſhip effects, then all the partnerſhip debts mutt be firit paid. 
3 P. Will. 182. | 

4 * . Nv 5 „ 

Any voluntary bond is good againſt an executor or adminiſtrator, un 
eis fome creditor be thereby deprived of his debt: Indeed, if the bond 
be merely voluntary, a real debt (tho' by fimpie contract 01:41y hal! 
dave the preference. But if there be no debt at all, then a bond, how- 
ever voluntary, muſt be paid by an exccutor. 3 P. #// il, 22 2. Comvns, 


0 


man, having a wife who lived ſeparate from him, afterwards married 
nother woman who knew nothing of the former wilc's being ative ; but 
being diſcovered to the ſecond wife that the former was alive, the 
'wiband (in order to prevail with the ſecond wife to ſtay with him, lome 
cars afterwards gave a bond to a truſtee of the ſecond wife, to leave her 
10001 at his death, and died not leaving aflets to pay his fimple con- 
tract debts: If this bond had been given immediately on the difcovery. 
and they had parted thereupon, it had been good, but being given 11 
'ruſt for the ſecond wife, after ſuch time as the knew the firit was Ji. 
"ing, and to induce her to continue with the huſband, this was Worie 
than a voluntary bond, and decreed to be poſtponed to all the ſimple 
contract debts. But if ſuch bond had been given to the ſccond WiC as 
| recompence for the injury done her, and thereupon ſhe had left the 
zulband, it had been a good bond, and to be paid before any ſimple 
contract debts. 3 P. IWill. 339, 349- 1 9 5 

If there be divers obligations of the like kind, it ſcemeth to be in the 
Power of the executor to diſcharge which obligation, and to grathy 
which of the creditors he will: which being done, the other creclitors 
ire without remedy, if there be no aſſets; unleſs the day of payment it 
tne one obligation (as was oblerved before) be expired, and che day of 

VoL, . 4 8 | Pay- 
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obligation, and plead that judgment to an action brought on another 


peril. 2 Bac. Abr. 435. 


ſha 
allets before any notice of this bond, and therefore alledged thut . 
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payment of the other obligation is not yet come; in which caſe, the 
tormer obligation 1s to be firſt ſatisfied; or unleſs there be ſuit commen. 
ced for ſome obligation, for then it is not in the power of the exccutor 
to diſcharge another obligation for which no action is brought, in pre- 
judice of the former ſuit. But an executor may confeſs judgment on one 


obligation. And if there be two obligations, and the two ſeveral cre. 
ditors bring ſeveral actions againſt the executor, he that firſt obtaineth 
judgment muſt be firſt ſatisfied. Swin. 457, 458. 2 Bac. Air. 434, :. 

Altho' the executors are not named in an obligation, yet the law wil 
charge them, for that they repreſent the eſtate of the teſtator. And the 
law is the ſame of adminiſtrators. But the heir ſhall not at any time be 
charged, without expreſs mention of the heir. Dyer 23. 

23. Debts by ſimple contract are poſtponed to all others, being debt 
of an inferior nature; yet an executor is bound, as far as he hath aſſets, 
to pay them, as much as any other debt; and therefore a {imple con- 
tract creditor need not alledge, that the executor had aſſets to ſatisfy 
debts of a ſuperior nature, and his alſo ; but if the truth be, that the 
executor hath only aſſets ſufficient to ſatisfy ſuch ſuperior debts, he mull 
plead it. 2 Bac. Ar. 434. 

But by the 29 C. 2. c. 3. No action ſhall be brought whereby to char;: 
any executor or adminiſtrator upon any ſpecial promiſe to anſwer demoges (1 
of his own eftate, unleſs the agreement upon which ſuch action ſhall tebroug!!, 
er ſome memorandum er note thereof ſhall be in writing and ſigned by the pr.y 
to be charged therewith, or ſome other perſon thereunto by him lowfully : 
thorized, 1. 4. 

But albeit the law requires, that debts ſhould be paid according t 
their ſuperiority, as herein ſet forth; yet may an executor pay a det 0: 
a ſimple contract before a ſpecialty, if he hath no notice of ſuch ſpe⸗ 
cialty: for otherwiſe it might be in the power of the obligee to run tu 
executor, by keeping his bond in his pocket until the executor ſal! 
have paid away all the aſſets in diſcharging ſimple contract debts. 2 
Bac. Abr. 434, 5. 8 

But of debts upon record, the executor ought to take notice at |. 


And in the caſe of Greenwood and Brudniſb, J. 1720. A man mat 
gaged his lands, and gave a bond to perform covenants, and after died 
inteſtate, His widow, without taking letters of adminiſtration, poſſeſle 
her ſelf of his perſonal eſtate, and paid it all away in ſatisfying d&vt5 0! 
ſimple contract. About ſeven years after, an old dormant intel wi 
diſcovered, and the heir in tail brought an ejectment, and recover” 
poſteſiion, Whereupon the mortgagee ſued the widow upon the bond. 


dhe brought a bill for an injunction, having paid away all the te110w 


ought not to be chargeable with a devaſtavit. I he defendant demurte 
and the demurrer was clearly allowed, the bill being an attempt 0 + 


the couric of law. But if any extraordinary fraud had been chat ; 
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on the defendant, by which ſhe had been deceived, or induced to pay 
away the aſſets, that might have varied the caſe. Prec. Cha. 534. 
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24. A perſon indebted by bond and ſimple contract, deviſeth lands In what caſe 


ts truſtees to be ſold for payment of his debts: It was reſolved and de- _ ſhall be 
paid part 


clared to be the conſtant rule, that the creditors ſhould have in propor- 
tion, and not the bonds to be firſt ſatisfied ; for it ſhall be conſtrued, that 
(one of them being as much a debt as the other) the teſtator intended 
they ſhould all be paid alike ; and it the value of the land fall ſhort, 
they ſhall be fatisfied in proportion: So legatees ſhall have equal pro- 
portion pro rata, according to the greatnels or ſmallneſs of the legacy; 
for the land is made debtor : But otherwiſe it is of judoments ; for theſe 
do affect the land by their own ſtrength and nature, and would have had 
the preference whether ſuch deviſe had been made or not. 2 [reem. 49. 
175. 
But if a man only charge his lands with the payment of debts, ſo 
that the lands deſcend ſubject to them; bonds ſhall be preferred to 
ſimple contract debts. 1 P. Will. 430. 

A man deviſeth lands to two perſons in truſt, to be ſold for paymen: 
of his debts, and maketh the ſame perſons executors. The queſtion was, 
whether bond debts ſhould have a preference, or all debts be paid par; 
paſſu? The difference was taken, when the ſame perſons that are truſtees 
to ſell the lands are executors likewiſe, and where not; tor in the former 
caſe, after the land is ſold, it is afſets even art lato; and therefore 
to decree them to pay otherwiſe than according to the legal courle, 
would be to decree a devaſtavit. And in this caſe it was decreed, that 
bond debts muſt be preferred. Prec. Cha. 127. 

A leaſe for years, or a bond or grant of an annuity taken in a truſtec's 
name, being perſonal aſſets, ſhall be applied in a courſe of adminittra- 
tion, and not for the payment of all the debts equally. 2 V. 764. 
If a man poſſeſſed of a term for years, mortgageth it and dies, leav- 
ing debts ſome by bond, and ſome by ſimple contract; the equity cf 
redemption 1s equitable aſſets, and ſhall be liable to all the debts equally, 
3 P. Will. 341. | 

And the diſtinction ſeemeth to be this: Where there are /ega! aſſets, 
that is, aſſets which are liable at law without the help of equity, there 
the executor may apply them according to the courſe of Jaw, which al- 
lows and requires a preference to be made in certain caſes as hath been 


mentioned; but where there are only equitable aſſets, that is, allets whic!; 


are not liable without the help of a court of equity, in ſuch caſe the 
court will direct the application thereof according to that courſe which 
s moſt equitable and juſt, namely, to pay every creditor his ſhare in 
proportion. | | 
do where the aſſets are partly legal, and partly equitable, altho* equity 
cannot take away the legal preference on legal aſſets, yer where one 
creditor has been partly pazd out of ſuch legal aſſets, when ſatis faction 
comes to be made out of equitable aſſets, the court will poſtpone him 
till there is an equality, in ſatisfaction to all the other creditors out of the 
8 equi- 


paſſu. 


684 Mills. Payment of debts, 
equitable aſſets, proportionable to ſo much as the legal creditor |11; 
ſatisfied out of the legal aſſets. Cha. Ca. Talb. 220. 2 Vern. 435 
In what caſes 25. As debts upon judgments, recognizances, mortgages, bonds, an 
intereſt ſhall other like ſpecialties, ſhall carry intereſt ; ſo alſo intereſt hath bees 4). 
ve allowed. lowed upon demands due by covenant, altho? it was objected that the; 
were not liquidated, and only ſound in damages. Yer. Intereſt, C. 
Where a man prays fatisfa&tion for a % mple contract debt, merely ou: 
of perſonal aſſets ; a court of equity will of courle direct the debt to be 
paid with intereſt, to be computed from one year after the teftator; 
death. Barnard. 229. 
But where a real eſtate is charged with the payment of debts, as well 
as the perſonal; the lord chancellor Hardwicke ſaid he did not Knox, 
that it was abſolutely fixed, that ſimple contract debts ſhould car ry in- 
tereſt from that time; and Ke believed, if the decrees of the court were 
ooked TG, it would be found, that a great many of them are in thi: 
form, that the maſter ſhould take an account of the value of the fie 
and of the debts, that he ſhould compute intereſt upon ſuch of the debt; 
as carry intereſt, without giving any direction, that intereſt ſhould be 
computed upon the other debts. 14. 
Where a man aevi/es his lands for the. payment of bis debis; it is faid, 
that this deviſe makes the land as a ſecurity. or mortgage for all the te- 
ſtator's debts, as well thoſe by ſimple contract as otherwiſe; and toe 
imple contract debts ſhall carry intereſt, as the land, which is the fund, 
yields. annual profits: By lord chancellor Macclesfield, who did tat 
this was the daily 15 ice. 2 P. Will. 26. 
But where a real eſtate is charged only with the payment of debts; 
the lord chancellor 228 dwicke ſeemed to think, that this will not mare 
1 the ſimple contract debts to carry intereſt, And he laid, that on 2 ge. 
neral devile of lands for the payment of debts, he ould think tha 
imple contract debts ought not to carry intereſt. Barnard. 230. 
ihe arrears of an axauity or rent char ge are never decreed to be pi 
with intereſt where the tum 1s uncertain, but only where it is cer 
tain and fixed. Caf. Talb. 2. 
In the caſe of Litton and Litton, T. 1719. Intereit of an any 
1 was decreed by the lord chancellor from the very day it became due 
q But Mr Pecre Williams adds a quæry as to this, and fays, it jeems te 
| arrears ſhould carry intereſt only from the firſt day of payment next after 
the arrears of the annuity became due; if payable half yearly, cher 
trom the next half year day; if quarterly, then from the next quarts 
day; and fo has been the common rule in theſe caſes. 1 P. I. 541. 
Nebt barred 26. T. 1707. Staggers and Welly. At the lord chancellor's hon . 
Dy Kala. It was held by Cowper lord chancellor, that if one by will ſubject his ke nas 
| F aymeb t of his debts, debts barred by the ſtatute of Jimitat. g 
5 Ball be paid; for they are debts in equity, and the duty ren nains; . 
| itatute hath not extinguiſhed It, tho? it hath taken away the Fea) 
I. Salt. 154. 2 Fern. 374. 


been 
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7, 1726. Blakeway and the carl of Strafford. In 1707, Sir Henry 
Johnſon was indebted to Blakeway in 343). In 1714 he received 501 
in part, In 1719 Sir Henry died, having made his will, and devited 
his lands to his executors, in truſt to pay his debts. The executors re- 
nouncing, the carl of Strafford adminiſtred with the will annexed. Blake- 
way brought his bill to be paid out of the aſſets. The earl of Stratford 

caded the ſtatute of limitations; and that neither he, nor (as he be- 
lieved) Sir Henry, made any promiſe to pay the debt, within ſix years 
before the bill brought. Lord chancellor: I would be cautious of giv- 
ing any relief againſt an act of Parliament; but it is plain, the debt is 
not extinguiſhed by the ſtatute of limitations, ſince the ſtatute muſt be 

leaded, which the defendant 1s not bound to do; and if he afterwards 
will acknowledge the debt, it takes it out of the ſtatute: and his lord- 
ſhüp over-ruled the plea. Upon appeal brought in the houſe of lords, 
this decree was reverſed, and the plea ordered to ſtand for an anſwer. 

2 P. Will. 373. | 

But if the debtor by his will directs that 2/7 his debts ſhall be paid, 
or makes any proviſion for the payment of his debts in general; this 
will revive it, and bring it out of the ſtatute, and make his executors 
llable. Prec. Cha. 385. | 

So if the debtor, upon application for that particular debt, acknow- 
edges and promiſes payment (for a bare acknowledgment is not juffi- . 
dient); this will bring it out of the ſtatute: for the acknowledgment 
and promiſe is a new evidence of the debt. 14. | 

27. Where a teſtator is much indebte:l, and the executor is deſirous /*xecutor 
to be rid of the aſſets; the executor's ſafeſt way is, to file a bill in , 1 
chancery againſt the creditors, to the end they may, if they will, con- termine prig- 
teſt each others debts, and diſpute who ought to be preferred in pay- rity of pay- 
ment. 2 Vern. 37 ment. 

28. In debt againſt an executor, if the defendant plead fully admini- Plea of plene 
ſtred, if any aſſets be found in his hands, altho' there be not to the *<min'travit, 
value of the debt; yet the plaintiff ſhall have judgment for his whole 
debt of the goods of the teſtator. 1 N, Aer. 929. ” 

But if it be found, that he had nothing in his hands ; the judgment 
hall be, that the plaintiff ſhall take nothing by the writ, and ſhall not 
have judgment of the debt: for he hath waived this advantage by tak- 
ng of the iſſue, and judgment is to be given upon the verdict, 1 


Kels Ar. 929. 
. ag : BL 7 
29. If an executor plead ue ungüe executor, and is found executor; Elea of ne 
unq ee exe: 


the judgment ſhall be general, to recover the debt, for his falſe plea, cute. 
| RelPs Abr. 930. : 
In an action of debt againſt an executor, who pleadeth that he is not 


 xecutor nor ever adminiſtred as executor, and this is found againſt 


him ; the judgment ſhall be of the goods of the teitator, if there are 


| any ſuch; if not, of his own goods; as well for the debt, as for the da- 
mages and coſts. 1 Rolls Abr. 930. 


| | ; : Debts to he 
30. An executor ſhall not be forced to pay legacies, until the lega- paid befcre 


3 (es ſhall give bond to refund in proportion, or in the whole, for the legacies. 
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ſatisfaction of debts, if any ſhall appear unſatisfied. Cha. C 
136. Liner. Deviſc. Q. d. 7. 
"For debts are to be paid before legacies : and if the ſp; rirval c : 

will compel an executor to pay a legacy before he pay the tcl aa. 

debts; a prohibition will lie. Law f Ex. 182. 

But where lands are deviſed for payment of debts and legacic, 44 
the debts are ſuch as land is not liable to ſatisfy, as debts by imp 
contract; there, it is ſaid, the debts ſhall have no preference of «|; |... 
gacies: but, if there be not ſufficient to pay all, they ſhall be pale 
proportion. 2 Freem. 270. | 

So if a man bind himſelf in an abligation to perform a certain 
thing, and deviſeth divers legacies, and dieth, leaving only ſuſſicien: 
ſatisfy the obligation if this ſhall come to be forfeited; yet this obliga. 
tion ſhall not be any bar of the legacies, becauſe it is uncertain Mf 
the obligation will ever come to be forfeited : But the exccutor 
make a conditional delivery of the legacy, to wit, that if the oblio: 


{hall be recovered againſt him, the legatee ſhall redeliver thc bs 6 
i Koll's Agr. 928. 
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inteſtates effects. 


And, 
I. Concerning the payment of legacies. 
II. Concerning the difiribution of inteſlates effetts. 


T. Concerning the payment of legactes. 


1. TJ che ſtatutes of the 25 C. 2. c. 2. and the 1 G. ft. 2. c. 13. 
perſons required to take the oaths ad otuerwile quality themſelves 

for offices, who ſhall act without ſuch quali1cation, ſhall be incapable of 
any legacy, | 

By the 9 & 10 V. c. 32. Perſons denying the trinity, or aſſerting 
that there are more gods than one, or denying .c chriſtian religion to be 
true, or the holy ſcriptures to be of divine authority, fhall for the ſecond 
offence be incapable of any legacy. 

And by the 5 G. c. 27. Artifcers going out of the kingdom, and ex- 
erciſing their trades in foreign parts, {hail be incapable of any legacy. 

2. A legacy is extinct, by taking 4 bord for it. Zelv. 39 

Where the flatute of limitation was pleaded in bar to legacy demanded, 
due twenty years before; it was held by the lord chancellor, that a legacy 
is not barred by the ſtatute, nor ever had bcen ſo held. 2 Free. 22. 

The father by. his will gave to his daughter 10001, to be firſt paid after 
his debts, beſides a ſhare out of the dividend of his eſtate. Aiterwards, 
on her marriage, an agreement was made, for what ſhe ſhould have out 
of her father's eſtate, and that it ſhould be only 11001, and that was to be 
in full of what was intended her thereout. It was decreed by the malter o 
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VII. Of the payment of legacies, and diftribution of 


What perſons 
are incapable 
of a legacy. 


In what caies 
legacies are 

Fa es away 01 
exiinguithed, 


the rolls, and confirmed by the lord chancellor, that this was an ademption 


of the legacy, and that the 11001 was to be in full of what the daughter 
was to have out of the ſaid eſtate. Hale and Aon. 21 C. 2. 2 Cha. Ca. 35. 

A man ſeiſed in fee, deviſed to his children 10001, payable at feveral 
times, by sol a year, with which ſums he charged his lands, and then 


died. One payment of 501 became due; then tae lands were aliened by 
Ane and proclamations, and five years paſſed. The deviſce ſued tor the 


Whole. But it was decreed, that what became due after the fine, was 
barred by the fine; but not the gol due before: For a truſt is barred by 
fine. JI. 30 & 31 C. 2. Wakelin and Marnier. 2 Cha. Ca. 247. 
Legacy given out of a term for years it the term determines, che legacy 
is extinct, (a. Ca. Finch. 404. . | 
A legacy was deviſed out of debts due in ſeveral counties, and they were 
all called in before the teſtator's death; yet the legacy .remained good. 
And a difference was taken between a pecuniary and a {pccife legacy z tor 
Vor. II. 4 T in 
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in the fuſt caſe the legacy will remain, though the d ot upon which it i; 
charged be paid in: but the ſpecific legacy may be lot by being altered. 
So where the legacy was greater than the debt out of v ich it was directed 
to be paid did amount unto ; yet ſuch ſum being ex >relsly deviſed, and 
there being aſſets, it was decreed to be paid. C Ca. Finch, 152. 
Raym. 335. 

T. 1728. Ford and Fleming. One by will deviſed : us: I give to my 
granddaughter Mary Ford (the plaintiff) the ſum oi: l, being part of 
a debt due and owing to me for rent from G. M. ſhe ©: ing what charges 
ſhall be expended in getting the fame : Allo, I give » my two grand- 
ſons the reſt and reſidue of what is owing to me from id G. M. which 
is about 40! more, to be equally divided between in, they allowing 
charges as aforeſaid. Afterwards, the teſtator receivcu che whole debt 
owing for rent from G. M. For the plaintiff it was in ited, that there 
was a difference between a ſpecific and a pecuniary legacy; that tha 
the diſpoſing of a ſpecific migit be an ademption of it, yer this being 
pecuniary legacy, the paying the money to the teſtator would be a lois ot 
it. On the other ſide, it was inſiſted, that there is a difference between a 
voluntary and a compullory payment; that tho' the firſt was no 
ademption, yet the ſecond was, and that the teſtator compelled G. NI. to 
pay in the money. But the lord chancellor was of opinion, that there 
Was no foundation for the difference taken in the books between a volun- 
try and compulſory payment; for the latter might be, with an intent to 
| tecure the legacy at all events; and decreed to the plaintiff the 401 legacy. 
1 Abr. Caſ. Eg. 302. 

SO in the caſe of Aten and Aſbton, M. 1735. where the teſtator de- 
viteth a debt, and ntrerwards receives it, or otherwiſe calls it in: In neither 
of thele caſes iu an ademption of the legacy; ſeeing this might be don 
trom an apprehenſion of ſuch debt being in danger, and with a deſign 0 
cure it; and being perſonal eſtate, and not diminiſhed by remaining 14 
| the teſtator's cofter inſtead of the hands of the debtor, it may well pais 5! 
; the will. 3 P. Ii ill. 386. 
tf AI. 1730. Pertridze and Partridge. The teſtator deviſed to the lego? 

10001 capital South fea ſtock, At the time of making his will he had 
15001] of iuch ftock; and after by ſale reduced it to 2001; which ne 
alter increaied to 16001, and died. Between the making his will and ds 
dcath, the act took place, which changed three fourths of the capita! 
South ſea ſtock into annuities. This legacy is not taken away or ini 

| paired, by the {ale, or by the act of parliament. C/. Talb. 226. 

7 Legacy where 3 Ihe legatary or device may not of his own head take the goods er 

1 to be ſued for, chattels deviicd to him, out of che polleſſion of the executor, becaule tic 

fav gives him a remedy for the ſame, and becauſe the law doth not ap- 
point that the legacies {hall be paid until the debts of the teſtator be arit 
jatis filed. Scviz, 1 9. 2 Bac. Ar. 435, | 3 
For if the executor do detain the legacy, or do ſlack the performance 
of the teſtator's will; the legatary muſt ſue tne executor in the eccleſiaſti- 
cal court, for the ſame legacy fo detained or not ſatisfied. Sci. 18. 


For 
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For where a deviſe is made of goods, if the executor will not deliver 
them to the deviſee, he hath no remedy by the common law. Terms of 
the I. Deviſe. | 

For an action on the caſe lieth not againſt an executor for a legacy; 
unleſs he promiſe to pay it upon good conſideration ; for legacies are only 
to be recovered in the ſpiritual court, or in the courts of equity. 1 Sid. 46. 
Vin. Actions. O. c. 7. | 

And in caſe of ſuit in the ſpiritual court, it bchoyeth the deviſee to 
have a citation againſt the executor of the teſtament to appear before the 
ordinary, to ſhew why he performs not the will of the teſtator. Terms of 
the L. Deviſe. 

And although certain goods in ſpecie are given to a man by will; yet 
he cannot take them without the executor's aſſent; ſo if a term tor years 
be ſo given to him, he cannot enter into the land without fuch aſſent: jor 
it may be, the executor hath not aſſets beſides, to pay the teftaror's dabts. 
Law of Ex. 262. | 

Yea if a man do bequeath goods to another, which arc in the cuſtody 
of that other perſon; yet if he detain them from the excuutor who hath 
not aſſented to the legacy), the executor may have an action of detinue or 
treſpaſs, or of trover after demand of the goods, againſt the fad le guteg. 
Law of Ex. 263. 

But in caſe of a deviſe of lands, the deviſce may enter without the afſent 
of tne executor ; and if the heir at law ſhould enter before him, the devilee 
may enter and eject him. 1 . 111. 

For fecing that an inheritance deviſed is not demandable in the eccle- 
fiaſtical court, but in the temporal; therefore the legatary, according to 
the deviſe, without farther aſſignment or delivery, may enter into the 
lame after the death of the teſtator. Stoin. 19. 

But if chattels real, as a leaſe, be bequeathed by will; a man may ſus 
for the ſame in the court eccleſiaſtical. Sw. 19. 

If a legacy be granted ot of lands in fee ſimple ; this ſhall not be {ue 
for in the ſpiritual court: But if land be devited to be /c/d fur payment of 
legacies ; the land being ſold, the ſuit for the money to be diſtributed ina 
be in the ſpiritual court; for the money is perſona], and aitets in the hands 
of the executors, ſo as it ſavours not of the realty being executed. Cr. Ca, 
396, 397. Broconl. 32. | 

But where a man deviſeth that his executors ſhall fell his lands, anc 
out of the money which ſhall be raiſed by ſale, giveth a por7zo7 27 his dung 
ters; it hach been adjudged, that neither the land nor money is teſta- 
mentary, for it is not aſſets to ſatisfy debts, but a ſum ariſing of land. 
and appointed to ſpecial uics in way of equity, and not as a legacy, anc 
therefore not to be ſued for in the eccleſiaſtical court, but in à court or 
equity: and the cc laſtical court cannot hold plea of a legacy in equity, 
but where it ;5 e e , indeed. Cr2. Car. 395, 390. Stein. a. 19. 

So if a man ite indes be fold for the payment of debts, and diſpole 
of the. ſarplus t ieveral perſons; that cannot be ſued for in an eccleſiaſtical 
court, bur only n a court of equity: becauſe that is not a legacy merely 
of goods and attels, but it ariſeth originally out ot lands and tenu- 
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as a teſtamentary legacy, and to be recovered in that court. 1 Bulſt. 153. 
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ments; and they have a teſtamentary juriſdiction touching chattels only. 
Str. 672. | FS 1 5 5 
So where the teſtator deviſed a legacy to one, to be paid out of the 
profits of his land, and he deviſed thoſe very lands to his executor for a 
term of years, and died; adjudged, that this was a temporal matter, 
and not teſtamentary, becauſe the legacy was to ariſe out of the profits of 
the lands. Sin. 20, 5 1 
But where the teſtator deviſed /eaſes to his eldeſt ſon, and that out of the 
ſame he ſhould raiſe ſuch a ſum of money for portions for his daughters, 
who libelled in the ſpiritual court for their portions; it was adjudged, 
that this ſhould not be accounted as a rent iſſuing out of the lands, but 


M. 2 An. Ever and Jones. It was held by Holt chief juſtice, clearly, 
that a deviſee may maintain an action at common law, againſt a tertenant 
for a legacy deviſed out of land; for where a ſtatute, as the ſtatute ot 
wills, gives a right; the party by conſequence ſhall have an action at law 
to recover that right, 2 Salk, 415. 

But the uſual remedy in ſuch like caſes, is in equity. 3 Salk. 223. 

It is ſaid, that where the eccleſiaſtical court and a court of equity have 
a concurrent juriſdiction, which ever is firſt poſſeſſed of the cauſe, has a 
right to proceed: and the ſame of all other courts. But where the huſband 
hath ſued in the ſpiritual court for a legacy given to the wife, the cour: 
of chancery hath granted an injunction to ſtay proceedings; becauſe the 
ſpiritual court cannot oblige him to make an bee ſettlement on her. 
Prec. Cha. 546. 2 e 

So where a perſonal legacy was given to an infant; it was held, that 
the ſame is more properly cognizable in chancery than in the eccleſiaſtica 
court; and if the matter had proceeded to ſentence in the eccleſiaſtical 
court, yet it was proper to come into ce for the executor's indem- 
nity; for in the chancery legatees are to give ſecurity for the money, but 
not in the ſpiritual court; and the chancery will ſee the money put out for 
the children. 1 Vern. 26. F FW 

Legacies may be recovered in the ſpiritual, court againſt an adminiſtrator 
mak the will annexed, or againſt an executor of his own wrong. 1 Roll's 
Abr. 919. 8 1 £ | | | 

Where the executor, being ſued in the ſpiritual. court for a legacy, 
pleads the legatee's releaſe, and that court tries the validity of that releaſe, 
the common law will not prohibit them, provided they try it by the rules 
of the common law; becauſe they have juriſdiction of the legacy, which 
is the original cauſe. 2 RolPs. Ar. 307. . | 

But where plene adminiſtravit was pleaded in the ſpiritual court, and 
proved by one witneſs, which they would not allow; a prohibition was 
granted. let. 87. FFF | 

So where an executor, being ſued for a legacy in the ſpiritual court, 
pleaded the plaintiff's releaſe, which was diſallowed there, becauſe the 
witneſſes were dead, and that court refuſed to allow circumſtantial proots 
of the releaſe; a prohibition was granted. 2 Roll's Ar. 302. 
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4. An executor may in ſome caſes be compelled to give ſecurity to pay Security to be if 
a legacy; as where 10001 was deviſed to a perſon to te paid at the age $77, when 
of twenty one years; and upon a bill exhibited againſt the exccutor, ſug- 3 
geſting a devaſtavit, and praying that might give ſecurity to |.y ditant. 
the legacy when due, it was decreed accordingly, 1 Cha, Cg. 121. 

The teſtator deviſed 8001 to an infant, to be paid by his executor when 
the ſaid infant ſhould attain to the age of twenty one years, The infaut by 
his guardian exhibited a bill, that the executor might give ſecurity for the 
payment of the money. And ſo it was decreed. $7, a, 40. Law of 
Ex. 187. | 

The reſtator bequeathed his perſonal eſtate to his wife for life, and 
what ſhe ſhould leave at her death to be equally diſtributed between his 
own kindred and hers : If the eſtate be ſo ſmall, that ſhe cannot live upon 
it without ſpending the ſtock, it feems the ſhall not be obliged ro give 
ſecurity ; otherwiſe ſhe ſhall. Prec. Cha. 71. 

H. 11 Ja. Prowe's caſe. If a perſon, poſſeſſed of a leaſe for years, 
deviſe that his executor out of the profits thereof ſhall pay to every one of 
his daughters 201 at their full age; the executor may be ſued in the ſpi- 
ritual court, to put in ſurety to pay the legacies, and no prohibition ſhall 
be granted; for this is to iſſue out of a chattel, 2 1, Ar. 285, 

5. Mr. Wentworth ſays, In caſe an infant be of the age of dilcretion, Payment to 
to wit, fourteen years, he holdeth it clear, that the payment of a legacy an infant. 
to him made will ſtand good, whether he who makes ſuch payment have 
any acquittance or not ; for if he have proof of the payment, he is well 
enough acquitted from any ſecond payment. Went. 219. 

And he thinks, on demand and acquittance tendred, he ought to pay 
it to an infant of tender years (in preſence of his guardian); payment ac- 
cording to the teſtator's appointment, being the matter which acquitterh 
the payer, Went. 220, 221. 

And Mr. Clerke ſays, If a legacy be left to an infant under ſeven years 
of age, the father (or next of kin) ſhall apply to the judge betore whom 
he intends to ſue for the legacy, and alledge, that ſuch a perſon deceaſed 
made his will, and appointed ſuch a one executor, and in the ſaid will 
bequeathed unto his fon being an infant (under ſeven years of age) ſuch a 
legacy; and that by reaſon of ſuch age, the ſaid infant hath not a perſon 
able and fit to ſue for the ſame ; and ſhall implore the office of the judge 
in that behalf, and requeſt that curators be aſſigned to the infant, to ſue 
tor and recover the ſaid legacy from the executor : Whereupon the judge 
uſually aſſigneth ſuch father or next of kin to be curators in that behalf. 

I Ought. 357. nd 

But if the minor is above ſeven years of age, the judge doth not ex 
officio conſtitute a curator, but the minor is to chooſe one, either per- 
ionally, or by commiſſion (as in caſe where he lives at a great diſtance, 
or otherwiſe), or ſometimes by ſpecial proxy under his hand and ſeal, re- 
queſting that ſuch curator may be aſſigned by the judge as aforeſaid. id. 

358, 359, 360. ER 
And it the executor, on ſuit of the minor by ſuch curator as aforeſaid, 


Pay to the curator the legacy due to the minor, he is diſcharged from any 
7 | bh further 
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further payment thereof to the minor when he comes of age; altho' the 
curator never pay it to the minor, or ſhall become inſolvent: And the 
reaſon is, becauſe he pays it by the decree of the judge. And therefore it 
is adviſable for the executor, not to pay the legacy until ſuit hath been 
commenced againſt him by the curator, and he the ſaid executor hath 
been cited; and then let him offer to pay the legacy Judicially, that is, 
according to the forms of the court; and the ſame being entred in the 
acts of the judge, the executor is diſcharged. 74. 362, 3. 

And in this caſe the judge is not wont, nor is obliged, to deliver the 
legacy to the curator for the uſe of the minor, until he hath given 
caution for the indemnity of the judge and of the executor in this 
behalf, and for the payment thereof to the minor when he ſhall come of 
age. id. 363. | 

And in the court of chancery, in the caſe of Bullen and Allen, J. 28 
C. 2. An infant exhibited a bill by his guardian, for a legacy of 100! 
deviſed to him. The defendant by his anſwer confeſſed the legacy, and 
that he was always ready to pay it, ſo as he might be lawfully diſcharged, 
which the plaintiff by reaſon of his infancy could not do; and therefore 
inſiſted, that it might be paid without intereſt, Which was decreed ac- 
cordingly, and the defendant to be indemnified. Cha. Ca. Finch. 264. 

And in the caſe of Dyke and Dyke, H. 25 Cha. 2. Where legacies were 
deviſed to infants payable at a certain time, which expired during their 
infancy, and the executor refuſed to pay the ſame , becauſe the legatees 
could not give any diſcharges by reaſon of their infancy ; it was decreed, 
that the maſter ſhould put out the money at intereſt in the name of the 
guardian, or of ſuch other perſon as he ſhould think fit, and that the 
detendant ſhould be indemnified againſt the infants. Cha. Ca. Finch. 95. 

In the caſe of Holloway and Collins, H. 26 & 27 C. 2. A legacy of 
1251 was given to the plaintiff, being but ten years old, and at that 
age was paid to the plaintiff's father, who died inſolvent. This was 
held by the lord keeper to be good payment : but the attorney general 
urged very much the ill conſequence of this; for the law muſt be the 
ſame if it were 10001, and extends to other caſes of like nature, not to 
legacies only; and ſaid, that the executor ought to have ſued in this court 


to have paid it. And the lord keeper ſaid, it may be ſo where the legacy 


will bear the charge. of ſuit, but not otherwiſe, But the executor having 
taken a bond to ſave him harmleſs, it was decreed that he ſhould pay 
it over again, for he had paid it at his own peril, 1 Cha. Ca. 245. 

But in the caſe of Strictland and Hudſen, E. 7 An. lord chancellor 
Cowper ſaid, that the: maſter of the rolls, who had longer experience than 
himſelf, would never allow a child's legacy to be paid to the father c. 
mother upon any ſecurity whatever, by reaſon of the ſtrife it might 
occaſion in a family. 3 Cha. Ca. 168, 

And in the caſe of Doyley and Tollferry, M. 1715; a legacy of 1001 was 
deviſed to an infant of about ten years of age: The executor paid this 
legacy to the father, and took his receipt for it. When the infant came 
of age, his father told him he had received the legacy, but could not pay 
it him immediately, and ſaid he would not have him trouble the 2 

5 or 
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for he would give it him. The ſon reſted ſatisfied with this for about 
fourteen or fifteen years; and his father and he having carried on a joint 
trade together, became bankrupts. This legacy of 1001 being amongſt 
other things aſſigned by the commiſſioners for the benefit of the creditors, 
the aſſignee brought a bill againſt the executor for an account and pay- 
ment of this legacy. The defendant inſiſted on the extreme hardſhip of 
his caſe, if he ſhould be obliged to pay the legacy over again; that he 
had juſtly paid it to the father, whilſt he was in good circumſtances; and 
that if application had been made ſooner, he might have had his remedy 
over againſt the father; that the father was by nature guardian to his 
child; and that formerly payment to him was allowed to be good. The 
lord chancellor ſaid, that if the father had not made the ſon ſuch promiſe 
of recompence, and the ſon had acquieſced all that time, the caſe might 
have been more doubtful ; but this promiſe of the father drew him to for- | | 
bear applying to the executor ſooner ; and ſince the father had not and 4 
could not now make good his promiſe, being a bankrupt, the reaſon of 
the ſon's forbearance was at an end; he thought the rule of this court in 
not ſuffering parents to receive their childrens legacies was founded on very 
good reaſon ; and therefore leſt hereafter this caſe ſhould be cited as a pre- 
cedent, when the circumſtances attending it might be forgot, and to diſ- ; 
countenance and deter others from paying ſuch legacies to the parents 
(tho* he did not deny the hardſhip of that particular cale), he decreed for 
the plaintiff againſt the executor. 1 Ar. Caſ. Eq. 300. 3 Bac. Abr. 484. 

6. By the civil law, a teſtator cannot enjoin his executor to pay intereſt In what caſe 
for the non-payment of a legacy. And tho” intereſt or uſury be only a legacy ſhall 
torbidden by the civil law beyond ſuch a ſum, yet it being intirely pro- _— 
| hibited by the canon law, it follows a fortiori that he cannot do it by that _ es 
law. Ayl. Par. 342. ah 
And by the laws of this realm, the receiving of intereſt for money was 
for a long time prohibited: but afterwards, from the unreaſonableneſs of 
the thing itſelf, and the inconvenience thereof to ſociety, theſe reſtrictions 
vaniſhed by degrees, and it became lawful to receive intereſt within certain 
bounds preſcribed by the legiſlature ; and as in other matters, ſo alſo in 
the caſe of legacies, the courts both eccleſiaſtical and temporal have allowed 
intereſt to be paid for legacies withheld in certain inftances. And, gene- 
rally, it is ſaid, if a legacy be bequeathed to be paid divers years after the 
teſtator's death, this difference is to be obſerved ; if the day were given in 
favour of the legatce being an infant, WhO could not ſately receive it any 
ſooner, then he ſhall have the profit ; but if the reſpite was in favour of 
the executor, then the legatce ſhall have the bare legacy without intereſt. 
IVentw. 2 52. 
7. 1684. Churchill and Speake. Deviſe of 5001 to his granddaughter 
then an infant, to be paid at ſuch time and in ſuch manner, as his wife 
(who was his executrix, and the grandmother) ſhould think fit and 
beſt for his ſaid grandJaughtcr, The executrix lived twenty years after 
the death of the icftaror, in all which time this legacy was never de- 
manded ; and then ſhe having mace the defendant her executrix, ſhe 
died without paying this legacy, And upon a bill exhibited againſt the 
| | executrix 
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executrix of the executrix for this legacy; tho' no demand was proved, 


and tho' the time and manner of paying it was left to the wife; yet 
it was decreed to be paid with intereſt from the death of the teſtator. 
Vern. 251. 

E. 1701. Jelliſfe and Crew. If a legacy be deviſed generally, and ng 
time aſcertained for the payment, and the legatee be an infant; he 
ſhall be paid intereſt from the expiration of the firſt year after the teſta- 
tor's death; but it ſeems a year ſhall be allowed, for ſo long the ſtatute 
of diſtribution allows before the diſtribution be compellable, and ſo lon 
the executor ſhall have, that it may appear whether there be any debts : 
but if the legatee be of full age, he ſhall only have intereſt from the time 
of his demand after the year; for no time of payment being ſet, it is not 
payable but upon demand, and he ſhall not have intereft but from the 
time of his demand; otherwile it is in caſe of an infant, becauſe no laches 
are imputed to him. But where a certain legacy is left payable at a day 
certain; it mult be paid with intereſt from that day. 2 Salk. 415. Prec. 
Ch. 161, 

T. 1722. Maxwell and Wettenball. In this caſe the following points 
were reſolved : 1. If one gives a legacy charged upon land which yields 
rents and profits, and there is no time of payment mentioned in the will, 
the legacy ſhall carry intereſt from the teſtator's death, becauſe the land 
vields profit from that time. 2. But if a legacy be given out of a perſonal 
eftate, and no time of payment mentioned in the will, this legacy ſhall 
carry intereſt only from the end of the year after the death of the teſtator. 
3. It a legacy be given charged upon a dry reverſion, here it ſhall carry 


intereſt only from a year after the death of the teſtator, a year being a 


convenient time for a fale. 4. If a legacy be given out of a perſonal 
eſtate, conſiſting of mortgages carrying intereſt, or of ſtocks yielding 
profits half yearly, it ſeems in this caſe the legacy ſhall carry intereſt from 
the death of the teſtator. 5. If a legacy be brought into court, and the 
!egatee has notice of it, ſo that it is his fault not to pray to have tle 
money, or that the money ſhould be put out, the legatee in ſuch cale 
ſhall loſe the intereſt from the time the money was brought into court ; 
but if the money was put out, the legatee ſhall have the intereſt which 
the money put out by the court did yield. 2 P. Will. 26. 

7. 1727. Nichols and Oſbora, The teſtatrix having a niece an infant 
about the age of ſeventeen, deviſed to her the ſurplus of her perſonal 
eſtate, to be paid at the age of twenty one; and if ſhe ſhould die be- 
tore twenty one or marriage, then the teſtatrix deviſed it over to ano- 
ther. On the death of the teſtatrix the queſtion was, who ſhould 
have the intereſt of this ſurplus during the infancy of the niece. It 
was objected, that this intereſt ought to be laid up until the niece 
ſhould come to twenty one or be married, and be then paid to the nicce ; 
but if ſhe ſhould die before, in ſuch caſe it ought to be paid to the devilee 
over; and that nothing was to be paid before the niece ſhould come to 
twenty one or be married, becauſe it was not due till then. For the 
niece it was argued, that the ſurplus being deviſed to the niece payable ar 
twenty one or marriage, this was debitum in præſenti, tho' ſolvendum 

| | | in 
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in futuro; and the deviſe over, in caſe ſhe ſhould die before twenty one 
or marriage, being in nature of a condition ſubſequent, could not defeat 
the firſt deviſee of the mean profits accruing before the deviſe over took 
effect; as if I ſhould deviſe lands to an infant, to be void if the infant 
ſhould die before twenty one, tho' the infant ſhould die before twenty 
one, yet would he be intitled to the mean profits until the time of his 
deceaſe : So if I was to deviſe to one 10001, and if he dies before twenty 
one, then the ſame to go over; the deviſce, the infant, ſhould have the 
intereſt till his death : neither was there any diverſity betwixt a deviſe of 
a particular ſum, and the deviſe of a ſurplus ; tor this laſt may by com- 
putation be reduced to a certainty : Allo when the deviſe is of a ſurplus 
to an infant, and if he dies before twenty one then to go over, the ſurplus 
deviſed over 1s the ſame ſurplus which was deviſed to the infant ; whereas 
it would be a different and greater ſurplus, were it to carry the intereſt 
accruing during the life of the infant, added to what was the ſurplus at 
the time of the teſtator's death. And the court took it clearly, and de- 
creed, that the infant niece was intitled to the intereſt of the ſurplus, 
which ſhould incur from the death of the teſtatrix, and in the life time of 
the niece, tho' ſhe ſhould happen to die before her attaining the age of 
twenty one or marriage, 2 P. Vill. 419. 
M. 1727. Bilſon and Sanders, A legacy was given to an infant, the 
teſtator having a great deal of money in bank ſtock ; the executor 
was reſiduary legatee ; a bill was brought in the exchequer for the legacy; 
and the queſtion was, whether it ſhould bear intereſt, and from what 
time? Chief baron Pengelly and baron Hale; It is a certain rule, 
that where a fund is certain, as where charged on land, it ſhall bear 
intereſt, becauſe it plainly appears the rents are received; ſo the fund 
on which it is charged produces a profit here, it is equally certain, and 
therefore ſhould bear intereſt, and ſhould be from the teſtator's death. 
But this was oppoſed by Carter and Comyns, barons, that it ſhould only 
bear intereſt from a year after the teſtator's death; for as legacies are to 
be paid after debts, the executor has that time to inquire, till which. time 
they are not payable, ſo not to bear intereſt : which was agreed. A 
difference was offered to be made, that as there was a legacy to an infant, 
it could not be ſafely paid, and therefore could not bear intereſt; to 
which it was anſwered by the chief baron, that it might be fately paid 
into the hands of an infant, having proper evidence of the payment, as in 
Wentworth's Executor 313. And by Carter; it may be paid into the 
hands of the guardian, having evidence; bur it he takes ſecurity from 
the guardian which ſhould prove detective, there as he doth not rely on 
the ſecurity the law gives, he muit depend on that taken at his pen], 
Select caſes in chancery. 72. Bunb. 240. | 
M. 1733. Ferrers and Ferrers. The counteſs dowager of Ferrers was 
by ſettlement and will of her late huſband ear! Robert, intitled to a 
jointure eſtate of 10001 a year, but was kept owi of poſſeſſion by earl 
Waſhington, the ſon of earl Robert by a former venter 3 aud now infifted 
upon the arrears, and intereſt, from the time of ner huſband's death; 
comparing, it to the caſe of arrears of an annuicy, or a rent charge, which 
ei | ID 1 1¹ 1052 
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are decreed to be paid with intereſt. By Talbot lord chancellor: The 
arrears of an annuity or rent charge are never decreed to be paid with 
intereſt, but where the ſum 1s certain and fixed ; and alfo where there 
is either a clauſe of entry, or nomine pœnæ, or ſome penalty upon 
the grantor which he muſt undergo, if the grantee ſued at law; and 
which would oblige him to come into this court for relief, which the court 
will not grant but upon equal terms, and thoſe can be no other but 
decreeing the grantor to pay the arrears, with intereſt for the time, 
during which the payment was witheld : but intereſt for the rents and 


profits of an eſtate was never decreed yet, the fame being intirely un- 


Maintenance 
and cduca- 

tion, how far 
to be allowed, 


certain. And tho' it may be faid, that the lady is intitled to an eſtate 
of 10001 a year, yet that is not ſufficiently certain; being only a per: 
ception of the profits of an eftate; which are not to be paid at any one 
certain time, but only as the tenants of the land bring them in, ſome at 
one time, ſome at another. Co/. Talb. 2. 

7. M. 16 C. 2. Renneſey and Parret. A legacy was made payable at 
the age of twenty one years. The legatee by his guardian brought a bil 
againit the executor tor maintenance, ſuggeſting that he had none. The 
executor demurred ; for that the plaintiff was under age, and the legacy 
was not payable till twenty one, and therefore no cauſe of ſuir. But the 
demurrer was overruled. 1 Cha. Ca. 60. 

M. 1684. Barloto and Grant. Upon a bill for 1001 legacy given to a 
child, the defendant inſiſted upon an allowance of 161 a year, for keep- 
ing the Jegatee at ſchool. It was objected, that only the bare intereſt of 
the money ought to have been expended in his education, and not to have 
ſunk the principal, as in this caſe the defendant had done. But the 
lord keeper thought it fit and reaſonable to be allowed; and ſaid, the 
money laid out in the child's education was molt advantageous and bene- 
ficial for the infant, and therefore he ſhould make no ſcruple of breaking 
into the principal, where ſo ſmall a ſum was deviſed, that the intereit 
thereof would not ſuffice to give the legatee a competent maintenance and 
education; but in caſe of a legacy of 10001 or the like, there it might 


j 


be reaſonable to reſtrain the maintenance to the intereſt of the money. 
1 Vern. 255. 

But if the legacy is deviſed over, it ſeemeth to be otherwiſe; and that 
the court in ſuch caſe will not diminiſh the principal, but only allow the 
intcreit thercof to the firſt legatee, until. the time that the legacy ſhal! 
become pay able. 1 Cha. Ca. 249. Leech and Leech. II. 26 & 27 C. 2. 


Prec. Cha. 195. Brewin and ÞBrewin. E. 1702. 


E. 1722. Harvey and Hervey. The teſtator being ſeiſed of a real eſtate, 
and poſſeſſed of a perional eſtate, and having ſeveral children, deviſeth 
all his real and perſonal eſtate to his eldeſt ſon, charging the ſame with 
10001 a piece to all his younger children, payable at their reſpective ages 
of twenty one ; but in the will no notice is taken of maintenance tor 
the younger children in the mean time. The younger children bring 
their bill, in order to recover intereſt, or ſome maintenance during 
their infancy. Upon which, the maſter of the rolls decreed, that the 
younger children ſhould recover maintenance, He obſerved, that theſe 


being 
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being veſted legacies, and no deviſe over, it would be extreme hard that 
the children ſhould ſtarve, when intitled to ſo conſiderable legacies, for 
the ſake of their executors or adminiſtrators, who in cafe of their deaths 
would have the ſaid legacies : That in this caſe, the court would do, what 
in common preſumption the father (if living) would and ought have 
done, which was, to provide neceſſaries for his chiluren: That a court 
of equity would make hard ſhifts for the proviſion of children; as where 
younger children were left deſtitute, and the eldeſt an infant, equity 
would make ſuch a liberal allowance to the guardian of the eldeſt, as 
that he might thereout be inabled to maintain all the children; and 
for the ſame reaſon, the court would likewiſe take a latitude in this 
caſe ; that ſince intereſt was pretty much in the breaſt of the court, tho? 
the will were ſilent with regard to that, yet it ſhould be preſumed that 
the father, who gave theſe legacies, intended they ſhould carry intereſt, 
if the eſtate would bear it; for every one muſt ſuppoſe it to have been 
the intention of the father, that his children ſhould not want bread during 
their infancy : That for this reaſon it had been held, that tho' a legacy 
were deviſed over in caſe of the legatee's dying before twenty one, yet the 
infant legatee ought to have intereſt allowed him during his infancy, in 
order for his maintenance ; with this difference only, that where the eſtate 
has appeared to be ſmall, the court, in whoſe diſcretion it always lies to 
determine the quantum of intereſt, has ordered the lower intereſt : And 
it ſeemeth, that if one, not a parent, gives a legacy to an infant, payabic 
at twenty one, without any deviſe over, and the infant has nothing elſe to 
ſubſiſt on; the court will order part of this legacy, in order to provide 
bread for the infant, to be paid preiently, allowing intereſt for the ſame to 
the perſon paying it, out of the remaining principal; tho' this is done 
very ſparingly. 2 P. Vill. 21. 

8. Nov. 4. 1684: Palmer and Trevor, Morley deviſed 1001 to his Payment io a 
daughter Eliz. Palmer, a feme covert, and dies. The executor pays it to feme covert. 
Elizabeth; who ſpends it in her own maintenance. Her huſband ſues 
for it; and the queſtion was, whether this was a good payment to the 
wife, it being in proof that at the time of making the will, Palmer and 
his wife lived apart, and the huſband did not allow her maintenance, 
and ſo it is a ſtrong preſumption that the deviſor intended this for her fe- 
parate uſe. By the lord keeper : If it had been ſo given in expreſs terms, 
the payment to her had been good; but as it is, the huſband mult have 
it decreed : he ſaid, that in cale where a tenant paid his rent to his lat - 
lady, not knowing that ſhe was married, yet the huſband made hit pay 
it over again, and no help for it. Moreover, the will appointin, che 
legacy to be paid within fix months after the teſtator's deccuſe; the 
lord keeper decreed the huſband intereſt from that time, but i no time 
limited no intereſt. 1 Yer. 261. 

9. In the caſe of Grove and Banſon, M. 21 Chart. It is ſaid generally, Security to 
that an executor is not bound to pay a legacy, without ſecurity to refund, refund. | 
in caſe there be a defect of aſſets. 1 Cha. Caf. 149. i 

And in the caſe of Neel and Robinſon, M. 1682, it is ſaid, that if they 0 


give ſentence in the eccleſiaſtical court for the payment of a legacy, A 
| 40 2 prohibition 
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If aſſets fall 


ſhort, in what another, and 201 to a third, and makes his executor and dies, having 
caſe legatees 


Mall abate. 


prohibition will lie, unleſs they take ſecurity to refund in caſe of inſuffi- 


nothing. Cr. 186, 
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ciency of goods to diſcharge debts, and the like; for a dimination of 
legacies is to be made pro rata, if the teſtator's eſtate will not extend to 
pay them all. 2 Yentr, 358. 3 Bac. Abr. 483. Ayl. Par. 343. 
And in a court of equity , common juſtice will compel a legatee to 
refund, altho” no ſecurity hath been given for that purpoſe. 1 Vers, 
3» 94. | 
a So if the teſtator hath given bond with any perſon, for the payment 
of a debt after certain years to come, or for the performance of any 
covenants or contracts at a future day; altho' the executor in this 
caſe hath goods in his hands ſufficient to pay the legacie:, yet if the 
ſaid ſum for which the teſtator was bound is not paid, or the ſaid co- 
venants be. not fulfilled, in ſuch cale, the executor for his indemnity 
may offer judicially the legacy upon this condition, that the legatary 
firſt give proper ſecurity to keep him indemnified with reſpect to the debts 
and covenants aforeſaid, at leaſt proportionably, regard being had to the 
other legacies. Which if the legatary ſhall refuſe, the executor may 
leave the ſame with the 1egiſter upon the ſaid condition, 1 Ounght, 
369, 370. | | 3 | 
The form of the ſecurity to be given as aforeſaid, may be this : 
« Know all men by thele preſents, &c.” (as in the common form of 
bonds.) 
© Whereas E. F. late of — deceaſed, did on the — day of — duly 
C make and execute his laſt will and teſtament, and did therein amongit 
« other legacies give and bequeath unto the abovebound A. B. the ſum 
« of —— and therein and thereof did name and appoint the abovenamed 
« C. D. executor, who hath proved the ſame in the conſiſtory court of 
66 and taken upon himſelf the execution thereof : And whereas the 
« ſaid C. D. hath at the requeſt of the ſaid A. B. actually paid to him 
ce the ſaid A. B. the whole legacy of altho* there may be caule to 
« apprehend a deficiency of aſſets for payment of the other legacies : The 
« condition of this obligation is ſuch, that if ſuch deficiency ſhall 
« actually and bona fide happen, the ſaid A. B. his executors or ad- 
« miniſtrators, ſhall within — days next after requeſt in that behalf to 
« him made, refund and pay back unto him the ſaid C. D. his executor 
© or executors, adminiſtrator or adminiſtrators, his or their rateable 
<« part or ſhare of ſuch deficiency, Then this obligation to be void, other- 
&« wiſe of force.” 
10. Generally, it is ſaid, if a man bequeath 201 to one, and 201 to 


goods but to the value of 201 in all; of which goods the executor 
maketh an inventory : in this caſe he may pay which of the three he 
pleaſeth his whole legacy, and the other two are without remedy ; or 
he may, if he pleaſe, pay every one of them a rateable part : and in caſe 
the executor make no inventory, yet he is chargeable no further than 
the value of the goods; and ſo if every legatary in ſuch caſe ſhould fue 
him, they muſt prove ſufficiency of goods, or otherwiſe they ſhall get 


But 
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But Mr. Clark ſays (agreeable to the rule in the courts of equity) 
If after payment of the debts and funeral expences there be not ſuffi- 
cient for all the legataries, there muſt be a proportionable diſtribution ac- 
cording to the quantity of each legacy. 1 OU. 366, 

And Dr. Swinburne ſays, If the executor do make an inventory ac- 
cording to the laws and ſtatutes of this realm ; then he need not pay to 
any legatary his whole legacy, tho? he be firſt named in the will, in cafe 
there is not ſufficient to anſwer unto every legatary his whole legacy; but \ 
may retain a rateable part or proportionable deduction from every legacy ; 1 
ſaving in certain caſes : whereof one is, when ſome ſpecial thing is be- | 

ueathed, as the teſtator's ſignet, or his white horſe ; which fpecial legacy 
(as ſome do deem) is to be ſatisfied and paid wholly without diminution, 
in reſpect of any other general legacies, or of legacies which conſiſt in 
quantity. Another caſe is, when the father doth bequeath ſomething to 
his daughter for her dower, or towards her marriage. Another is, when 
the teſtator doth bequeath any thing in ſatisfaction or recompence of ſome 
injury by him done, or of goods evil gotten. For thoſe legacies are not 
to be diminiſhed by reaſon of other general legacies, or legacies conſiſting 
in quantity, which ſhall remain wholly unſatisfied, rather than thoſe fore- | 
ſaid legacies ſhall be diminiſhed ; and conſequently in theſe cafes, it is not 
in the power of the executor, to gratify any other legatary at his election, 
Kin. 227, 228. 
And he ſays further, that if the executor enter to the teſtator's goods, 
and will make no inventory thereof, then may every legatary recover 
his whole legacy at his hands; for in this caſe the law preſumeth, that 
there is ſuſficient goods to pay all the legacies, and that the executor doth 
ſecretly and fraudulently ſubtract the ſame: whereas otherwiſe the ex- 
ecutor is preſumed not to have any more goods which were the teſtator's, 
than are deſcribed in the inventory, the fame being lawfully made 
SWIN, 228, 229. 
And altho' the teſtator made no proviſion for refunding, yet the com- 
mon juſtice of a court of equity will compel a legatee to refund; and it 
is certain that a creditor ſhall compel a legatce, and that one legatee fſhal! 
compel another to refund, where there is a defect of aſſets. 1 Hern. 94. 

And even if one of the legatees get a decree for his legacy, and is paid. 
and afterwards a deficiency happens; the legatee who recovered ſhall re- 
fund notwithſtanding. 1 P. Id. 495. 

But if the executor had at firſt enough to pay all the legacies, and 
afterwards, by his waſting the aſſets, occaſions a deficiency ; the legatce 
who has recovered his legacy, ſhall have the advantage of his legal 
diligence, which the other legatees neglected by not bringing their ſuit 
m time. IId. 

And altho' a legatee ſhall refund againſt creditors, if there be not 

fufficient aſſets to pay all the debts; and likewiſe againſt legatees, where 

all of them have not an equal ſhare, in regard of aflets falling ſhort ; yet 

it hath been ſaid, that an executor himſelf ſhall never bring a legacy back 

when he hath once aſſented to it, unleſs he paid the debts of the teſtator i 

by compulſion, M. 1682, Noel and Rovinſen. 1 Vern. go. 2 Ventr. 358. | 
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678.) becauſe in that caſe there was no mortgage. 1 P. Will. 693. 
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And the author of the Law of Executors ſaith; that if an executor vg. 
luntarily pay a legacy, and afterwards debts appear, he cannot compel the 
legatee in equity to refund. Law of Ex. 186. 

But more particularly, the author of the Law of Teſtaments obſerveth, 
that if an executor applies the aſſets in ſatisfaction of legacies, and after- 
wards debts appear of which he had no notice at the time of paying the 
legacies, he may compel the legatees to refund. 1 Ch. Caf. 136. So he 
may, if compelled by a decree in chancery to pay legacies : But if an ex- 
ecutor voluntarily pays a legacy, and afterwards aſſets prove deficient 
to pay the other legacies; neither the executor nor any of the other le- 
gatees ſhall compel ſuch legatee to refund. 2 Yern. 205. Law of Teft. 
260, 201, 

But in the caſe of Noc and Robinſon before mentioned, it was ſaid by 
the lord chancellor to be a point not as yet determined, whether the exe- 
cutor himſelf, after he hath once voluntarily aſſented to a legacy, ſhall 
compel tne legatee to refund. 1 Yern. 94. 

And in the caſe of Davis and Davis, E. 4G. On a bill by an exe- 
cutor againſt a legatee, to refund a legacy voluntarily paid him by the 
executor, the aſſets falling ſhort to ſatisfy the teſtator's debt; it was de- 
creed by Sir Joſeph Jekyll, maſter ot the rolls, that the defendant ſhould 
rerund to the plaintiff; and that an executor may bring a bill againſt a 
legatee to refund a legacy voluntarily paid him, as well as a creditor ; for 
the executor, paying a debt of the teſtator out of his own pocket, ſtands 
in the place of the creditor, and has the fame equity againſt a legatee to 
compel him to refund. Y7zer. Deviſe. Q. d. 3 


So where a ſpecific legacy is deviſed, the legatee muſt have it intire, 


though there are not ſufficient aſſets to pay the reſt of the legacies : But 


if 1001 is deviſed to one, and ſeveral money legacics to others, and the 
teſtator directs that the legacy of 1001 ſhall be paid zz the firſt place; yet 
if the other legacies fall ſhort, the legatee of 1001 muſt make a propor- 
tionable abatement of his legacy. H. 1681. Brown and Allen. 1 Vern, 31. 

In the caſe of Oneale and Meade, H. 1720. A man ſeiſed of an eſtate 
in fee which he had mortgaged for 5001, and alſo poſſeſſed of a leaſehold, 
deviſed the mortgaged eſtate to his eldeſt ſon in fee, and the leaſehold 
eſtate to his wife, and died, leaving debts which would exhauſt all his 
perſonal eſtate, except the leaſehold given to his wife. The queſtion 
was, whether there being (as uſual) a covenant to pay the mortgage 
money, the leaſchold premiſſes deviſed to his wife ſhould be liable to dil- 
charge the mortgage. ſt was decreed by the maſter of the rolls, that as 
the teſtator had charged his real eſtate by this mortgage, and alſo ſpeci- 
fically bequeathed the, leaſehold to his wife, the heir ſhall not diſappoivt 
her legacy, by laying the mortgage debt upon it, as he might have done 
had it not been ſpecifically deviſed; and tho' the mortgaged premiſſes 
were allo ſpecifically given to the heir, yet he muſt take them with their 
burden, as probably they were intended; and that by this conſtruction, 
each deviſe would take effect: And that this reſolution did not in the 
leaſt interfere with the caſe of Chfton and Birt, M. 1720. (1 P. Will. 


And 
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And as there is a benefit to a ſpecific legatee that he ſhall not contri- 
bute, ſo there is a hazard the other way ; for inſtance, if ſuch ſpecific 
legacy, being a leaſe, be evicted, or being goods be loſt or burnt, or being 
a debt be loſt oy the inſolvency of the debtor, in all theſe caſes the ſpecific 
tegatee ſhall have no contribution from the other legatees, and therefore 
ſhall pay no contribution towards them. 1 P. ill. 540. 

Allo charities, tho* preferred by the civil law, yet they ought to 
abate in proportion. 2 . Will. 25. | 

And if the teſtator's perſonal eſtate is not ſufficient to pay all legacies, 
the executors having legacies bequeathed them ſhall abate in proportion 
with the other legatees, even tho' the legacies be given them fur their 
care and trouble, and not generally; for thoſe are only words of courſe ; 
and as they need not take upon them the office unleſs they pleaſe, they 
accept the legacies ſubject to that contingency, 2 . Will, 25, Barnard. 


Cha. Rep. 435. | 
In like manner land legatees and money legatees ſhall abate proportion- 


ably. 2 Cha. Ca. 155. 

If the executor hath only bad debts, he may offer to aſſign them to the 
legatee, and ſhall be quit. 1 C. 270, 1. 

If a man by will gives a leaſe, or a horſe, or any ſpecific legacy, and 
leaves a debt by mortgage or bond in which the heir is bound; the heir 
ſhall not compel the ſpecific legatee to part with his legacy in eaſe of the 
real eſtate; for though the creditor may ſubject this ſpecific legacy to his 
debt, yet the ſpecific or other legatee ſhall in equity ſtand in the place of 
the bond creditor or mortgagee, and take as much out of the real aſſets, 
as ſuch creditor by bond or mortgage ſhall have taken from his ſpecific or 
other legacy. 1 P. Will. 730. 

But if one owes debts by bond or mortgage, and deviſeth his lands to 
another in fee, and leaves a ſpecific legacy, and dies, and the bond creditor 
or mortgagee comes upon the ſpecific legacy for payment of his debt; the 
Ipecific legatee ſhall not ſtand in the place of the bond creditor or mort- 
gagee to charge the land: becauſe the deviſee of the land is as much a 
Ipecific deviſee as the legatee of a ſpeciſic legacy; for it was as much the 
teſtator's intention that the devilee ſhould have the land, as that the 
other ſhould have the legacy; and a ſpecific legacy is never broke in upon, 
in order to make good à pecuniary one. 3 F. Will. 324. 2 Salk. 416. 
hut if a man, indebted by mortgage, deviſeth his lands to another in 
fee (after payment of his debts and funeral charges), and alſo doth be- 
queath divers pecuniary legacies, and the perſonal eſtate is not ſufficient 
to ſatisfy both the legacies and the mortgage; in ſuch caſe, if the mort- 
gagee ſhall not hold to the real, but ſhall fall upon the perional eſtate, the 
legatees ſhall ſtand in his room for ſo much out of the real eſtate, as he 
ſhall take out of the perſonal ; that being a proper fund for their payment, 
Caſ. Talb. 53. | 
Ss if a man give legacies to his daughters, charging his real eſtate with 
the payment thereof; and other legacies to h1s brother, without charging 
his real eſtate with the payment of theſe : if the daughters recover their 


legacies out of the perſonal eſtate, then the brother fhall ſtand in the place 
9 | © 
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of the daughters, and take ſo much out of the land for his legacy, 3. 
the daughters had exhauſted out of the perſonal aſſets. 2 P. Will. (619.) 

Co-executor 11, Where there are divers executors, and ſome of them are dead, the 

dying, who legatary muſt ſue the ſurviving executors, and not the executors or ad 

Mall be ſued. ,_- : i 
miniſtrators of thoſe that are dead. And if all the executors are dead, 
he muſt ſue the executors or adminiſtrators of him that died laſt, and no: 
the executors or adminiſtrators of the reſt: And the reaſon is, becaule it 
is prefumed, that the goods of the deceaſed not adminiſtred by the other 
executors, remained with the ſurviving executor; or if they did not, it 
was through his own default; becauſe when the other executors were 
dead, he might and ought to have proceeded againſt their executors 
or adminiſtrators for reſtitution. of the goods not adminiſtred. 1 0. 
364. 


II. Concerning the dliſtribution of inteſtates effe&s. 


And herein, 
i. Of the flatutes of diſtribution. 


ii. Of cuſtoms in particular places. 


iii. Of the cuſtom of the city of London in particular. 
iv. Of the cuſtom of the province of York. 
v. Of the cuſtom within the principality of Wales, 


1, Of the ſtatutes of diſtribution. 


Y the 22 & 23 C. 2. c. 10. commonly called the ſtatute of diſtri- 
bution, it is enacted as followeth : All ordinaries, as well the judge: 
of the preregative courts of Canterbury and York, as all other ordinaries and 
ccclgſiaſtical judges, and every of them, having power to commit adminiſtration of 
the goods of perſons dying inteſtate, ſhall and may and are enacled to proceed 
and call adminiſtrators to account, for and touching the goods of any perſon dying 
intc/iate; and upon bearing and due conſideration thereof, to order and make 
juſt and equal diſtribution of what remaineth clear (after all debts, funerals, and 
juſt expences of every ſort firſt allowed and deducted) amongſt the wife and 
children, or chilareas children, if any ſuch be, or otherwiſe to the next of kin- 
ared to the dead perſon in equal degree, or legally repreſenting their flocks pro 
ſuo cuique jure, according to the laws in ſuch caſes, and the rules and limi- 
tations hereafter ſet down , and the ſame diſtributions to decree and ſettle, aud 
to compel ſuch adininiſtrators to obſerve and pay the ſame by the due courſe of bis 
 majeſty*s eccleſiaſtical laws : ſaving to every one ſuppoſing him or themſelves ag- 
grieved, their right of appeal, as was always in ſuch caſes uſed. ſ. 3. 
Provided, that this af, or any thing herein contained, ſball not any ways 
Prejudice or hinder the cuſtoms obſerved within the city of London, or within 
the province of York, or other places, having known and received cuſtoms p- - 
iar 
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iar to them ; but that the ſame cuſtoms may be obſerved as formerly, any thing 
herein contained to the contrary notwithſtanding. ſ. 4. 

And all ordinaries and other perſons by Ibis att enabled to make diſtribution of 
the ſurpluſage of the eſtate of any perſon dying inteſtate, ſhall diſtribute the whole 
ſurpluſage of ſuch eftate or eſtates, in manner and form following ; that is to ſay, 
one third part of the ſaid ſurpluſage to the wiſe of the inteſtate, and all the reſidue 3 
by equal portions, to and amongſt the children of ſuch perſons dying inteſtate, and 
ſuch perſons as legally repreſent ſuch children, in caſe any of the ſaid children be \ 
then dead, other than ſuch child or children (not being heir at laꝛp) who ſhall have q 
any eſtate by the ſettlement of the inteſtate, or ſhall be advanced by the inteflate in his 
life time, by portion or portions equal to the ſhare which ſhall by ſuch diſtribution 
be allotted to the other children to whom ſuch aiſtribution is to be made: And in 
caſe any child, other than the heir at law, who ſball have any eſtate by ſeltlement 
from the ſaid inteſtate, or ſhall be advanced by the ſaid inteſtate in his life time 
by portion not equal to the ſhare which will be due to the other children by ſuch 
diſtribution as aforeſaid ; then ſo much of the ſurpluſage of the eſtate of ſuch 
inteſtate, to be diſtributed to ſuch child or children as ſhall have any land by 
ſettlement from the inteſtate, or were advanced in the life time of the inteſtate, 
as ſhall make the ejtate of all the ſaid children to be equal as near as can be 
eſtrmated : But the heir at law, notwithſtanding any land that he ſhall have by 
deſcent or otherwiſe from the inteſtate, is to have an equal part in the diſtribu- 
tion with the reſt of the children, without any conſideration of the value of the 
land which he hath by deſcent or otherwiſe from the inteſtate. ſ. 5. 

And in caſe there be no children, nor any legal repreſentatives of them , then 
one moiety of the ſaid eftate to be ollotted to the wife of the inteſtate, the reftau? 
of the ſaid eſtate to be diſtributed equally to every of the next of kindred of the 
inteſtate, who are in equal degree, and thoſe who legally repreſent them. . 

Provided, that there be no repreſentations admitted among collaterals, af 
brothers and ſiſters children. ſ. 7. | 

And in caſe there be no wife, then all the ſaid eftate to be diſtributed equali; 16 
and amongſt the children. ſ. 7. | 

And in caſe there be no chill, then to the next of kindred in equal degree of en. 

unto the inteſtate, and their legal repreſentatives, as aforeſaid, and in no othe;" 
manner whatſoever. ſ. 7. 

Provided alſo, and be it enacted, to the end that a due regard be had to cre 
ditors, that no ſuch diſtribution of the goods of any perſon dying inteſtale be mo”, 
till after one year be fully expired after the inteſtate's death; and that fuch an 
every one to whom any diſtribution and ſhare ſhall be allotted, ſhell give bond 
with ſufficient ſureties in the ſaid courts, that if any debt or debts truly owing by 
the inteſtate ſhall be afterwards ſued for and recovered, or otherwiſe dly mad? 
to appear, that then and in every ſuch cafe be or ſhe ſhall reſpecti vely refund 
and pay back to the adminiſtrator his or her rateable part of that debt er delle, 
and of the cofts of ſuit and charges of the admimiſtrator by reaſon of ſuch debt, 
out of the part and ſhare ſo as aforeſaid allotted to him or ber, thereby to enable 
the ſaid adminiſtrator to pay and ſatisfy the ſaid debt or debts ſo diſcovered after 
the diſtribution made as aforeſaid. . 8. 
Provided always, and be it enatted, that in all caſes where the ordinary hath 
uſed beretofore to grant adminiſtration cam teſtamento annexo; he ſhall con 
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tinue ſo to do, and the will of the deceaſed in ſuch ment expreſſed ſhall be 
performed and objerved, in ſuch manner es it ſhould have been i, this att bod 
never been made. 1. 9. 

And by the 29 C. 2. c. 3. /. 25. for explaining the ſaid ſtatute, ir is 
declared, that nothing therein ſhall extend to the eftates of femes covert thyt 
ſhall die inteftate, but that their huſbands may demand and have adminiſtration 
of their rights, credits, and other perſonal eſtates, and recover and enjoy the ſame, 
as they might have done before the making of the ſaid act. 

And by the 1 J. 2. c. 17. V after the death of a father any of his children 
ſhall die inteſtate without wife or children, in the life time of the mother; ever 
brother and ſiſter, and the repreſentatives of them, ſhall have an equal ſhare with 
her, any thing in the ſaid act to the contrary notwithſtanding. 

Of any perſon dying inteſtate] T. 8 W. Petit and Smith. Prohibition 
was granted to the delegates, to ſtay a ſuit there, becauſe they compelled 
an executor to make diſtribution of the ſurplus, he having 501 deviſed to 
him as a legacy; becauſe, there being a will, and an executor, the ſpi- 
ritual court cannot compel diſtribution, but only where the party dies 
inteſtate. L. Raym. 86. 

And in the caſe of the Mug and Sir Richard Raines, M. 10 UV. If an 
executor be ſued in the eccleſiaſtical court to make diſtribution, he no: 
being reſiduary legatee ; though that were allowed by the canon law, yet 
the king's bench would grant a prohibition to ſtay any ſuch ſuit; tor all 
ſuits for diſtributions were prohibited by the king's bench, until the ſta. 
tute of the 22 & 23 C. 2. c. 10. made them lawful; and they are on!. 
lawful fo tar as is warranted by that ſtatute, which is only in cale of per 


tons dying inteſtate, L. Raym. 363. 


E. 3 G. 2. Hatton and Hation, Strange moved for a prohibition tc 
the prerogative court, in a {uit there inſtituted by the next of kin again:! 
the executor, to make diſtribution of the ſurplus, there being a ſpeciuic 
legacy to the executor z for that altho* there have been variety ot 
deciſions upon this point in courts of equity, where they have ſometimes 
held the executor to be a truſtee for the next of kin as to the ſurplus, yet 
there was no inſtance of the ſpiritual court's judging of a truſt, or ſetting 
up any intereſt contrary to the common law. He inſiſted, that in the 
caſe of a will the judge below is fun#us officio, when he hath: granted pro- 
bate, as to all purpoſes but calling for an inventory according to the ſta- 
tute of the 21 H. 8. c. 5. And he cited the caſe of Petit and Smith, as 
reported in the 5 Med. 247. where the teſtator gave 51 to the executor, 
and the daughter cited him to make diſtribution, and a prohibition was 
granted. And in a report of the fame cafe in Comb. 378. it is ſaid by 
Holt chief juſtice, they never pretended to diſtribution in the caſe of an 
executor z and they only do it in the caſe of an adminiſtrator by virtue of 
the ſtatute; and he denied the notion in 2 Int. 33. that executors mult 
divide. Dr. Sayer on the contrary endeavoured to maintain, that the 
ipiritual court had concurrent juriſdiction with the court of chancery in 
this caſe, as well as in legacies; and inſiſted that this is a partial inteſtacy, 
as to the ſurplus. But the court was clearly of opinion, that the ſpiritual 
court could not intermeddle ; and ſaid, that in cafe of an inteſtacy, 7. 

7 | We | uled 
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ufed to be prohibited, as in Carter 125. 1 Lev. 233. and that the 
ſtatute of diſtribution inlarged, and not barely confirmed their power, as 
appears by the hiſtory of that ſtatute in Kaym. 496, &c. And the rule 
for a prohibition was made abſolute. And the court offered, that if the 
common lawyers on the doctor's ſide, who were Reeve, Lee, and Faza- 
kerley, would ſay that they thought there was any thing in it, the plaintiff 
ſhould declare in prohibition ; but they declined it. S. 865. 

To order and make juſt ond equal diſtribution] T. 10 H. Clerke and 
Clerke, Clerke died inteftate, His wife took out letters of adminiſtra- 
tion to him. Clerke, brother to the inteſtate, cited the defendant into the 
ſpiritual court, to make diſtribution of the inteſtate's eſtate. The de- 
tendant there ſuggeſts, that the brother hath goods of the inteſtate in his 
hands to the value of 200 l. And upon this the fpiritual court orders him 
to bring the 200 1 into court, to the end it may be diſtributed. And for 
not bringing it in they excommunicate him. Upon which he moves in 
the king's bench for a prohibition ; and it was granted as to the whole 
proceſs that compelled him to bring in the 200]. For by the court; The 
jpiritual court hath power to make diitribution of the eſtate, when it is 
come in, but not to fetch it in; becauſe that is to hold plea of debt: but 
the ſpiritual court might refuſe in this caſe to proceed to the diſtribution, 
until the brother had brought in the 2001], but they cannot excommuni- 
cate him for not bringing it in. L. Raym. 585. 

Diſtribution] Where there is only oe perſon that can take, the ſtatute 
veſts the right in that perſon ; altho' in ſuch calc it is not ſtrictly and lite- 
rally a diſtribution. 3 P. Will. 50. 

Shall not any ways prejudice or hinder the cuftoms objerved within the city 
of London, or within the province of York, or ether places} Which cuſtoms 
will be conſidered in their order atterwards. 


One third part of the ſaid ſurpluſage to the wife of the inteſtate] And this, 


it is faid, altho' ſhe be a papiſt. For in the cate of dying inteſtate, it 18 
the act of the law. It is the legiſtator that gives theſe diitributt7e ſhares to 
the widow and next of kin. It is a ſucceſſion ab znte/?ato to a perional 
_ eſtate, ſimilar to a deſcent of land, where an heir, tho” a papiſt, if above 
the age of 18 years and 6 months, may inherit. T. 1730. Davers and 
Dewes. 3 P. Will. 48. 

By the ſame reaſon, it ſhould ſeem, that a papiſt is capable of taking 
an tenant by the curteſey, or tenant in dower. bid. 49. in a note by the 
editor, | | | 

The refidue—to and among ſt the children] An infant in ventre {a ere, at 
the time of the death of the father, was held clearly, by the lord chancellor, 
do be intitled to a ſhare by the ſtatute of diſtribution; for he is, in the eye 
of the law, a child, and ought to be provided for as well as the reſt. A 
1698. Ball and Smith. 2 Freem. 230. 1 ah, 

Other than ſuch child or children, not being beir at law) Altho* by this 
ſtatute the heir at law ſhall not abate, in reſpect of the land which he hath 
by deſcent or otherwiſe from the inteſtate ; yet if he hath had any ad- 
vancement from his father in his life time, otherwiſe than by land as 
aforeſaid, he ſhall abate for the ſame, in like manner as the other — 
| DE, 4X2 2 
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In like manner it lcemeth chat cabeireſſes ſhall bring together into hotch- 
pot, ſuch advancement (not being lands) as they thali reſpectively have 
tecei ved from wir father, before they thall be intitied to receive thei: 
leveral diſtrihutive ſhares; agreeably to the general purport of the act, 
which is, evidently, to promote an cquality as much as may be. 

Note, Littleton faith (1 I/. 176.) that hotchpot ſignifieth a pudding; 
unto which his learned commentator afjenteth :; but this doth not explain 
to us the meaning of the word, but carries us further from it; for it doth 
not import that kind of food in general, but metaphorically ſuch only as 
is compounded of divers ingredients. fetch is a Saxon word, not yer 
altogether out of uſe, and fignifieth to fake: And pet is a word well 
known. And the compound 4s/ch pot is nothing but ſhaking things to- 
gether in an urn or other veſſel; and is eaſily transferred to a commixture 
of the childrens. portions. And this is what by the civilians is called ca- 
lie E505 tir, 

Heir at law] E. 5 G. 2. Pratt and Pratt at the rolls. Lord chief 
juſtice Pratt died ſeiſed of borough engliſh lands, leaving ſeveral children. 
And having made no will, it became a point upon the ſtatute of diſtribu- 
tion, whether the youngeſt ſon (to whom the lands deſcended by the 
cuſtom of borough engliſh) ſhould abate for theſe lands, or ſhould be 
conſidered as an heir at law, who by the ſtatute is to have a diſtributive 
ſhare without any allowance for lands by deſcent. And it was ruled by 
Sir Joſeph Jekyll, maſter of the rolls, that he ſhould allow for thele lands. 
For he ſaid, the ſtatute only intended to provide for the heir of the family, 
who is the common law heir, and not for one who is only heir by cuſtom 
in ſome particular places. Str. 935. 

But in the caſe of Lutwyche and Lutwyche, E. 1733. Thomas Lut- 
wyche, eſquire, died inteſtate, poſſeſſed of a perſonal eſtate, and ſeiſed of 
2 copyhold in fee, at Turnham Green, which was in the nature of borough 
engliſh. The queſtion was, whether the youngeſt ſon, upon whom the 
copyhold deſcended, ſhould have an equal ſhare with the other children 
of the perſonal eſtate, excluſive of the copyhold, or only ſo much as with 
that copy hold would make his portion equal to that of the other children. 
By Talbot lord chancellor: The heir at law is the eldeſt fon, and not 


the heir in borough engliſh ; and the exception in the ſtatute extends only 


to the eldeſt fon. Yet nevertheleſs the youngeſt ſon, who is heir in bo- 
rough engliſh, ſhall not bring the borough engliſh eſtate into hotchpot. 
There is no law to oblige him to do this, but only this ſtatute ; and there 
are no words in the ſtatute that require it: for the ſtatute ſpeaketh only 


aof ſuch eſtate, as a child hath by ſettlement, or by the advancement of 


the inteſtate in his life time. And it was decreed, that the youngeſt ſon 
ſhould have an equal ſhare with the other children, without regard to the 
value of the borough engliſh eſtate. | | 
And the caſe of Pratt and Pratt came after this cafe before the lord 
chancellor Talbot; and he reverſed the decree of the maſter of the rolls, 
and decreed agreeable to this caſe. Caſ. Tall. 276. : 
Mo fhall have any eftate by the ſettlement of the irteſtate, or ſhall be ad. 


vanced by the inteſtate in his life time] It hath been determined, that ſmall. 


incon- 
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inconſiderable ſums, occaſionally given to a child, cannot be deemed an 
advancement or part thereof, Thus maintenance money, or allowance 
made by the father to his fon at the univerſity, or in travelling, or the 
like, is not to be taken as any part of his advancement ; this being 
only his education : and it would create charge and uncertainty, to inquire 
minutely into ſuch matters. So, putting out a child apprentice, is no part 
of his advancement, for it is only procuring the maſter to keep him for ſeven 
years inſtead of the parent. lender and Kae, at the Rolls, 7. 1718. 
But the father's buying an office for the ſon, tho' but at will, as a gen- 
tleman penſioner's place, or a commiſſion in the army, theſe are advance- 
ments pro tanto. Morten and Norton, M. 1692. By the lords commul- 
ſioners. Rawlinſon and Hutchins. 3 P. Will. 317. 

Alſo a proviſion made by a marriage ſeltlement, altho' it is in nature of 
a purchaſe, yet is ſuch an advancement, as that a child claiming a diſtri- 
butive ſhare ſhall firſt bring the ſaid advancement into hotchpot. As in 
the caſe of Phyney and Phyney, I. 1708. The father, on his ſon's marri- 
age, covenanted in caſe of a ſecond marriage, to pay to the firſt fon by 
the firſt wife 00 l. There was a ſon, and ſeveral other children, of the 
firſt marriage. The father of theſe children died inteſtate. By the court : 
The heir muſt bring the 5001 into hotchpot, altho* in nature of a pur- 
chaſer under a marriage ſettlement. 2 Yern. 638. 

So in the cafe of Edwards and Freeman, M. 1727. Before King lord 
chancellor, aſſiſted by Raymond chief juſtice, and the maiter of the rolls, 
and Price and Forteſcue juſtices, Mr. Freeman, on his marriage, entred 
into articles, in conſideration of the ſaid marriage, and of 4000! portion, 
to ſettle an eſtate to raiſe portions for daughters, in caſe there were no 


ſons, that is to ſay, if but one daughter the ſum of 50001, it two or more 


then the ſum of 60001 equally amongſt them, to be paid at their reſpec- 
tive ages of 18 years, or days of marriage, which ſhould firſt happen; 
and 801 a year maintenance in the mean time to each daughter, The 
marriage took effect; and they had iſſue one daughter only, and no ſon. 
Then the wife dies. Afterwards Mr. Freeman married a ſecond wile 
and had by her a ſon and a daughter; and died inteſtate, Jeaving a perional 
eſtate to the amount of 20000], The daughter by his firſt wife, at that 
time, was about 12 years of age; and ſome time after, married the 
plaintiff Mr. Edwards: And they brought their bill, to have an account 
of the perſonal eſtate of Mr. Freeman, and their diſtributory ſhare thereof. 
And the only queſtion was, whether this 50001] ſhould not be looked 
upon to be ſo far an advancement of the plaintiff the wife of Mr. Ed- 
wards, that if ſhe would have any farther ihare of her father's perſonal 
eltate, they muſt bring this 50001 into hotchpot.— For the plaintiffs it was 
argued, that they were intitled to a diſtributory ſhare, without regard to 
this 50001, which was no advancement, either within the words or mean- 
ing of the act, which intended only an advancement of children after they 
are in being, and when they are about being married or diſpoſed of in the 
world; but this, if any, was an advancement long before the plaintiff 
was born, and when it was wholly unknown and uncertain whether there 
ever would be ſuch a daughter: That it was likewiſe contingent and un- 
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tain, after ſhe was born, whether ſhe would ever be intitled to this fortune 
or not; for if ſne had died before 18 or marriage, it would have ſunk 
into the inheritance, for the benefit of the heir; and ſhe was but 12 year; 
of age at the time of her father's death, and therefore might have died 
before ſhe was intitled to this 50001: That the ſtatute muſt operate, 
either at the time of the father's death, or within a year after at furtheſt ; 
but in this caſe the plaintiff was not intitled to her 50001, either in her 
tather's life time, or within a year after; and the diftribution was not to 
wait, till it ſhould appear whether ſhe would attain 18 or be married 
That this 50001 was not a voluntary proviſion moving from the father, 
but the plaintiff was a purchaſer e in conſideration of her mother's 
portion; and ſuppoſe a child had money of his own, and agreed with his 
father, in conſideration thereof, to have a portion from his father, after 
his death; or if a collateral relation had purchaſed ſuch a portion from 
the father for his child, certainly this would not be an advancement ; and 
the intent of the ſtatute was, to make them all equal out of the Father”; 
perſonal eſtate, not out of what was purchaſed for them by others, or by 
the mother, as in this caſe.—On the other fide, it was argued for the 
detendants, that the 50001 thus provided for by the ſettlement, was an 


advancement within the meaning of the ſtatute ; which appears through- 


out to intend and preſerve an equality between the children: That the 
itatute makes no diſtinction, whether it was a voluntary proviſion of the 
tather, or aroſe from the contract of the parties; and a child provided for 
tither way, is provided for; and it is not like the caſes put, where a 
child, either with his own or a relation's money, purchaſes an eſtate, or 
a ſum of money from the father, but a direct ſale, as much as it would 


| have been to any ſtranger : That this portion, tho' not payable till after 


the father's death, was nevertheleſs a proviſion for her by him, in his lite 
time, as the act ſpeaks; as the principal part of it, to wie, the ſecurity, 
was executed by him in his life time; and as he was not at liberty to 
controul it; and ſuppoſe he had given ſuch a portion payable at his death, 
this would certainly have been a good proviſion within the ſtatute ; and 
here the portion is payable as ſoon as poſſibly it can be wanted, namely, 
at 18 or marriage, and a maintenance of $0 1 a year in the mean time, 
and thoꝰ it. is true, that a portion out of lands ſinks in the inheritance, if 
the party dies before it becomes payable, which if it were a perſonal eſtat2 
it would not, yet that is not material here, ſince the ſtatute makes no di- 
ſtinction whether the portion is payable out of the real or perſonal eſtate : 
That if a bill had been brought immediately after the father's. death for 
a diſtribution, there could be no inconvenience in ſetting apart a ſum to 
anſwer the contingency, when it ſhould happen, no more than in the caſc 
of debts, which is every day done; and there are ſome whoſe eſtates are not 
got in till ſeveral years after their deaths; and a diftribution may very 
properly be made thereof from time to time, as they come in.— And the 
court were all clear of opinion, that this was an advancement by the father 
in his life time, within the meaning of the ſtatute tho* contingent and 
future, ſo that ſhe could not have that and her diſtributory ſhare likewiſe. 
And the maſter of the rolls faid, that the civil law made no Nee 
pbetwecen 
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between a real and perſonal eſtate, but only moveable and immoveable; 
and the words of the act, which ſpeak of a proviſion made by the father 
in his life time, are very proper to diſtinguiſh between that and a proviſion 
made by his will. And the chief juſtice ſaid, ſuppoſe the father had left 
but 2000 | perſonal eſtate, it would be extremely hard, that the eldeft 
daughter ſhould have her 50001, and a ſhare of the 20001 alſo. And the 
lord chancellor ſaid, he thought any ſettlement in or out of lands, either 
by annuity, rent, or portion, would be a proviſion within the ſtatute ; 
and that ſuch proviſion might be valued and brought into the collatio bo- 
norum, if they think it worth their while; that the 50001, whether called 
contingent or not, 1s an intereſt, and ſuch a one as would happen within 
a reaſonable time, to wit, fix or ſeven years after the tither's death; that 
the diſtribution muſt be made as the eſtate ftands at the father's death, 
and the parties are to give bond to refund, if debts aiterwards appear 
and future debts due to the inteſtate mult be diſtributed as they can be got 
in; that here the contingency has happened, and ſhe is now at liberty to 
ſay, whether ſhe will ſtick to that proviſion, or bring it into the compu- 
tation of collatio bonorum, in order to have an equal ſhare with the reft. 
But as to the 801 a year maintenance, that is not to be brought in, being 
only for the education and maintenance of the daughter, which the pa- 
rents were beſt judges of.— And accordingly the decree was pronounced. 
1 Abr. Eq. Ca). 249. 

So in the caſe of Lid and Twithem, H. 1715; the lord chancellor 
Cowper was of opinion, that the word portion in the ſtatute, with reſpect 
to younger children, includes an eſtate in land as well as in money; and 
that this land, in the computation of the eſtate to be diſtributed, is to be 
added to, and computed with the other parts of it : but with reſpect to 
the eldeſt ſon, whatever land came to him from his tather, by detcent, or 
otherwiſe; he is to have his ſhare, without any conſideration of the value 
of ſuch land. Yiner. Executors. [Z. 10.] 3. 

So if the father ſettles a rent out of his lands upon a younger child, this is 
an advancement. 2 P. Will. 441. 

Likewiſe if the father by deed ſettles an annuity upon a child, to com- 
mence after his death; this is an advancement pro tanto: and by the 
lame reaſon, a rever/ion ſettled on a child, as it may be valued, is an ad- 
vancement allo. 2 P. Will. 442. 

But whatever a child receives out of the mother”s eſtate, it is ſaid, ſhall 
not be brought into hotchpot. As in the caſe of Holt and Frederic, J. 
1726. A man married, and had three children, two ſons and a daughter: 
His wife ſurvived him; and having, out of her own eſtate, given a 1000] 
to her daughter in marriage, died inteſtate, leaving thoſe three children. 
The queſtion was, whether the daughter, who had received this 10001, 
ought to bring it into hotchpot, before ſhe ſhould receive any further ſhare 
of her mother's perſonal eſtate. The lord chancellor King ſaid, it weighed 
with him, that the act of diſtribution was grounded upon the cuſtom ol Con- 
don, which never affected a <ideww's: perſonal eſtate ;, and that the act icems 
to include thoſe within the clauſe, of hotchpot who are capable ot naving a 
wife as well as children, which mult be huſbands only. And ſo in this 
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caſe (tho* without much debate) his lordſhip ruled, that the daughter 


ſhould not bring the 1000], which ſhe had received in her mother's life 
time, into hotchpot. 2 P. Will. 356. 

And if a child who has received any advancement from his father ſha] 
die in his father's life time, leaving children; ſuch children ſhall not be 
admitted to their father's diſtributive ſhare, without bringing their father”; 
advancement into hotchpot : As in the cafe of Pread and Turner, M. 1729. 
A father had ſeveral children, and in his life time advanced in part one of 


them. The child thus advanced in part died in his father's life time, 


leaving iſſue, Afterwards the father died inteſtate, poſſeſſed of a conf 
derable perſonal eſtate. It was ruled, that the iſſue of the dead child mult 
bring into hotchpot what their father received in part of advancement, a: 
he, if living, muſt have done; in regard the iſſue ſtands in the place and 
ftead of the father, claims under him, and cannot be in a better condition 
then the father if living would have been, and had claimed his diſtributive 
fhare. 2 P. Will. 560. | 

And the reaſon is, becauſe ſuch children do not take in their own right, 
but as repreſenting their father deceaſed.—But whether thoſe grand- 
children, having been advanced ſome more ſome leſs by their father in his 
life time, ſhall bring their ſeveral advancements into hotchpot one with the 
other, before they ſhall diſtribute their deceaſed father's ſhare of then 
grandfather's perfonal eſtate, doth not appear to have been determined. 
If their father alſo died inteſtate, then it ſeemeth that they ſhall be re- 
quired to bring into hotchpot ; for in ſuch caſe they take, not from their 
grandfather, but from their father: and this brings it within the genera! 
rule aforegoing. | 

But where there are only grandchildren, their fathers or mothers re- 
ſpectively. having died in the life time of their grandfather ; in ſuch caſe, 
they take in their own right, and not by repreſentation of their father or 
mother deceaſed. Whether thele alſo ſhall bring into hotchpot, either all 
together, or thoſe deſcended from the fame ſtock amongſt themſelves re- 
ſpectively, may upon the like grounds be matter of doubt. But it ſeemet! 
that this cate is farther off from the rule than the former. For here they 


do not take by repreſentation, but each in his own right. And the ſtatute 


doth not ſeem to require that the collatio bonorum ſhall extend further than 
to children, or the repreſentatives of ſuch children: In like manner as the 
cuſtom of London doth not extend to grandchildren (as will appear atter- 
wards) ; ſo neither doth the cuſtom of the province of York. 

A doubt likewiſe may ariſe, and the ſolution thereof will be the ſame, 
where a grandchild hath received ſome advancement, not from his father, 
but from his grandfather ; whether or no ſuch grandchild ſhall bring his 
ſaid advancement into hotchpot with the brothers and ſiſters of his father 


deceaſed. The grandchild in this caſe taketh not in his own right, but 


as repreſentative of his father; and therefore, as it ſeemeth, ſhall not 
bring his own portion, but only his father's portion, into hotchpot.— 
But concerning theſe points, no adjudication hath occurred. : 

By portion not equal to the ſhare which «ill be due to the other children) A 


other 


Mills. Diſtribution. 
other children; but the wife ſhall have no advantage of it. H. 1701. 
Ward and Lant. Prec. Cha. 182. 184. 


degree. For the perfect underſtanding whereof, it is to be obſerved, that 
kindred are diſtinguiſhed either by the gt line, or by the collateral : 
The right line is of parents and children, computing by aſcendents and 
deſcendents : The collateral line is between brothers and ſiſters, and the reſt 
of the kindred amongſt themſelves. Hl. Par. 327. 

And foraſmuch as proximity between two perions proceeds either from 
this, that they are deſcended one from the other (which makes the con- 
nexion between aſcendents and deſcendents), or from their being both de 
ſcended of one and the ſame perſon (which makes that of collaterals) ; . 
judge therefore of the proximity between two perſons, by the number o 
generations which make both the one and the other of the ſaid connexions. 
And theſe generations are called degrees, by which we itep from one perſon 
to another, in order to make the computation of their kindred, in tho 
manner hereafter explained. 1 $/rah. Dom. 631. 

Thoſe of the right line are reckoned upwards, as parents; or down 
wards, as children: thoſe of the collateral line are reckoned ex {ronfuc/; 
or ſide-ways, as brothers and ſiſters, uncles and aunts, and fuch as are 
born from them. Hl. Par. 327. 

And there is no difference between the cui and can law in the af- 
cending and deſcending line; but every generation, whether atcending or 
deſcending conſtitutes a diſferent degree: Thus the father of John is related 
to him in the firſt degree, and fo likewite is his ſon; his grandfather and 
grandſon in the ſecond; his greatgrandfather and greatgrandion in the 
third. This is the only natural way of reckoning the degrees in the direct 
line, and therefore univerſally obtains, as well in the cv and canon, 25 
in the common law. Blackſt. Deſcents. 8. 

But there is a difference in reckoning the collateral line. Thus, if we 
would know in what degree of collateral kindred two perſons tand ac- 
cording to the cv law z we mult begin our reckoning from the one or 
them, by aſcending to the perſon from whom both are branched, and then 
by deſcending to the other to whom we do count, and it will appear in 
what degree they are: For example, In brothers and fiiters lons;z take 
one of them, and aſcend to his father, there is one degree z {rom the 
father to the grandfather, that is the ſecond degree; then defend from 
the grandfather to his ſon, that is the third degree; then from his n to 
his ſon, that is the fourth degree. 1 ft. 23. 3 

But by the canon law, there is another computation. Hor the ca- 
noniſts do ever begin from the ſtock, namely, from the perion of whon 
they do deſcend, of whole diſtance the queſtion is: For example, it che 
queſtion be, In what degree the ſons of two brothers ſtand by the canon 
law, we muſt begin from the grandiather, and deſcend to one ion, that E 
one degree; then deſcend to his ſon, that is another degree; then deſcend 
again from the grandfather to his other ſon, that is one degree; then de- 
ſcend to his ſon, that is a ſecond degree. So in what degree &ther of then 
Vol. II. | 4 1 ate 


To every of the next of kinared to the inteſtate, who are in equal degree] 
Here it is very material to . e who are theſe next of kindred in equal 
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| are diftant from the common ſtock, in the ſame degree they are diſtar; 
between themſelves. And if they be not equally diſtant, then we muſt 
obſerve another rule, viz. in what degree the molt remote is diſtant from 
the common ſtock, in the ſame degree they are diſtant between themſelves, 
and ſo the moſt remote makes the degree. 1 Inf. 24. 

Collateral kinſmen agree with the lineal in this, that they deſcend from 
the ſame ſtock or anceitor ; bur they differ in this, that they do not de- 
ſcend from each other. Collateral kinſmen then are ſuch as lineally {prin 
from one and the ſame anceſtor, who is the ſtirps, root, or common ſtock, 
from whence theſe relations are branched out. As if John has two ſons, 
who have each a numerous iſſue ; both theſe iſſues are lineally deſcended 
from John as their common anceſtor ; and they are collateral kinſmen to 
each other, becauſe they are all deſcended from this common anceſtor, 
and all have a portion of his blood in their veins, which denominates them 
conſanguinei, Blackſt. Deſc. 9, 10. 

And the very being of collateral conſanguinity conſiſts in this deſcent 
from one and the ſame common anceſtor. Thus John and his brother 
are related; why? becauſe both are derived from one father: John and 
his firſt couſin are related; Why? becauſe both deſcend from the ſam: 
grandfather : And his ſecond couſin's claim to conſanguinity is this, that 
they both are derived from one and the ſame greatgrandfather. In ſhort, 
as many anceſtors as a man hath, ſo many common ſtocks he hath, from 
which collateral kinſmen may be derived. And as we are taught by holy 
writ, that there is one couple of anceſtors belonging to us all, from 
whom the whole race of mankind is deſcended; the obvious and un- 
deniable conſequence is, that all men are in ſome degree related to each 
other. Id. 10, 11. 

The different manner of calculating the degrees, may perhaps be better 
apprehended by the following table : Wherein it is to be obſerved, that 
the numeral roman letters at the top, expreſs the degrees by the civil law; 
and the figures at the bottom, expreſs rhe degrees by the canon law. 
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And here it is evident, that the degrees in the deſcending and aſcending 


lines are by both laws the ſame. Thus the ſon is in the firſt degree, the 


grandſon in the ſecond, and the greatgrandſon in the third, by both 
laws, in the deſcending line. So the father is in the firſt degree, the grand- 
father in the ſecond, and the greatgrandfather in the third, and ſo on, 
by both laws, in the aſcending line. , 

But in the co//ateral line the calculation is different. Thus the couſin 
german is in the fourth degree by the civil law, and in the ſecond degree 
by the canon law. For by the civil law, we aſcend firſt to the father, 
which is one degree; from him to the common anceſtor the grandfather, 
which is the ſecond degtee; from the grandfather we deſcend to the uncle. 
which is the third degree; and from the uncle to the couſin german, 
which is the fourth degree. But by the canon law, we begin at the com- 
mon anceftor the grandtather, and reckon downwards from him to the 
father, which is one degree; from the father to the inteſtate is the ſecond 
degree: ſo, on the other ſide, from the grandfather to the uncle is the 
firſt degree; and from the uncle to the couſin german is the ſecond de- 
gree: And by what degree they are diſtant from the common anceſtor, 
by the ſame degree they are diſtant from each other, that is, in the ſe- 
So in reckoning to the ſon of the nepliew, or 
brother's grandſon: By the civil law, we aſcend to the father, which is 
one degree; from the father we deſcend to the brother, which is the fe- 
cond degree; from the brother to the nephew, whick is the third degree ; 
and from the nephew to the ſon of the nephew, which is the fourth de- 
gree, But by the canon law, we begin at the common anceſtor the 
father, and reckon down from him to the inteſtate, which is one degree : 
Then, on the other ſide, from the ſame common anceſtor the father to 
the brother is one degree; from the brother to the nephew is the fe- 
cond degree; and from the nephew to the ſon of the nephew eis che third 
degree: And by the rule before laid down, in what degree the further or 
them is diſtant from the common anceſtor, in the ſame degree they are 
diſtant from each other; fo that here the inteſtate and the fon of his 
nephew, or brother's grandſon, are diſtant by the canon Jaw in the third 
degree of kindred. 

and the reaſon of the different methods of computing the degrees ot 
contanguinity in the collateral line, between the civil law on the one hand, 
the canon law on the other, ſcemeth to be this: The civil law re- 
Sards conſanguinity principally with reſpect to ſucceſſions, and therein 
cry naturally conſiders only the perſon deceaſed, to whom the relation 13 
aimed; it therefore counts the degrees of kindred according to the 
amber of perions through whom the claim mult be derived from him, 
and makes not only the ton of his nephew, but alſo his couſin german, 
to be both related to him in the fourth degree, becauſe there are three 
perſons between him and each of them. The canon law regards conlan- 
guinity principally with a view to prevent inceſtuous marriages, between 
thoſe who have a large portion of the ſame blood running in their reipcc- 
tive veins; and therefore looks up to the author of that blood, or the 
ommon anceſtor, reckoning the degrees from him; ſo that the fon of 

the 
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the nephew is related in the third canonical degree to the perſon propoſed, 
and the couſin german in the ſecond ; the former being diftant three 
degrees from the common anceſtor, and therefore deriving only one 
fourth of his blood from the ſame fountain with the perſon propoſed 
the latter, and alſo the perſon propoſed , being each of them diſtant 


only two degrees from the common anceſtor, and therefore having one 


half of each of their bloods the ſame. Black. Deſe. 41, 42 

For perſons deicended from one common anceſtor, in the firſt de- 
gree, have the whole blood of their ſaid common anceſtor ; in the ſe- 
cond degree, they have but half the blood of the ſaid common anceſtor 
in the third degree, they have but half of that half, that is, one fourth ; 


in the fourth degree, only half of that fourth, that is, one eighth; in 


the fifth degree, one ſixteenth ; and ſo on in infinitum. 

The common law regards conſanguinity principally with reſpe& to 
deſcents z and having therein the ſame object in view as the civil, it may 
ſeem as if it ought to proceed according to the civil computation. But 
as it alſo reſpects the purchaſing anceſtor, from whom the eſtate was de- 
rived, it therein reſembles the canon law, and therefore counts its degrees 
in the ſame manner. Indeed the deſignation of perſon, in ſeeking for 
the next of kin, will come to exactly the ſame end (tho? the degrees will 
be differently numbered) which ever method of computation we ſup- 
poſe the law of England to ule ; ſince rhe right of repreſentation in the 
deſcent. of real eſtates (of the father by the ſon, and ſo on) is allowed to 
prevail in infinitum. This allowai-.e was abſolutely neceſſary, ele there 
would have frequently been many claimants in exactly the ſame de- 
grees of kindred, as (for inſtance) uncles and nephews of the deceaſed ; 
which multiplicity, tho* no inconvenience in the Roman law of part- 
ible inheritances, yet would have been productive of endleſs confuſion, 
where the right of ſole ſucceſſion, as with us, is eſtabliſned. The iſ- 
ſue or deſcendents therefore of the brother of John, are all of them 
in the firſt degree of kindred, with reſpect to inheritances, as their fa- 
ther when living was; thoſe of his uncle in the ſecond; and ſo on; and 
are called to the ſucceſſion in right of ſuch their repreſentative 
proximity. 

The right of repreſentation being thus eſtabliſhed, the rule with regard 
to the deſcent of real eſtates amounts to this; that, on failure of iſſue 
of the perſon laſt ſeiſed, the inheritance ſhall deſcend to the iſſue ot 
his next immediate anceſtor. Thus if John dies without iſſue, his eſtate 
ſhall deſcend to his brother, who is lineally deſcended from his next im- 
mediate anceſtor, their father. On failure of brethren, or ſiſters, and 
their iſſue, it ſhall deſcend to the uncle of John, the lineal deſcendent of 
their common anceſtor, the grandfather ; and ſo on. Blackft. Ibid. 

But this repreſentation in infinitum amongſt collaterals, is not admitted 
in the ſucceſſion to perſonal eſtate, the ſame being reſtrained and limit- 
ed by the ftatute, (as will appear afterwards). 

In the caſe of Vingate and Fitch, M. 21 Ja. Adminiſtration upon the 
ſtatute of Hen 8, was granted to the brother of the half ow 0 
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brother of the whole blood appealed to the delegates, alledging that he 
was nearer of kin by the eccleſiaſtical law ; and the delegates inclining to 
repeal the adminiſtration, and to grant it to the brother of the whole 
blood, a prohibition was granted to try the matter thereupon by the com- 
mon law : for this being ordained by ſtatute, it was ſaid, that it ought 
to be interpreted according to the common law. 2 Rolls Ar. 503, 

And in the caſe of Blactbcrougb and Davis, E. 13K. Holt chit 
juſtice ſaid, that the conſtruction of the ſtatute of diſtribution, on the 
proximity of degrees, muſt be according to the common law. 12 Med, 
616. bs” 

But the more modern caſes ſeem to ſuppoſe, that the ſaid ſtature, being 
made in an eccleſiaſtical matter, ſhall be conſtrued according to the rules 
of the civil law. 

Upon which account, the learned Dr. Harris obſerves, that the 
three firſt chapters of the 118th Novel of Juſtinian, deſetve the 
reader's attentive conſideration ; not only becauſe they contain the lateſt 
policy of the civil law, in regard to the diſpoſition of inteſtates eſtates; 
but becaule they are the foundation of our ſtatute law in this reſpect. 
And they are ſtill (he ſays) almolt of continual uſe, by being the genera! 
guide of the courts in England, which hold cognizance of diſtributions, 
in all thoſe caſes, concerning which our own laws have been cither ſilent, 
or not ſuficiently expreſs. Harr. Juſtin. ad finem. 

And therefore it is judged requiſite to inſert the ſaid three chapters here 
at length, and in the progreſs to obſerve what alterations have been 
made by the ſtatute aforeſaid, and by the other laws of this realm, and 


how far the ſaid Novel with reſpect to this matter ſeemeth to be {till a 
rule and direction, 


CHAPTER Tus F 1RK-S.T: 
Of the ſucceſſion of DESCENDENTS, 


« FF a perſon dieth inteſtate, leaving a deſcendent of either 


by ſex, or of whatſoever degree; ſuch deſcendent is to be pre- 
« ferred to all aſcendents and collaterals. And if any of the de- 
« ſcendents of the deceaſed ſhould die, leaving ſons or daughters 
„or other deſcendents, they ſhall ſucceed in the place of their 

parent, and ſhall be intitled to the ſame ſhare of the inteſlate's 
« eſtate, which their parent would have had if ſuch parent had 
« lived. And this kind of ſucceſſion is termed a ſucceſſion in 
«« flirpes; for in the ſucceſſion of deſcendents we allow no priority 
of degree, but admit the grandchildren of any perſon by a 
« deceaſed ſon or daughter to be called to inherit that perſon to- 


« gether 
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« gether with his ſons or daughters, without making any diſtinc- 


« tion between males and females, or the deſcendeuts of males 
« and females.” 


And what the civil law diſtributes in this manner amongſt the children 
and other deſcendents, the ſtatute clearly enough apportioneth amongſt 


is a wife ſurviving. And herein the civil, canon, common, and ſtatute 
laws do all agree, in giving this preference to deſcendents, excluſive of 
all aſcendents and collaterals, 
Only with reſpect to grandchilaren, theſe by the civil law, even when 
alone, altho* they deſcend from various ſtocks, and are unequal in their 
numbers, will take the eſtate of their deceaſed grandfather per ſtin pes, and 
not per capita; as ſuppoſe a man ſhould die, leaving grandchildren by 
three different ſons, already dead, to wit, three by one ſon, ſix by ano- 
ther, and twelve by another, each of theſe claſſes of grandchildren would 
take a third of the eſtate, without a'y regard to the inequality © he 
numbers in each claſs, But as to this point in England, the cou: ts in 
- which diſtributions are cognizable, will order the diviſion of an eſtate in 
ſuch caſe to be made per capita; and this, partly from a motive of equity, 
and partly from a conſideration of the intent of the ſtatute, which directs 
an equal and juſt diſtribution :; and when the act mentions repre/catation, 
it mutt be underſtood to refer to it, in thole caſes only, where repre- 
ſentation is neceſſary to prevent excluſion, but not to reier to it in 
thoſe caſes, where all the claimants are in equal degree, and therefore can 
take each in his own right. arr, Juſt. ibid. | ; 

And if in the caſe of the ſucceſſion of a father, who leaves behind 
him one or more children, his widow ſhould happen to be big with 
child, the child in the mother's womb would be reckoned among the 
children of the deceaſed, And if the other children ſhould pw ced to a 
partition of the eſtate, it would be neceſſary to lay aſide one jhiar for the 
child that is to be born, and to name a curator to it, vio may t ge care 
of its intereſt ;- unlels they ſhould think it more convenient m oily 
the partition until the birth of the child, either by cealon of the un- 
certainty whether the child will be born alive or not, or becauſe it 
may happen that there may be more children than one of this ':rth. 
1 Strah, Dom. 624. 

But this proviſion is rendred more effectual by the ſtatute aforeſaid, 
which requires that no diſtribution ſhall be made till after the exp 
of one year from the inteſtate's death, within which time ſuch child or. 


children will be born. | 


CHAPTER 


them, taking in together with them the wife of the deccaſcd whc.ic nere 
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CHAPTER rus SECOND. 
Of the ſucceſſion of ASCENDENTS, 


HEN the deceaſed leaves no deſcendents, if a father 
or mother or other aſcendent ſurvive him, we decree, 
« that they ſhall be preferred to all collateral relations; except 
«« brothers or ſiſters, as ſhall be hereafter more particularly de- 
* clared. And if divers aſcendents are living, we prefer thoſe 
** who are in the neareſt degree, whether they are male or fe- 
„ male, paternal or maternal. And when ſeveral aſcendents con- 
« cur in the fame degree, the inheritance of the deceaſed muſt 
* be ſo divided, that the aſcendents on the part of the father may 
* receive one half, and the aſcendents on the part of the mother 
the other half, without regard to the number of perſons on 
« either fide. But if the deceaſed leaves brothers or ſiſters of the 
* whole blood, together with aſcendents, theſe collaterals of the 
« deceaſed ſhall be called with the neareſt aſcendents; and al- 
* tho' the ſurviving parents are a father and mother, the inheri- 
* tance mult be fo divided according to the number of perſons, 
te that each of the aſcendents, and each of the brotlicrs and ſiſters, 
* may have an equal portion.” | 


ec 
«c 


If a father or mother ] By the law of England, when a child 
dieth inteſtate leaving a father; the father is ſolely intitled to the whole 
perſonal eſtate of the inteſtate, excluſive of all others; and anciently, that 
is, in the reign of king Henry the firſt, a ſurviving father, or mother, 
could have taken even the real eſtate of their deceaſed child. But this 
law of ſucceſſion was altered ſoon afterwards; for we find by Glanville, 
that in the time of king Henry the ſecond, a father or mother could 
not have taken the real eſtate of their deceaſed children, the inheritance 
being then carried over to the collateral line. And it hath ever fince 
been held as an inviolable maxim, that an inhericance cannot aſcend. But 
this alteration in the law made ſince the reign of king Henry the firſt, did 
not extend to perional eſtate ; ſo that before the ſtatute of the 1 7. 2. 
c. 17. if a Child had died inteſtate, without a wife, child, or father, the 
mother would have been intitled to the whole perſonal eftate ; but by 
that ſtatute, every brother and ſiſter, and their repreſentatives, ſha!l have 
an equal ſhare with her. Herr. Ft. id id. 

Or other aſcendent ] Here it is manifeſt by the civil law, that 
aſcendents, of whatever degree, ſhall be preferred before all collaterals 
(except in the caſe of brothers and ſiſters as aforeſaid). But by Holt 
chief juſtice, in the caſe of Blackbcrough and Davis, it was holden, _ 

this 
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this is altered by the ſtatute; which prefers the next of kin tho' col- 
laterals, before one tho” lineal that is more remote. 1 P. Vill. 51. 

In the ſaid caſe of Black&5rouzh and Davis, H. 13. Adminiſtration 
being granted to the grandmother, the aunt moved for a mandamus to 
have it granted to her, urging that the firſt adminiſtration was void, 
ſhe being nearer in degree. But by Holt chief juſtice: In ſuch caſe 
it is not void, but only voidable; and it is a matter |,» erly conteſtible 
in the ſpiritual court. And if they are in equal degree, the ſpiritual court 
hath election. And the grandmother is as near as the aunt, becauſe the 
deſcent to either would be a mediate deſcent, the medium of which is the 
father. But the court thought the advantage on the grandmother's ſide, 
in this reſpect, that ſhe ſtands in the right line. Afterwards the aunr 
moved for a mandamus to have @7i6:7::7, being in_cqual degree. 
On the contrary, it was argued, that ſhe was not jntuled to it, being not 
ſo near as the grandmother, ſor the grandmother ſtands in the place of 
the mother, and is in the ſecond deg:ce to the inteſtate ; the aunts arc 
the daughters of the grandmother, and the daughters cannot be in 
equal degree with their mother. And by Holt chief juſtice; No 
mandamus ought to be in this cais. And he ſaid, as by the com- 
mon law, father and mother were nearcr than brother and filter, fe 
grandfather and grandmother are nearer than uncle and aunt, And 
the grandmother in this caſe 1s the root of the Kindred, whereas the 
aunt is only a branch. 1 Salk, 38. 351. Prec. Cha. 27. 12 Med. 623 

1 P. Vill. 51. I. Raym. 684. 

So in the caſe of ¶oodroſſe and Miectemoruh, in the court of chancery, 7. 
1719, it was clearly agreed, that if one dies inteſtate, leaving a grand: 
mother and uncles and aunts; the grandmother is intitled to the perlonal 
eſtate, in excluſion of the uncles and aunts. Prec. Cha. 527. 

If divers aſcendents are living, we prefer thoſe who arcin the near- 
eſt degree, whether they are male or female, paternal or maternal | 
And conformable hereunto are the words of the {tatute, that in fuch caſe the 
diſtribution ſhall be made amongit the next of kindred who are in equa! 
degree. So in the caſe of Moor and Barttem, May 13, 1723. where 
the next of kindred to the inteſtate were a grandfather by the father's ſide, 
and a grandmother by the mother's ſide; it was decrecd, that they ſha!! 


by the father's ſide may in ſome reſpects be more worthy of blood (as in 
cale of the deſcent of lands); yet in this reſpect, dignity of blood is not 
material. 1 P. Will. 53. 

And when ſeveral aſcendents concur in the ſame degree, the 
inheritance of the deceaſed mult be to divided, that the aſcendents 
on the part of the father may receive one half, and the alcendents 
on the part of the mother the other half, without regard to the 
number of perions on either tide] By the cuſtom of France (Mr, 
Domat tells us), in purſuance of the rule paterna paternts, materna makernis, 
the remoteſt aſcendents are preferred to thoſe that are nearer, with reipect 
to the goods deſcended from their ſtock. And this, he ſays, ſeemeth to 
Vor, II. 4 be 


take in equal moieties, as being in equal degreee; for tho? the grandfather 
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be more equitable and natural; and there ſeemeth even to be ſomething of 
a hardſhip in the contrary rule. 1 crab. Dom. 639. 

And with us, in reſpect of the deſcent of lands, the rule holdeth, that 
lands which came by the father ſhall deſcend to the heirs on the part of 
the father, and the lands which came by the mother ſhall deſcend to the 
heirs on the part of the mother, But with reſpect to the diſtribution of 
perſonal eſtate, the Ratute requires an equal diſtribution amongſt all tuch 
aſcendents as are in equal degree. 

If the deceaſed leaves brothers and ſiſters — together with 
aſcendents, theſe collaterals of the deceaſed ſhall be called with 
the neareſt aſcendents] If it ſhould here be aſked, whether the 
brother of an inteſtare would exclude the grandfather by the civil law; 
the novel appears at firit ſight to anſwer it very fully in the negative, by 
enacting, that if the deceaſed leaves brothers and ſiſters, together with 
aicendents in the right line, theſe collaterals ſhall be called with the 
neareſt alcendents. And the generality of writers have underſtood il1: 
paſſage, as admitting aſcendents and brothers to take jointly : Yet a con- 
trary interpretation hath been given by ſome civilians, and for this. 
amongſt other reaſons, that as a benefit is hereby intended to the 
brothers and ſiſters, this benefit to them would be ſo much the leſs, as 
the aſcendents are farther diſtant from the perſon deceaſed, whereas on the 
contrary in reaſon it ought to be ſo much the more. As for example; 
ſuppoſe there are two brothers, and a father and mother, in this caſe cach 
brother would receive a fourth part; but if there be no father or mother, 
it may happen that there ſhall be four grandfathers and grandmothers, 
and then each brother would have but a ſixth part; ſo there may be 
eight greatgrandrathers and greatgrandmothers, in which caſe each brother 


would receive but a tenth part; and ſo on. But this queſtion ſeems now 


to be ſettled in England, in conſequence of three determinations ; the 
firſt of which was given in the exchequer, in the cafe of Poole and 
Flaw, T. 1708; the ſecond, in the caſe of Nerbary and Vicars, before 
Forteſcue, matter of the rolls, M. 1749; and the third was delivered by 
the lord chancellor Hardwicke, in the cate of Evehn and Evelyn, I. 17 54- 

Harr. Tuſtin. ibid. | 
Which caſe of Evelyn and Evehn was this. By the lord chancellor 
lardtwicke: This caſe is between the grandfather and the brother ot 
the deceaſed. It is inſiſted on the behalf of the grandfather, that he 1s 
in equal degree of conſanguinity with the brother of the deceaſed, and ih- 
titled to an equal ſhare of his eſtate under the ſtatute of diſtribution. 
The ſtatute ſays, that the ordinary (in caſe there ſhall be no wife, chil- 
dren, or childrens children) ſhall make a juſt and equal diſtribution 
among the next of kindred to the dead perſon in equal degree, or le. 
gally repreſenting their ſtocks pro ſuo cuique jure, “ according to 
the laws in ſuch caſes, and the rules and limitations hereafter 
„ jet down,” Which limitation is only a particular ſpecification in 
what caſes repreſentation ſhall be allowed; and there is nothing more - 
prefiec 
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preſſed in the ſtatute, than that the eſtate ſhall be diſtributed cqually to 
every the next of kin to the inteſtate, who are in equal degree. 

This point has been already twice determined in courts of equity. Firſt, 
in the caſe of Poole and Miba; and afterwards in the cafe of Norbury 
and Vicars. 

But it has been inſiſted on for the grandfather, that both theſe decrees 
are erroneous z and that according to the computation by the civil law, 
the grandfather and brother are in equal degree, and conſequently ate 
equally intitled. 


And I do agree, that in this caſe the computation of degrees ought to 


be according to the rules of the civil law ; and that thoſe of the 
common law are only to be regarded in matrimonial caſes. Notwith- 
ſtanding which, I ſhall adhere to the determination of the cafe of Poole 
and Wilhaw. I have ſeen the lord chief baron Ward's, and Mr. baron 
Price's reports of this caſe, and alſo that of Mr. Dodd (afterwards chief 
baron). The latt of which, tho' but ſhort, is the cleareſt of the three. 
It was a bill brought by the grandmother, for a ſhare of her grandſon's 
eſtate equally with his brother. And it was inſiſted on for her, that 
ſhe was in equal degree of conſanguinity, and equally intitled, But the 
reporter ſays, All the court contrary ; and there has been no 
« ſuch uſage ſince the making the ſtatute.” And I know of none 
ſince; tho? it is 83 years ſince that ſtatute was made. The ſubſequent 
decree at the rolls was conformable to this. And therefore I ſhall not 
attempt to overthrow theſe determinations, 

But if this was res integra, I think there are ſtrong grounds both from 
the common and civil law, to prefer the brother to the grandfather, 
The words in the ſtatute © pro jug cuigue jure, according to the laws 
<« in ſuch caſes,” refer to certain precedent rules and methods of expound» 
ing the law. 

The civil law is no part of the laws of England, any further than it 
has been received here in certain caſes. In decent of lands there is but 
one degree between brother and brother. Ses lord chief juſtice Hale's 
argument in the caſe of Collingwocd and Pace, I Feiir. 423. who tays, 
that according to the computation oi degrees according to the laws of 
England, brother and brother makes one degree. And the brother is 
diſtant from his brother and ſiſter in the firſt degree of conſanguinity. 
And he adds, that tho? the brother is by the civil law in the ſecond de- 
gree from the brother, yet they ſay, in collaterals i e87 proximor fratre, 
 tdeoque in collateralibus nullus ef primus gradus, fed ſecundas ovtinet vicem 
Primi. In the caſe of Blackborough and Davis, 1 P. Wil. go. the lord 
chief juſtice Holt delivered the opinion of the court, and ſaid, that the 
laws of England, and not any foreign law, ought to govern in this 
caſe, and he cited the Saxon laws and others to the point then in 
queſtion, which was concerning a perſonal eſtate. 

What I have ſaid would, I think, alone be ſufficient to ſupport 
the determination in the caſe of Poole and H//paw ;, as it ſhews, that the 
conſtruction of the ſtatute ought to be according to the law of England. 


Dat 1 further think, that according to the Roman law alone, there would 
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be ſufficient ground to ſupport the reſolution. How the matter of ſuc- 
ceſſion of collaterals ſtood upon the law of the twelve tables, and what 
alteration it received by the conſtitution of the emperor Claudius, and 
the /enatus-conſullum Tertillianum made in the time cf the emperor Ando 
ninus Pius the adopted ſon of Adrian, ſo as to let in the mother who was 
before excluded, may be ſeen at large in Vinnius's commentary on t! 
Inſtitutes *. By the text itſelf of the Inſtitutes , it appears, that the 
grandmother was not to take as well as the mother. The words are, 
Peſtea autein ſenatus-corſulto Tertultans, quod divi Adria temporivus fot L 
eft, plenifſime de trijli ſucceſſiune matris non etiam avie de ferendum, cautum t. 
See Vinnius's comment on this paſſage, page 543, who ſhews that it was 
in the time of Antoninus Pius. But Heinecius's Syntagma, lib. 3. tit. 
examines all the arguments, and inclines to Juſtinian's opinion. By 55 
Code 4, the ſiſter is preferred with the grandmother or grandfather. 

But the whole has been altered by the Novels of Juſtinian.—ſt has 
been ſaid, that the Novels were never received in the weſtern empire, 
But this is not ſo in the generality in which it was laid down. For they 
have been received in all countries where the civil law has been received, 
as much as other parts of that law; which has never, ſince the declenſion 
of the weſtern empire, been taken for the abſolute rule of law in any 
nation. All the commentators on the civil law, conſider the Novels as 
part of the Roman law. They call them us noviſſimum. Vinnius, in 
his commentary on the Inſtitutes &, has a difiertation which he calls ras 
ſuceedendi ab inteſtalo ex jure noviſſimo. Now by the 118th Novel, the bro- 
thers are let in to take an equal ſhare with the father and mother, It is 
true that Mr. Domat is of another opinion |, But Voet maintains the 
former opinion with great clearnets : 1rd non ſatis expeditum eft, &c . 
In this paſſage Mr. Voet ſhews, that the emperor in the above cited 
Novel has emphatically laid, fratres et ſorores cum proximis grada aſcend?” 
tibus vocari; which mention of the next in degree would be intirely ſuper— 
fuous, if it was not intended to denote thoſe who are in the firſt aſcending 
degree; ſince it is a certain rule of law, that there is no repreſentation in 
the e aſcending line. He afterwards ſhews what abſurdities follow, by let— 
ting in remoter perſons in the aſcending line to ſhare with the brothers ; 
ſince the more remote they were, the more in number they might be, and 
conſequently would carry away a great ſhare from the brothers, as the 
citure iS to be divided into as many portions as there are perſons. He then 
argues from the words of the Novel, which fays, that the brothers ſha)! 
be called to ſucceed equally with the aſcendents in the next degree (See 
the critique on theſe words, in Domat before cited) Si aut pater aut male, 
Fucrint. hence it follows, that they are not to come in promilcuoully 
with all aicendents; but Si pater aut mater fuerint, And he gives ſome 
additional reaſons to ſupport his opinion. Si aut pater theſe are the words 


Lib. 3. tit. 2. par. 3. + Lib. z. tit. 3. par. 2. 1 Lib. 6. tit. 58. J. 9. 
$ 4to edition at Leyden, 1726. pa. 554. Folio edition at Paris, 1713. Vol. iſt. 
Part. 2d. Book 2d. Tit. 2d. Sect. i. Paragr. 7th. Or Strahan's Tranſlation 2d edition, 
page 629, Hague edition 1731, Vol. ift. hot 38th. Tit. 17. Paragr. 13. 


page 587. | 
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of the Novel as cited by Vogt; but in the Novel itſelf it is $7 et pater (e. 
xa ralne » wing eos). Upon which Mr. Domat argues, that the words 
fi et, bay, cron94cd from the Greek, ſignify et #, However Mr. Voet's 
general rcaſoning may be preferred to Domat's, it is not fair in him to 
alter the words of the Novel, on purpole to favour his own interpretation; 
when he could not but know, that a contrary one had been founded on the 
words as they ſtand in the Novel. 

The 1o:d chief juſtice Hale in the place above cited (1 Ventr. 423.) ſays, 
that the brothers is the firſt degree in collaterals. And the text of the In- 
ſtitute * ſays, ſaperier quidem ct inferior cognatio 4 primo gradu incipit ; at 
ea, que lranſoerſs aumeratur, @ fecund?. 

Vinnius, who is a very acute commentator, in the is ſaccedend! ex jure 
n9vi//tino above cited, has an argument to prove, that the right of ſucceed- 
ing is not always according to the proximity of degrees, In which (p. 556.) 
are theſe words, Concludo igitur fiert peſſe, ut aliqui, peri gradu conjlituts 
jure proximitatis, ſoli ſuccedant, exdiiy.s its qui eccem gradu aut etiam propin- 
quiore ſunt, ft ullorum jus fit pottus, This ſhews, that one. perſon may be 

referred to another in equal degree, i eus jus fit priits. 


In the preſent caſe—Tp/a utilitas, juſti prope mater et i, inc lines to the 


preferring the brother to the grandfather ; ſince there is in young perſons 
a natural /pes accreſcendi, This alone indeed would not be tutficient to 
ground a determination upon; but, joined to other reaſons, it has its 
weight. And ſince not only the reaſons are on this fide the queſtion, but 
the determinations have been that way, and to overthrow them would 
tend to introduce inconveniencies, as it might diſturb diſtributions already 


made, which is an argument of the greateſt weight in the law, I ſhall de- 


termine this point in tavour of the brother, to the excluſion of the grand- 
tather, 


CHAPTER Turs-T-HIRD. 
Of the ſucceſſion of COLLATERALS. 


IF a perſon leaves neither deſcendents nor aſcendents at the 
1 | time of his death, we firſt call his brothers and fſiſters of the 
„ whole blood, whom we have allo called to inherit with the fa- 
« thers of deceaſed perſons. And when there are no brothers ot 
„the whole blood with the deceaſed, we call thoſe, who are ei- 
ther by the ſame father only, or by the ſame mother. And it 
* the deceaſed leaves brothers, and alſo nephews by a deceaſed 
* brother or ſiſter; thoſe nephews ſhall be called to ſucceed with 
© their uncles and aunts of the whole blood to the deceaſed : but 
however numerous thoſe nephews are, they ſhall be intitled 
only to that ſhare, which their parent would have taken, if 


14 


* Book 3d. Tit, Eth. Part, 1ft, | 
- « alive, 
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& alive. From whence it follows, that if a man dies, and is furs 
« yived by the children of a deceaſed brother of the whole blood, 
« and alſo by brothers of the half blood, then his nephews (that 
ie, the children of his brother by the whole blood) are to bo 
«« preferred to their uncles and aunts ; for altho' fuch nephews are 
% themſelves in the third degree, yet they are preferred, as their 
parent would have been, if living. And on the contrary, if a 
man dies, and is ſurvived by a brother of the whole blood, and 
by children of a brother of the half blood deceaſed, theſe ne- 
** phews are excluded, as their father would have been, if he had 
lived. But among collaterals, we allow the privilege of repre- 
+ {entation to the ſons and daughters of brothers and ſiſters, and 
no farther ; and we grant it only to brothers and ſiſters children, 
when they concur with their uncles or aunts, paternal or ma- 
ternal : for when aſcendents are called to inherit, we by no 
* means permit the children of a deceaſed brother or ſiſter to 
Hare in the ſucceſſion; altho' the father or mother was of the 
* whole blood with the deceaſed brother. But we have ſo far al- 
lowed the right of repreſentation to brothers and ſiſters children, 
that being only in the third degree, they are called to inherit 
*© with thoſe who are in the ſecond : And this is evident, becaule 
brothers and fitters children are preferred to the uncles and 
aunts ot the deccaſed, paternal as well as maternal ; altho' 
** they are all in the third degree of cognation.—But if a deceaſed 
perſon leaves neither brothers nor ſiſters, nor brothers nor ſiſters 
children; we then call all the other collaterals, according to 
the prerogative of their reſpective degrees, preferring the nearcr 
to the more remote : and if ſeveral are found in the ſame de- 
* gree, the inheritance muſt be divided according to the nuraber 
of pertons. And this manner of dividing an inheritance is callud 
a diviſion zz capita.” Harr, Juſtin. ibid. 


Of the whole blood] We muſt here obſerve in relation to the 
Ziltinction between the whole blood and the half blood, that the law © 
England is different in this particular, according as the ſucceſſion regards 
lands of inheritance, or perſonal eſtate. In the caſe of inheritances, the 
whole blood is always preferred, and the half blood is no blood inheritable 
by deſcent. In ſucceſſion to perſonal eſtate, the law hath been more um— 
dertain; inaſmuch as the ſtatute takes no notice of this diſtinction betwech 
the whole blood and the half blood, but directs the diſtribution to be made 
2:130nglt the next of kindred in equal degree to the inteſtate. But it being 


certain that brothers and ſiſters of the half blood are in the ſame degree 
with brothers and fiſters of the whole blood, it hath been the general 
opinion, that according to the ſaid ſtatute, brothers and ſiſters of the hali 
Dol are intitled to an equal ſhare of the inteſtate's eſtate, with the vey 
| | thets 
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thers and ſiſters of the whole blood; altho' there are ſeveral precedents of 
judgments given, ſince the ſtatute, allowing the half blood to have but 
an half ſhare. But the law in this particular is now become fixed and 


and Crooke, upon an appeal from a decree in chancery, which had been 
given in favour of the half blood, and which was affirmed by the houſe 
of lords. 1 Strah. Domat. 658. | 

If the deceaſed leaves brothers and allo nephews] In the caſe of 
Malſb and Walſh, M. 1695. A man had three brothers; one of them 
died, leaving three children; another died, leaving two; and the third 
died, leaving five children; after which, he himſelf died inteftate. It 
was reſolved, that diſtribution ſhould be pc ch, and not per ftir 
and that all the children ſhould have equal: becauſe none of them tal::: 
by way of repreſentation, but all as next of kindred in equal dezree. 
Prec. Cha. 54. 

So in the caſe of Janſon and Bury, I. 1723. Lord chief baron Pury 


blood, who all died in his life time, all leaving feveral children. And 
now upon a bill exhibited for the diſtribution of his eſtate, it was decreed 
by the whole court of exchequer, that the diſtribution ould be por copiro, 
and not per ſtirpes; for now they do not take by reprejeatation, but as 
next of kin to the inteſtate. But if one of the brothers or ſifters of the 
chief baron had ſurvived him, the children of the re muſt have taken 
only by repreſentation, that is to ſay, per ffirpes. And the caſe in this 
court, between Vall and Thecabam, was cited, which was on Jun. 28, 
1711. Dr. Wall, the inteſtate, had two fiiters ; Suſanna, of the half 
blood, who left Samuel; Elizabeth, of the whole blood, who left John, 
Mary, and Dorothy. Both the ſiſters died in the life time of Dr. Wall. 
His wife, as adminiſtratrix, preferred a bill for direction in the diſtribu— 
tion; and the court decreed one moiety of the inteſtate's eſtate to the 
wife; and the other moiety ta be divided into four parts, one part for the 
iſſue of Suſanna, and three for the iſſue of Elizabeth. And no diſtinction 
was made, between the whole and the half blood. Bunb. 15 — nd ſo 
much for the 118th Novel of Juſtinian. We now procced with the cx- 
planation of the other parts of the ſtatute of diſtribution, and 07 the other 
ſtatutes conſequent thereupon. : 

No repreſentatives admitted among collaterals, cfier brother's ona feen“ 
children] In the caſe of Maw and Harding, T. 1691: The queſtion 
was, Whether theſe words of the ſtatute are to be intended of brothers and 
ſiſters to the inteitate ; or whether, when diſtribution falls eur amongit 
brothers and ſiſters, tho? remote relations to the inteſtate, reprelentation 
ſhall be admitted amongſt them. And the court held, that the repre- 
ſentation ſhould be only between the brothers and ſiſters to the inteſtate, 
2 Vern. 233. es, NY : 

In the caſe of Pett and Pett, T. 1700. The perſons claiming diſtribu-— 
tion were a deceaſed brother's daughter, and the grandchildren of another 
deceaſed brother. And it was held by the court, that the deccaſed bro- 
ther's daughter only was intitjed ; and that a decealed brother's or Ws 

grand 


certain, ever ſince the decree of the houſe of lords, in the caſe of Hats 


had ſeveral brothers and fiſters, ſome of the half, and lure of the whole: 


27 
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grandchildren ſhall not come in with a deceaſed brother's or ſiſter's 
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children. 1 P. Will. 25. 1 Salk. 250. 
So in the caſe of Bowers and Littlewood, M. 1719. A man died in- 
teſtate, leaving no wife or child, brother or fiſter, but his next of kin 
were an uncle by his mother's ſide, and a deceaſed aunt's child. The lat- 
ter brought a bill againſt the uncle for a ſhare of the inteſtate's eſtate. 
To which the defendant demurred ; and the demurrer was allowed. And 
the lord chancellor ſaid, that the caſe of Pett and Pett was in point ; and 
that what had been urged in regard to the hardihip of the caſe, was no- 
thing; for ſo it may cem hard, that if an inteſtate leaves a deceaſed bro- 
ther's only ſon, and ten children of a deceaſed half ſiſter, the ten children 
ſhall take ten parts in eleven with the ſon of the deceaſed brothe, and yet 
the law is ſo, becauſe they all take per capita, and not by way ot repre- 
ſentation. 1 P. Vill. 594. 
Thai no furh diſtribution of the goods of any perſon dying inteſtate be mnd- fil 
after one year | But the riglit to the diſtributive ſhare veſts immediately on 
the inteſtate's death. As in the caſe of Grice and Grice, I. 1708. Where 
a perſon, intitled to a diſtributory ſhare of an inteſtate's eſtate, died 
within a year after the inteſtate, it was decreed, that altho' by the Tapas 
no diſtribution is to be made within a year, yet the ſhare of the decealc: 
perſon is an interelt veſted, tranſmiſſible to his executors or Ae nen ; 
tor in this ſenſe the ſtatute makes a will for the inteſtate, and it is as if a 
legacy was bequeathed, payable a year hence; which would plainly be an 
intereſt veſted preſently, Nay, u here one died without wife or iſſue, and 
inteſtate, leaving a father, who allo died before taking out adminiſtration, 
or altering the Property of tne eſtate; yet by the ſtatute the right to the 
inteſtate's perſonal eſtate veſted in the father, and conſequently belonged 
to his executors or adminiſtrators, and not to the next of kin to tl ie Hirt 
inteſtate, who in this caſe happened to be a different perſon. 3 P. I. 49. 
Hujvands may demand and bade adminiſtration] By this explanatory act vi 
the 29 C. 2. the right of huſbands is ſaved, of adminiſtring to their WIVCs 
rights, credits and other perſonal eſtates. In the caſe of Cary and Tayler, 
A. 1693. The wife intitled by the ſtatute of diſtribution, died betone 
any diſtribution was made, and the huſband died ſoon after without taking 
adminiſtration to his wife: It was decreed, that the wife's ſhare ſhould 
go to the huſband's adminiſtrator, and not to the adminiſtrator of the wie. 
2 5 1 302. 
M. 1718. S6quib and Vhune. A wife intitled by the death of her liſter. 

to a perſona! eltate conliſting of things in action, died; her huſhand 
married again, and died inteſtate, without having taken adminiſtration to 
his firſt wife. The ſecond wife took out adminiſtration to him, and allo 
to the firſt wife of the goods not adminiſtred by the huſband. And it 
was decreed, that the firlt wife's ſhare of her ſiſter's perſonal eſtate, thould 
go to the adminiſtratrix of the huſhand. And the lord chancellor Cowper 
taid, that the exception in the ſtatute of the 29 C. 2. doth not confine it 
to the life of the huſband, or to the circumſtance of his having reduce 


any part of the wite's peric nal eſtate into poſſeſſion, but provides that no 
- pare 
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part of her eſtate ſhall be diſtributed among her relations after her. 1 P. 
ill. 378. 

Moi 718. Cart and Reeves. A wife died poſſeſſed of things in action. 
The huſband ſurvived, and died, without taking out letters of adminiſtra- 
tion to his wife. After which, the next of kin to the wife adminittted to 
her. And the lord chancellor Macclesfield held, that the wife's admi- 
niſtrator was but a truſtee for the ex-cutor of the huſhand. And he ſaid, 
that this clauſe in the act was made in favour of the huſband, and not to 
his prejudice ; fo that it was intended by the parliament, that the huſband 
ſhould be within the ſtatute of diſtribution fo as to take the wite's thin 
in action as to his benefit, but ſhould not be within the ſame as to 
prejudice ; for were the conſtruction to be otherwiſe, the huſband of the 
wife inteſtate would be in a worſe caſe than the next of kin, tho? ever ſo 
remote, which was not the intent of the ſtarute. 1 P. Will. 381. And 
the reporter adds, that Mr, Vernon cited the caſe of lady Aiſcough, wherein 
he faid, lord Cowper's opinion was the ſame with lord Macclesfield's, 
that the wife's things in action did velt in the huſband by the ſtatute of 
diſtribution ; ſo that ſince this refolution, the right of adminiſtration 
follows the right of the eſtate, and ought, in cafe of the huſhand's death 
after the wife, to be granted to the next of Kin to the huſhand, in the 
lame manner as it is granted to a reſiduary I:gatee. Id. 382. 

For if a huſband lurvive his wife, all intereſt veſted in her belong to 
him; and altho' he dies without getting them in, or taking out admi- 
niſtration to her, yet they belong to his repreſentatives, and not to her's. 
2 Abr. Eq. Cof. 424. 

So in the caſe of Humphreys and Bullen, T. 1737. The wife had a legacy 
left her by her huſband ; and after married a ſecond huſband, and died. 
Her ſecond huſband took out adminiſtration to her, but died before he 
received the legacy. His next of kin took out adminiſtration to him, and 
received the legacy. Another perſon took out adminiſtration to the wife 
of the goods not adminiſtred, and brought a bill againſt the huſband's 


adminiſtrator to repay the money. The queſtion was, whether it be- 


longed to the plaintiff in that right, or to the defendant as repreſentative 
of the huſband. The lord chancellor Herdwicke thought it ſo clear for 
the defendant, that he would not ſuffer it to be argued. He ſaid; This 
is a plain caſe, taking it as it ſtood on the old ſtatutes of adminiſtration, 
for thereby the huſband was intitled to adminiſtration if he ſurvived his 
wife. And as it ſtood on theſe ſtatutes, no body could call him to an 
account for the effe&s, for the party was to adminiſter for the good of 
the ſoul, but not to make a diſtribution. But by the 22 & 23 C. 2. c. 
10. adminiſtrators are liable to make diſtribution, one third to the wife 
of the inteſtate, and ſo on. Yet upon the penning of that ſtatute, tho? 
no notice was taken of the huſband being adminiſtrator of his wife, it was 
held not to be within the act; for no perſon could be in equal degree to 
the wife with the huſband, and ſo he was not ſubject to the ſtatute of 
diſtribution. Which matter is explained by the 29 C. 2. c. 3. J. 25. 


which ſays, the huſband may demand adminiſtration of his deceaſed wite's 
perſonal eſtate, and recover and enjoy the ſame, as he might _—_— 3 
efore 
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before that act, which was (before that act) as his own property. And 
if before the ſtatute of diſtribution, the huſband had died before he had 
called in the effects of his wife, and any other perſon had taken out ad- 
miniſtration to the wife, he would have been a truſtee for the huſband. 
So in the caſe of Cart and Reeves in lord Macclesfield's time, it was held, 
that an adminiſtrator de Lonis non of the wife was a truſtee for the repre. 
ſentative of the huſband. Therefore, tho' in point of law the plaintif” 
may be repreſentative of the wife, yet he is only a truſtee ſor the next of 
kin to the huſband ; and then the ;/laintiff, by bringing this bill againſt 
the perſon for whom he is intruſted, has been guilty of a breach of truſt, 
ſo his bill muſt be diſmiſſed, with coſts. 2 Ar. Cof. Eg. 445. 

Shall die tileffate without wife or child, in the life time of the mother} 
Before this ſtatute of the 1 F. 2. c. 17. If one died without wife or 
child, his mother had all, and his fiſters and brothers nothing; as the 
father ſurviving hath all at this day. And the reaſon of making this 
ſtatute was, becauſe the mother might marry, and carry all away to ano- 
ther huſband. 1 Salk, 251. | 

But if there be no brother or ſiſtef, or reprefentative of brother or 
ſiſter, then it is out of the ſtatute, and the mother ſhall have the whole. 
as ſhe had before the making of it, As in the caſe of Jackſon and Preuss. 
Lome, T.2 G. Ihe {on died inteſtate, without father, brother, or ſiſter; 
his mother living. She makes her will, and therein makes an executor 
and reſiduary legatce; and dies within a week after her fon, and without 
having taken adminiſtration to him. The brother of the mother takes 
out adminiſtration to the ſon, as his uncle and next friend. The mother's 
executor brings a bill againſt the uncle who was the ſon's adminiſtrator, to 
have an account of the perſonal eſtate of the fon in right of his teſtatrix, 
who was intitled to it by the ſtatute of diſtribution. Lord: chancellor 
Cowper laid, that the adminiſtrator of the ſon is only truſtee for the next 
of kin to the inteſtate who are intitled to a diſtribution by the ſtatute, and 
that in this caſe was the mother, the ſon dying without father brother 0! 
Aſter; and it is an intereſt veſted in the mother, tho' ſhe died before ad- 
miniſtration taken out to the ſon, and ſhall go to her executor and re. 
ſiduary legatee: And decreed acccordingly. Viner. Execut. (Z. 12.) 1. 

WWithout wife or child) J. 12 G.2. Keilway and Keiltoay. R. Keilway 
died inteſtate poſſeſſed of a conſiderable perſonal eſtate, and without 1tiuc, 
icaving a ie and ſeveral brothers and ſiſters, and his mother living. 
The wife under the ſtatute of C. 2. takes a moiety ; and a queſtion ariling 
upon the ſtatute of J. 2. how the other moiety ſhould be diſtribute. 
whether the mother ſhould have the whole, or only a diſtributive ſhare 
with the brothers and fiſters, a bill was brought in order to have the 


opinion of the court. Upon hearing, the lord chancellor King was 


clearly of opinion, and decreed, that the mother ſhould have no more 
than a ſhare of the other moiety with the brothers and ſiſters of the in- 
teſtate ; for the intent of the ſtatute was, to put the mother (who before 
ſtood upon the ſame footing with the father) in the ſame ſtate and con- 
dition only with theſe collaterals; ſo that whenever ſhe is intigled, they 
ſhall have an equal ſhare with her. Str. 710. 


And 
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And this caſe was affirmed to be law, by the lord chancellor Hard- 
wicke, in the caſe of Stanley and S/anley, May 15. 1739. 2 P. Vill. 345. 
Every brother and fifter] Jan. 24. 1740. Wallis and Hodſon. James 
Wallis died inteſtate, leaving a wife enſient with a daughter, and one ſon 
Towers Wallis. Towers Wallis died ſoon after his father, and then the 
mother was delivered of a daughter. A bill was brought by the daugh- 
ter for a moiety of the perſonal eſtate of Towers Wallis. A croſs bill 
was filed by the mother, praying that the whole perſona! eſtate of Towers 
Wallis might be decreed unto her. At the hearing of this cauſe, lord 
chancellor Hardwicke thought it was a matter of ſome difficulty, and 
directed it to ſtand over till he had conſulted with the civilians upon it; 
and now delivered his opinion: That the daughter, born after che 
death of her brother, was intitled to a moiety of his perſona! eſtate. 
This is a queſtion which depends upon the ſtatute 1 J. 2. c. 17. If the 
ſiſter had happened to have been born before the death of her brother, 
without doubt ſhe would have been intitled to a ſhare of her brother's 
perſonal eſtate equally with her mother. The only doubt is, inaſmuch 
as ſhe was a poſthumous ſiſter, and born after the death of her brother. 
But that circumſtance, I am of opinion, will make no difference. It was 
admitted by the counſel for the detendant, that upon the ſtatute of Cha. 2. 
a polthumous child ſhall have the benefit of a ſhare of the perſonal eſtate 
of his father, equally with the other children; for this is agreeable to 
the intent of that ſtatute, and to that debt of nature which parents owe 
to their children: Nor can any inconvenience ariſe from this; becaute 
the event of there being ſuch children, muſt happen in nine months at 
furtheſt, But it was objected, that in collateral ſucceſſions ab intefialo, as 
between brothers and filters, uncles and nephews, there is no ſuch debt 


of nature: That the diſtributary ſhare muſt veſt in the party at the 


time of the death of the inteſtate, or not at all; and that great in- 
conveniencies mult tollow trom a different determination; and that the 
veſting might be poſtponed, and broken in upon, and varied by a ſubſe— 
quent event: And in order to ſpecify an inconvenience of this fort chat 
might happen, the caſe of the half blood has been put that they are 
equally intitled to a diſtributary ſhare with the hole blood; that a 
mother might marry a ſecond huſband, and by that means the may be 
more brothers and ſiſters born at great diſtances of time, and therefore 
the diſtributiqn of the party's eſtate miglit perpetually vary, As to the 
firſt of theſe objections, that there is no debt of nature in collateral ſuccet- 
ſions, that is a circumſtance of no weight; for in the caſe of lineal ſuc- 
ceſſions, where that objection has been made uſe of as an argument for 
giving a ſhare to the poſthumous child, that has been only an additional 
corroboratory reaſon, and the primary reaſon has been the intention of 
the ſtatute to preſerve the eſtate of the father among his own children. 
As to the ſecond objection, that the eſtate mult veſt immediately upon 
the death of the inteſtate; it is true, that this is generally laid down in 
I Vern, 403. and 2 Vern. 274. but this objection is of equal weight in the 
caſe of lineal ſucceſſions ab inteſtato, as it is in collateral ſucceſſions; yet 
there it has never been allowed : and this appears by the opinion of lord 
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jection, that according to this doctrine, a poſthumous brother or ſiſter of 


TMills. Diſtribution. 
Raymond, 2 P. Will. 446. Edwards and Freeman. As to the third ob- 


the half blood would be able to take, which would introduce many in- 
conveniencies; it is very true, that on the ſtatute of Charles the ſecond, 
the half blood ſhall take equally with the whole; for that was finally ſet— 
tled in Shower's parliamentary caſes, 108. where all the learning on this 
head is collected together; but I do not find, that it was ever deter- 
mined on this ſtatute of James the ſecond, that a brother of the halt 
blood ſhould take as repreſentative of his brother deceaſed. In the 
caſe of Matis and Cowton, this point was argued, and many probable 
reaſons given for that fide of the queſtion; but there is no determi- 
nation, and I will give no opinion upon it. The principal reaſon upon 
which I found my opinion in the preſent caſe is, that the poſthumous 
{iſter was in ventre ſa mere at the death of her brother, and conſequently 
was a perſon in rerum natura. Upon this ground it is, that by the rules 
of the common and civil law, ſhe is capable of taking in ſucceſſion. By 
the rules of the common law, an enſient of this kind may be vouched in 
a common recovery; and in behalf of ſuch an enſient, a bill may be 
brought, and an injunction granted to ſtay waſte. So in the conſtruc- 
tion of wills and uſes, an infant of this fort is capable of taking. For 
notwithſtanding the caſe of So and Cutler, it is now ſettled, that iuch 
an infant 1s capable of taking by deviſe. And of this opinion were two 
judges, in the caſe of Scattergood and Zdge, according to a manuſcript re- 
port which I have of that caſe. But tho? this is ſo at common law, 
every body knows, that that which gave birth to the ſtatute of Charles 
the ſecond, was the contention then depending between the temporal and 
eccleſiaſtical courts, in relation to the power which the ſpiritual courts 
then exerciſed, of corapelling diſtributions, and taking bonds for that 
purpoſe. The riſe and progreſs of this diſpute is mentioned in 3 Med. 58. 
and Raym. 496. That ſtatute hath aſcertained that point in favour of 
the eccleſiaſtical courts; and the moſt material clauſes in it are relative to 
their law, and to the courie of proceedings in their courts. And the 
teveral expreſſions in the third ſection ſhew, that the main delign of 
the act was (as hath been mentioned) to make the exerciſe of that ju- 
riſdiction in the eccleſiaſtical courts legal, which before that time was 
condemned in the temporal courts. And in the cafe of S,) and Tracey, 
lord Holt who was then one of the counſel argued ſtrongly, that that 
{tatute was not to be conſtrued by the rules of the common, but ot 
the canon and civil law ; and a conſultation was thereupon awarded. In 
the caſe of Carter and Crawley, it was likewiſe held, that that ſtatute was 
directory to the ſpiritual courts, and was grounded principally on their 
law and the practice of their courts. In a caſe at the rolls, the maſter of 
the rolls was of opinion, that the ſtatute was to be conſtrued according to 
the canon and civil law; and afterwards, upon an appeal, lord King 
agreed to that opinion. This ſtatute of Charles the ſecond therefore con- 
firms the juriſdiction of the eccleſiaſtical courts which hath been men- 
tioned, and enlarges it. It ſets up the collatio bonorum which the civil 
law allows of. As this is fo, the ſtatute of James the ſecond mult be 

conſtrued 


Mills. Diſtribution. 


conſtrued by the civil and canon law likewiſe. In 1 Yer. 244. lord Hale 
was of opinion, that ſtatutes made in pari materia were to be taken into 
the conſtruction of one another; and that the ſtatute of the 14 Elia. re- 
lating to church leaſes, is a kind of an appendix to the 13 EU. relating 
to the ſame matter. And this rule of conſtruction holds more ſtrongly in 
the preſent caſe, than it did in that; for this ſtatute of James the ſecond 
is a continuance of that of Charles the ſecond, with three additional 
clauſes ; and therefore it is to be conſidered, as if the ſtatute of Charles the 
ſecond was repealed, and reenacted in it. And if this is fo, it is conſider- 
able what the civil law is in this particular; and by that law, an infant 722 
wentre ſa mere is conſidered as in , in thoſe reſpects which are for the 
benefit of the infant, tho? not in thoſe which are to his prejudice, This 
appears by many paſſages in the Digeſt. In the preſent caſe, the queſtion 
is de commodo ipſius partus merely, and no way relates to the prejudice of 
this infant; therefore the decree muſt be accordingly. 


ii, Of cuftoms in particular places. 


By a clauſe in the ſtatute of diſtribution, as hath been obſerved, theſe 
cuſtoms are ſpecially reſerved and excepted. What theſe cuſtoms arc, 
particularly within the city of London and the province of York, which 
comprehend ſo large and conſiderable a part of the kingdom, it is fome- 
what ſtrange that ſo few authors have taken any pains to inform their 
readers or themſelves. The civil law acknowledgeth not theſe cuſtoms ; 
nor yet doth the common law : and therefore perhaps neither civilians nor 
common lawyers have judged them a proper ſubject for their inquiries. 
And yet the general notion thereof ſeemeth to have ſprung from the civil 
law, which eſtabliſheth what the civilians call the /c2777me, or legal porti- 
on, altho* much different from theſe cuſtoms : And theſe cuſtoms are to 
ancient, and of ancient times were of ſuch general and almoſt univerſal 
extent; that ſome of the greateſt lawyers have doubted whether they were 
not part of the common law. | 

The matter in ſhort ſeemeth to have been plainly thus: Before the 
conqueſt, lands were deviſable by will; of which the gavelkind lands are 
a ſtanding inſtance. And in more ancient times ſtill, all rhe children, 
both male and female, inherited alike; and the eſtate, whether real or 
perſonal, deſcended to all equally. (1 Sale 251. Hales II. C. L. 220. 
| Dalrymp. Feud. 201, 202.) And this was agreeable to reaſon and nature; 
altho' not to the policy of government which ſucceeded, After the 
conquelt chiefly, came in the military tenures with the feudal law. The 
eldeſt ſon was fitteſt to bear arms; and to the end that during the 
ſervice he might be able to ſuſtain the dignity of the military profeſſion, 
he ſucceeded to the whole eſtate of land. And that the other chil- 
dren might not be deſtitute, a portion was provided for them out of the 
perſonalty, which the father might not give from them by will, nor the 
ordinary by diſtribution in caſe of inteſtacy. 

All antiquity ſpeaks of this as the general and eſtabliſhed law, except 


enly in ſome few boroughs and particular places, where the people lived 
| provably 
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probably by trade, and there were not lands ſufficient for the ſupport 
of arms: And this accounts for it, why the lands holden in burgage 
tenure continued ſtill deviſable by will, when no other lands were ſo, ex- 
cept only thoſe of gavelkind in Kent and in divers parts of Wales, 
which received not the laws of the conqueror. 

And this order continued during all thoſe reigns, whilſt the kings 
were ſupplied with ſoldiers by the lords of manors and others at a price 
and for a time agreed on. Until at laſt the kings and people coming int» 
other meaſures tor raiſing of ſoldiers, theſe military ſervices dwindled 
away, and were changed into pecuniary compenſations. Lands in the 
reign of king Henry the eighth became again deviſable by will. The re- 
ſtraints upon the perſonalty vaniſhed by degrees, and only ſome footſteps 


thereof remain in particular places. In the province of York, theſe mi. 


litary ſervices were the longer neceſſary, by reaſon of the continual in- 
curſions of the Scots“; and to this day a great part of the lands within 
chat province are not devitable by will; and until the reign of king 
William the third, a man there by his will might not diſpoſe of his per- 
ſonal eſtate from his wife and children, further than his own propor- 
tionable part; and one would think by molt, if not all, of the books 
which have been written upon the ſubject of wills, that have taken any 
notice of this matter at all, that the ſame law continueth ſtill ; as indeed 
it doth in the caſe of inteſtacies, altho' not in the caſe of laſt wills and 
teſtaments. For by the ſtatute of the 4 V. c. 2. power is given to the 
inhabitants of the province of York, to diſpoſe of their whole perſonal 


eſtate by will, notwithſtanding their cuſtom to the contrary ; except 


only in the cities of York and of Cheſter : And by the 2 & An. c. 5. 
the like power is given to the inhabitants of the city of York allo. 
By the 7 & 8 V. c. 38. the like power is given to the inhabitants of the 
principality of Wales. And by the 11 G. c. 18. the like power is given 


Ia the county of, Weſtmorland, there are many footſteps of this inſtitution, in 
the cuſtoms of the ſeveral manors. In the manor of Ravenſtonedale, wherein the cuſtoms 
were aſcertained by indenture betwixt the lord and tenants, in the zd and 4th of Philip 
and Mary, one article.is, that the tenants ball break or divide no farmbolds ; or, as the ſame 
is explained by a further indenture in the 22d year of queen Elizabeth, that none 9 th? 
tenants ſhall divide or fever their ancient and eu//omary tenements, Without ſpecial agreement 
with the lord or his ſteward for that purpoſe. Which cuſtom, being rivetted by the in- 
dentures, continues to this day, altho' the cauſe hath long ſince vaniſhed. But, by per— 
miſſion of the lords from time to time, ſo many ſeverances have been made, that it is dit- 


ht have been the value of an original 


In the maror of Kentmire, in the {aid county, there are remains of an eſtabliſhment, 
which ſeem to lead nearer to that point. It appears that the manor was anciently divided 
into four quarters; each quarter into fifteen tenements ; that each tenement confiſted of a 
proportionable quantity of incloſed ground, with paſture for ten cattle in a common 
paſture lying within each quarter reſpectively, and privilege for 80 ſheep in another paſture 
common to the whole manor ; that for each tenement a man ſerved the oflice of . 
conſtable, paid 28 a year to the curate of the chapel, and now pays 13s 4d rent to the 
lord of the manor. By which diſtinctions the tenements have been kept ſo far ſeparate, 
that it is eaſy to calculate what the ſoldier's eftate within that manor might be ſup- 


poſed to be worth by the year: for one of thoſe ancient tenements, well huſbanded, 


ſeemeth to be of the value at this day of about 81 a year, | 
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to the freemen of the city of London. But the law concerning the dif- 
tribution of inteſtates effects, in all the ſaid places, continues as it was 
before. | | 

Lord chief juſtice Cote, who might ſeem well able to give a good ac- 
count of theſe cuſtoms, had a fair opportunity in his commentary on the 

reat charter, where the reaſonable part is mentioned; but he paſſeth it 
over {lightly, contrary to his wonted manner, and ſays drily, that it is 
not by the common law: and quotes Bratton for the fame ; whereas 
Bratton doth not ſay ſo, but rather the contrary. 

The author of the Lato of Teftaments (which ſeemeth to be a book 
not altogether deſtitute of merit) profeſſeth expreſsly to treat of the 
cuſtoms of the city of London and province of York. And he hath 
collected a conſiderable number of caſes relating to that ſubject. But 
with regard to the city of London, by ſome fatality, he hath recited the 
ſtatute of the 11 G. c. 18. ſo imperfectly, that if he did underſtand it 
himſelf, it is impoſſible the reader ſhould underſtand it from his manner 
of expreſſing it: but it is plain he did not underſtand it; for all which 
he delivers tendeth to prove, that the cuſtom of the city of London ex- 
tends to wills as well as to the diſtribution of inteſtates effects, and to 
wills eſpecially. All which is in contradiction to the ſtatute, as will ap- 
ear. And of the ſtatutes which give to the inhabitants of the pro- 
vince of York the like power to diſpoſe of their whole perſonal eſtates by 
their laſt wills and teſtaments, he taketh not the leaſt notice, nor ever 
mentions them. | 

Dr. Gilſeu was a native of the province of Vork; and received his pa- 
trimony by the law and cuſtom of that province. He recites the ſta- 
tutes faithfully which take away the cuſtom as to wills within the pro- 
vince at large, and within the city of York in particular, and alſo with- 
in the principality of Wales ; but when he comes to ſpeak of the 
aforeſaid rea/onable part, having recited briefly the words of Bracton and 
Fleta, and juit mentioned the writs de rationabili parte bonorum in the re- 
giſter, he ſays a bare reference thereto may be ſufficient, ſince the ſaid 
right is fo far aboliſhed; and he adds, that it is now little more than 
matter of ſpeculation, what we find in the magna charta itſelf con- 
cerning the ſame reaſonable part. And when he comes to treat particu- 
larly of the diſtribution of inteſtates effects; altho' the clauſe of exception 
of theſe cuſtoms in the ſtatute of diſtribution ſeemed to render an explica- 
tion thereof in ſome ſort neceſſary, yet he paſſeth it in ſilence. 

Dr. Swinburne was judge of the prerogative court of York, Ile had 
great abilities, and opportunities more than any other perſon of his time, 
and inclination likewiſe, to obtain a competent ſatisfaction in this matter, 
His book, for the time in which it was written, is a molt excellent book. 
And one can ſcarcely pardon the continuators of his work (altho* upon 
the whole of the better fort of this kind of authors) for attempting, 
as they pretend, to correct his ſtyle. It needeth no correction. Swin- 
burne lived at a time, namely, in the latter end of queen Elizabeth's 


Teign, when the ſtyle of writing was elegant and eaſy, according to the 


true ſtandard of the ancients, and of nature; ang V 8 ma 
N that 
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that formal bombaſt, which ( from the royal example ) ſucceeded in the 
next reign. But if they could have amended Swinburne's expreſſion, 
they ought not to have done it; but in an edition of Swinburne, to have 
exhibited Swinburne : and where he might be judged to be wrong, or 
where the law ſince his time is altered (as it is in many cafes), there was 
ſcope enough for animadverſion other ways. But they have mangled 
Swinburne, and made no diſtinction betwixt what is his, and what is not. 
By breaking the connexion in improper places, and not always under— 
ſtanding him themſelves, they have rendred even Swinburne-ſometime: 
unintelligible. All which is only intended as an apology, for having fe- 
parated Swinburne throughout this title, from his editors or continuators ; 
by inſerting what is Swinburne's, in his own words, and under his own 
name; and by diſtinguiſhing what is an addition to Swinburne, at the 
end of the quotation, by the letter a. 

As to the matter before us, we muſt deſpair of obtaining a more 
perfect delineation of the cuſtom of the province of York, as it was in 
Swinburne's days, than Swinburne hath exhibited, He was a diligent 
ſearcher into antiquity z was nearer to the fountain head than we are b 
almoſt two huudred years z was acquainted perſonally with the moſt learned 
men or that time; and made it his employment, to examine minutely 
into this particular cuſtom; and above all, was maſter of the acts and re- 
cords of the court of York, and availed himſelf of that treaſure. But 
what is molt alſtoniſhing is, that even in the very laſt edition of Swinburne, 
where he is treating of this ſame cuſtom, there is no notice at all taken 
by the editors) of the ſtatutes or acts of parliament, which at one ſtroke 
utterly aboliſhed at leaſt one half of this cuſtom : but for any thing 
which appears, the reader muſt judge, that the inhabitants of the province 
of York cannot make their teſtaments of their perſonal eſtates, further 
than to the extent of the teſtator's own rateable part, which was, and in 
the caſe of inteſtates is {till called the death's part. Indeed there is a {l;ctch 
of one of the faid acts, in a corner of the book elſewhere ; inſerted where 
it hath no manner of connexion, by thoſe who did not underſtand, or 
did not conſider, its importance and ule. 

There 1s ſome ſhadow of this cuſtom, as was ſaid before, in the civil 
law; and the proportions were thus : If there were four children or 
under, they had a third part equally amongſt them; if five or more, they 
ad a moiety. And the civil law allows a legitime to parents, but not 
to widows z whereas, on the contrary, the cuſtoms we ſpeak of do 
allow a legal portion to widows, but not to parents. 2 Domet. 119, 
121. 

By the ſtatute of magna charta, c. 18. in the ninth year of king 
Henry the third, it is ſaid, generally; F nothing be owing to the king 
or any other, all the chattels ſhall go to the uſe of the dead (that is, to 
his executors or adminiſtrators), ſaving to his wife and children their rea- 
ſenable parts: [Or rather, their proportionable parts; —“ ſalvis uxori ejus 
+ & pueris ipſius rationabilibus partibus ſuis.”] 

Bratton, who wrote ſoon after this ſtatute, delivers it in few words as 
the general law of the realm, that after debts and other neceſſary charges 

6 1 deducted, 
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deducted, the whole reſidue ſhall be divided into three parts; of which the 


have another part; and the third part the teſtator ſhall have free power to 
diſpoſe of. If the teſtator hath no children, then one moiety ſhall be to the 
deccaſed, and the other moiety ſhall be reſerved to the wife. If he ſhall 
die, having no wife, and having children ſurviving ; then the deceaſed 
ſhali [:ave one moiety, and the children ſhall have the other. If he ſhall 
die without either wife or child, then the whole ſhall remain to the de- 
ceaſed. Bract. 60, 61. And it is to be oblerved, that theſe proportions 
generally do govern the cuſtoms to this day, 

And the ſame is delivered by the author of Meta, almoſt in the fame 
words; and he faith, as Bracton had ſaid before, that this is the law, 
unleſs there be a cuſtom to the contrary, as in cities, towns, and villages, 
Fleta b. 2. c. 57. 

By a conſtitution of archbiſhop Stratford, which was in the 16 Ed. 3. 
it is ordered thus: Foraſmuch as it happeneth ſometimes, that perjons dying 
inteſtate, the lords of the fees do not permit the debts of the deceajed to be pard 
out of their moveable goods, nor the ſaid goods to be diſtributed to the uſe of 
their wives children or parents, or etherwiſe bv the diſpoſition of the ordinaries, 


deceaſed ; wwe do decree, that none ſhall henceforth do the ſame, on pain of the 
greater excommunication. | 

According to that portion which, by the cuſtem of the country, appertaineth 

to the deceaſed! Lindwood ſays, The portion of the deceaſed was, what 
was aſſigned by the ordinary for the ſuppoſed benefit of the foul of the 
deceaſed ; which was to be determined by cuſtom : ſometimes (ſays he) 
it was the whole perſonal eſtate, as when there was neither wife nor child; 
ſometimes an half, as where there is a wife ſurviving, but no children; 
ſometimes a third part, as where there is both wife and children. Lind. 
178, 
By the cuſtom of the country] He doth not ſay, of the realm ; and 
that for this reaſon (faith Lindwood) becauſe perhaps throughout the 
whole realm one and the ſame cuſtom as to this matter doth not prevail; 
but there are different cuſtoms according to the diverſities of countries : 
for there may be a general cuſtom of ſome province; allo a ſpecial cul- 
tom of ſome city, territory, or place. Lind. 172. 

Filzhberbert ſaith, The writ de rationabili parte bonorum lieth, where the 
wife or ſons and daughters of the deceaſed cannot have their reaſonable 
part of the deceaſed's goods, after the debts are paid, and funeral ex- 
pences ſatisfied. F. N. B. 284. 

And it ſeemeth, he ſays, by the ſtatute of magna carte, c. 18. that 
this was the common law of the realm; and fo (he ſays) it appeareth 
by Glanvil. F. N. B. 284. i 

And in the 31 Ed. 3. A woman did demand the moiety of her huſ- 
band's goods becauſe he had no children, and counted upon the cuſtom 
of the realm. F. NV. B. 284. 


Vol. II. | | 5 B But 


children, if there be any, ſhall have one part; the wife, if ſhe ſurvive, ſhall 


according to that portion which by the cuſtoin of the country appertaineth to the 
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But in after times, and by degrees, they came to count for the ſame 
upon the particular cuſtom of ſuch and ſuch places. F. N. B. 284. 

And accordingly the writs in the regiſter do rehearſe the cuſtoms of 
particular counties; and are of this form: 

« The king to the ſheriff &c. If , who was the wife of Y, 
„ ſhall make us ſecure &c. that then you ſummon E and E, executors 
« of the teſtament of the aforeſaid D, that they be &c. to ſhew 
„ why, ſeeing that according to the cuſtom in the county aforeſaid 
« hitherto obtained, wives after the death cf their huſbands ought to 
„ have their reaſonable part of the goods and chattels of their huf— 
% bands, they the ſame executors atoreſaid from her the faid V her 
« reaſonable part to the value of ten marks of the goods and chat- 
te tels which were of the aforeſaid D heretofore her huſband they do 


« detain, unjuſtly, and refuſe to render them unto her ; to the great 


«© damage and grievance of her the ſaid V, and againſt the cuſtom 
„ aforeſaid. And have you there the ſummons and this writ &c.“ 

«© The king &c. Foraſmuch as ÞB of and & his ſiſter have made 
e us ſecure &c. that you ſummon E and E executors of the teſtament 
« of D of that they be &c. to ſhew why, ſeeing that according to 
the cuſtom in the county aforefaid hitherto obtained and approved, 
children after the death of their fathers, who are not their heirs, nor 
were promoted in the life of their fathers, ought to have their reaſon- 
able parts of the goods and chattels which were of their fathers, 
they the tame executors aforeſaid from the aforeſaid B and & after the 
death of the aforeſaid D their father, whoſe heirs they are not, and 
who were not promoted in the life of the ſame their father, their rea- 
e ſonable parts ro the value of ten pounds of the goods and chattels 
*- which were of the aforeſaid D their father they do detain, unjuſtly, 
and refuſe to render the fame unto them; to the great damage and 
* grievance of them the ſaid B and &, and againſt the cuſtom aforeſaid. 
And have you there the ſummons, and this writ &c.” 

In the caſe of 6-pleton and Sherrard, H. 1684. (1 Vern. 205.) It 
was mid, that the cuſtom of the province of York is the fame wit! 
the cuſtom of the city of London, unleſs in the caſe where the eldeſt 
on hath lands by deſcent: but it will appear when we come to ticat. 
of taem feparately, that there are other differences. 

And firtt of the cuſtom of the city of London. 


iii. Of the cuflom of the city of London in particular. 


1. By the 11 G. c. 18, Percas great numbers of wealthy perſons, no! 


bling to diſ- free of the city of London, do inhabit and carry on the trade of merchandize 


oſe by will. 


and other employments within the ſaid city, and refuſe or decline to become free- 
men of the ſame, by reaſon of an ancient cuſtom within the ſaid city, reſtraining 
the citizens and treemen of the ſame from diſpoſiag of their perſonal eſtates by 


heir loſt wills and teflaments ; to the intent therefore that perſons of wealth ana 


ability, who exerciſe the buſineſs of merchandize and other laudable employments 
I wilhin 


7 
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within the ſaid city, may not ve diſcouraged from becoming free of the ſume, by 
reaſon of the ſaid cuſtom, it is enatted, that it ſhall be lateful to all perſons who 

all after Fune 1, 1725, be mode free, or become free, of the ſaid city; and 
alſo for all perſons who are already free, and on the ſaid firſt day of Fune 1725 
ball be unmarric and mot have iſſue by any former inarriage, to give and 
deviſe will and diſpoſe of their perſonal eſtates, to ſuch uſes as they ſhall think jit ; 
any cuſtom or uſage in the ſaia city, or any by-law en ordinance made or ob- 
ſerved within the ſame, to the controry thereof in any wiſe nei ing. ſ. 17. 

Proviged, that in caſe any perſon, <vho ſhall at any lime after the ſaid fir/i 


day of June 1725 become ſree of the ſaid city; end ans porfon who is alrondy 


free, and on the ſaid firſt day of June 1725 ſhall be uiid, cd nit bats 
iſſue by any former marriage, —iath agreed or ſhall agree by any Wi ling rindi 
his hand, upon or in conſideration of his marriage or otherwiſe, thot bis perſona! 
eſtate ſhall be ſubjef to or be diftributed or diſlributob!» accordins to the cuflom of 
the city of London; cr in caſe any perſon ſo free, or becoming free as ofc.ejaid, 
ſhall die inteſtate : in every ſuch caſe, the perſenal tate of ſuch perſon jo making 
ſuch agreement, or ſo dying inteſtate, ſal! be ſubjec? io, and be diſtributed and 
diſtributable according to the cuſtom of the jaid city , any thing herein contained to 
the contrary notwithjianding. 1. 18. 

So that as to inteſtates, the cuſtom continueth as it was before: 


which ſeemeth to be as follows. | 


vs 
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2, If a freeman of London dies, in London or eliewlicere, leaving 4 Cuſtom of 
diſtribution in 


widow and a child er children; his perſonal eſtate (after his debts paid, and 
the cuſtomary allowance for his funeral, and for the widow's chamber, 
being firſt deducted thereout) is by the cuſtom of the ſaid city to be 
divided into three equal parts, and diſpoſed of in the following manner; 
to wit, one third part thereof to the widow, another third part to the 
children, and the other third part (being taken out of the cuſtom) is now 
made ſubject to the ſtatute of diſtribution ; and fo dividing the whole into 
nine parts, four ninths belong to the wife, and five ninths to the chil- 
dren. 2 Salk. 426. I.. m. 1328. 1/ern. 180. Note, in the caſe of 
Biddle and Biddle, 18 Mar. 1718. before lord Parker, it was taid, that 
the widow is intitled to the furniture of her chamber; or in caſe the eſtate 
exceeds 20001, then to 501 inſtead thereof. Yin. Tit. Cuſtoms of Lon- 
don. B. 2. 

If a freeman hath no «wife, but hath children, the half of his perſonal 
eſtate belongs to his children, and the other half (being the dead man's 
part) is in like manner diſtributable by the ſtatute. 1 P. Mid. 341. 

So if he hath a wiſe, and no children; half of his perſonal eſtate belongs 
to his wife, and the other half is diſtributable ; and in this caſe one 
moiety of the dead man's part diſtributable by the ſtatute as aforeſaid, 
belongeth unto the wife by the ſaid ſtatute : fo that in the whole ſhe will 
have three fourths of the perſonal eſtate, beſides her widow's chamber. 


2 dalk, 246. Law of Teſt. 211. 
If he hath neither wife nor child at the time of his death; then the whole 


tacy. 


belongs to the deceaſed, and is diſtributable by the ſtatute. Law of Tee. 


192. 
5 3. Concerning 


2 


caſe of jntc{ 
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The death's 3. Concerning which death's part, to be diſtributed by the ſtatute, 

1255 ee it is enacted by rhe 1 J. 2. C. 17. as followeth : For the determining ſeme 

ing to ihe ſta. (0915, arifing on toe jiatute of frauas and perjuries, it is enacted and de- 

tute of dillri- Clared, that the clauſe therein whereby it is provided that that att or any thing 

bution, therety contained ſe not any ways prejudice or hinder the cuſtoms obſerved 
within the city of London and province of Vork, was never intended nor fha!! 
be taken er conflrued io extend to ſuch port of any inteſtate's eſtate, as any 
edminiftrator, by virtue only of being adminiſtrator, by pretence or reaſon of ay 
crſtom, may claim to have to exempt the ſame from diſtribution ; but that 
fuch part in the hands of ſuch adminiſtrator ſhall be ſubjeft to diſtribution, 
as in other caſes within the ſaid af, ſ. 8. 

It was called the dead man's part, becauſe the ordinary, or he to whom 
the ordinary ſhould commit adminiſtration, was to diſpoſe of the ſame to 
pious uſcs, for the benefit of the ſoul of the deceaſed ; but adminiſtrators, 
under pretence of concealed debts, did frequently keep the greateſt part 
thereof to their own ule : And after this ſtatute of the 1 J. 2. in the caſe 
between the widow and the fon of Sir Richard How, knight, the widow 
as adminittratrix claimed to herſelf the death's part by virtue of the letters 
of adminiſtration granted to her of her huſband's eftate ; but this, being 
thought unreaſonable, was conteſted by the fon in chancery with his 
mother in law; and upon hearing the cauſe, it was ſettled and decreed to 
be obſerved for ever, that the deceaſed's part ſhould be divided accord- 
Ing to the ſtatute of diſtribution, in purſuance of this explanatory clauſe 
of the 1 J. 2. c. 17. Green's Privil. 49, 50. 

Juperinten- 4. The court of orphans is held by cuſtom time out of memory, be— 

cency of the fore the lord mayor and aldermen of the city of London; who are 

IT or guardians to the children of all freemen of London, that are under the 

. age of twenty one years at the time of their father's deceaſe. Pyivilegic 
Lonaini. 288. | 

And it a freeman or frecwoman die, leaving orphans within age un- 
married; the court of orphans ſhall have the cuſtody of their body 
and goods : and the executors or adminiſtrators ſhall exhibit invento- 
ries before them, and become bound to the chamberlain to the uſe of the 
orphans to make a true account upon oath, and if they refuſe, ſhall 
commit them till they become bound. Priv. Lond. 280. And their being 
bound ſo to do in the ſpiritual court, excuſeth them not from this cul- 
tom. Lau of Ex. 252. 

For if the father is a freeman of London, he cannot deviſe the diſpoſi- 
tion of the body of his child; and if he do, yet the infant ſhall remain in 
the cuſtody of the mayor and aldermen. Privil. Lond. 287. 

Children in- 5. The children of a freeman of London are intitled to their ſhare 
titled, tho of his perſonal eſtate, tho' they were born out of the city; and tho' 
dor out of their father did not inhabit or die in London. Lac. of Teſt. 202. 


nn. city. And allo, tho? their eſtate doth not lie in the city, but elſewhere. Pyivil. 
Lond. 288. | _ 
Child intit- 6. An after-born child ſhall come in with the reſt for a cuſtomary 


led, tho" born (hare of the father's perſonal eſtate. T. 1718, 7/alſam and Skinner. Prec. 
after the fa- þ,., | | 
1. 7. 


ther's death. a. 499. 
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7. . 1706. Wilcocks and Wilcocts. A child intitled to an crphanage Child dying, 
ſhare of his fathec's perſonal eſtate, dying under twenty one, and un- the orphan. 
married, cannot deviie it by his will; for by the cuſtom it ſurvives to the 28e Part ſur- 
other children: But he may deviſe the ſhare which he hath under the 
ſtatute of diſtribution. 2 Vern. 559. 

In the cafe of Fouke and Lewen, M. 1682; it is ſaid, that if a 
man marries an orphan, who dies under twenty one ; her orphanage part 
ſhall not ſurvive to the other children, but ſhall go to the huſband. 

But in the caſe of Merriweather and Heſter, J. 5 CG. a caſe was cited 
between Ambroſe and Ambroſe, and another between Rawlinſon and Raw!in- 
ſon, where it had been certified to be the cuſtom of London, and was 
accordingly decreed by the lord chancellors Harcourt and Cowper ſucce!- 
ſively, that if a city orphan dies before 21, his orphanage part ſurvives 
to the other orphans, and that he can make no diſpolition by will to 
contradict it; but if he dies after 21, at which time he might by will 
have diſpoſed of it, there, tho' he die inteſtate, it ſhall go according to 
the ſtatute of diſtribution, between his mother and ſurviving brothers and 
ſiſters ; and that in the other caſe, where he dies before 21, the ſurvivor- 
ſhip holds only as to the orphanage part belonging to himlelf, fo that if 
he had by ſurvivorſhip the part of any other of his brothers or fitters, 
that ſhould go according to the ſtatute of diſtribution, It was allo 
ſaid, that if a man marries an orphan, yet till twenty ane his right is not 
lo veſted as to prevent his wite's ſhare from ſurviving, in caſe ſhe died 
before twenty one. Prec. Cha. 537. | 

So if a man marrics an orphan, and dies; his repreſentatives are not 
intitled to any part of what was his wite's cuſtomary ſhare, but the whole 
belongs to the wife. Viner. Cuſtom of London. (B. 10.) 18, 

8. A wife Givorced for adultery, ſhall not have her cuſtomary ſhare, Wife 6ivor- 
Duns; 16. -. | ced. 

9. Where the huſband was attainted of felony, and pardoned on con- Huſband at- 
dition of tranſportation ; and afterwards the wife became intitled to ſome tainwd, 
perſonal eſtate as orphan to a freeman of London; this perional eſtate 
was decreed to belong to the wife, as to a feme ſole. Y. 1729. Newſom? 
and Bowyer, 3 P. Mill. 32. — 

10. If a freeman, having ſeveral children, or but one child, doth fully Wife or chi! 
advance all his children or his ſingle child; this tatisfies the cuſtom, anc dren advan- 
is the ſame as if he had no child, and his perſonal eſtate ſhall go as if there . 
was none. So if a freeman compound with his wife before marriage, tor 
her cuſtomary part; it is the ſame as if there was no wife. 2 P. Ill. 527. 

M. 1710. Hancock and Hancock, Where the wife ot a freeman of 
London is compounded with before marriage, by ſettling a jointure, 
altho' of land; the wife is taken as advanced, and the children by the 
cuſtom of London ſhall have a moiety as it the wife was dead. So it 
all the children are advanced, the wife ſhall have a moiety. 2 Jeu. 665. 

H. 1718. Babington and Greenwood, A jointure by a freeman on his 
wite in bar of dower, will not bar her of her cuſtomary part: otherwile 
it is, if ſaid to be in bar of her cuſtomary part. 1 P. 17%. 53 
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AJ. 1727. Lewin and Lewin. If a woman, before marriage with #s 
freeman of London, accepts of a ſettlement upon her, to take effect after 
her huſband's death in caſe ſhe ſurvives him, of part of his perſonal eſtate 
without taking notice of the cuſtom of London), ſhe is thereby barred of 
her cuſtomary part of his perſonal eſtate. 3 P. Vill. 16. 

T. 1734. Vc and Deſvoverie, Lord chancellor Talbot, taking 
notice of the contrary determinations made by the court in this point, 
ſaid it had been of late ſettled, that where a wife was compounded withai, 
it ſhould be taken as if there was no wife; and conſequently that the 
huſband ſhould have one moiety, and the children the other. The like 
was held by the lord Hardwicke, in the caſes of Medcalfe and [ves, and of 
Morris and Burrow, in the year 1737. 1 P. Will, 644. 

11. It is ſaid, generally, by the author of the Law of Teftaments, that 
any proviſion made by the father in his life time for his children, is ad 
vancement within the cuſtom ; but a ſettlement of a real eſtate on a child 
is no advancement, nor to be brought into hotchpot. Lato of Teſt. 204. 

But Mr. Vernon queſtioneth, whether every proviſion made by tl: 
father for his child be an advancement, or whether only ſuch a proviſion 14 
is made on the marriage of a child? And he anſwers, that it ſeemeth to b 
only ſuch a proviſion as is made on marriage, or in purſuance of a marriage 
agreement. 1 Yern. 89, 

And in the caſe of Jenks and Helford, M. 34 C. 2 The plaintiff ex 
hibited his bill, ſetting forth that his wite's father was a citizen of London, 
and that he had not advanced her in his lite time, and demanded her 
cuitomary part, and prayed an account. It was inſiſted on the ceten 
dant's part, that the plaintiff's wife was advanced by her father in his ite 
time, he having given her 4001. But the lord chancellor was of opinion, 
that it could not be any advancement, unleſs it had been given her as 4 
marriage portion, or in purſuance of a marriage agreement; and the 400! 
were not given till a long time after her marriage, and without any agree 
ment that the ſame ſhould be for her marriage portion, and was a free 
gift, great part of the ſums that made up the 4001 being given a: 
chriſtenings and lyings in. Next, it was inſiſted for the defendant, that 
theſe ſeveral ſums, howſoever given, ought (if the plaintiff will come n. 
for his wite's cuſtomary part) to be caſt into hotchpot : But the plainifi's 
council denied it; and took a difference betwixt a free gift ſubſequent to 
the marriage, and where the ſame is given in marriage; and compare it 
to the caſe of an heireſs, where ſhe has lands given her in frank marriage, 
thoſe mult be caſt into hotchpot ; but otherwiſe it is of lands conveyed or 
given to her by her father or other anceſtor after the marriage. But not 
allowed by the lord chancellor. And the plaintiff not conſenting to caſt 
into hotchpot the 4001 given unto his wife as aforeſaid, the bill was dil 
miſſed. 1 Fern. 61. 

HI. 1683. Civil and Rich. The cuſtom of the city of London touch- 
ing orphans was certified to be; that where an heir or coheir had a res! 
e/tate ſettled on him by the father, the ſame was out of the cuſtom of the 
city of London; and tho' the father ſhould afterwards declare the ſame 


to be a full advancement for ſuch child, yet that was no bar to his or- 


phanage 
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phanage part, neither was it to be brought into hotchpot; but was clearly 
out of the cuſtom: And it was ſaid, that by the cuſtom of the city of 
London, where a child is married with the father's conſent, and there is a 
portion given in marriage; fuch child is debarred from claiming any 
benefit of the orphanage part ; unleis the father ſhall, by writing under 
his hand and ſeal, not only declare that ſuch child was not fully advanced, 
but likewiſe mention in certain, how much the portion given in marriage 
did amount unto ; that ſo it may appear what ſum is to be brought into 
hotchpot. 1 Yern. 216. 
M. 1683. Amand and Flen:ywood, The queſtion was, whether mozzey 
given by the father 7% %% laid out in land to be ſettled on the ſon and the 
intended wite for their lives, with remainders in tail, ſhould be reckoned 
to be an advancement by part of the perſonal eſtate of the father, ſo as 
that the ſon ought to bring the ſame into hotchpot, to intitle him to a 
ſhare of the perſonal eſtate. Lord chancellor; There is no colour to 
\ reckon this any part of the perſonal eſtate. 1 Vern. 345. 

T. 1699. Chace and Box, If any freeman's child ve married in the 
life time of his or her father, by his conſent,” and not fully advanced to 
his full part or portion of his father's perſonal or cuſtomary eſtate, as he 
ſhall be worth at the time of his deceaſe ; ſuch freeman's child ſo married 
as aforefaid, ſhall be excluded and debarred from having any farther part 
or portion of his or her ſaid father's perſonal or cuſtomary citate to be had 
at the time of his deceaſe ; except ſuch father, by ſome writing by him 
written and ſigned with his name or mark, ſhall declare and exprets the 
value of ſuch advancement : And then every ſuch child, after the deceaſe 
of his father, producing ſuch writing, and bringing ſuch portion fo had 
of his father into hotchpot, ſhall have as much as will make up the lame 
a full child's part or portion of the cuſtomary eſtate which his father had 
at the time of his deceaſe; notwithſtanding ſuch father ſhal! by any 
writing under his hand and ſeal declare ſuch child was by him fully ad- 
vanced. L. Raym. 484. | 

Note, it is ſaid to be ſufficient if he declare the ſame by ry writing 
under his hand, or by any thing written by him, altho' it be in an al- 
manack, or eliewhere. Green's Privil. of L. 53. 

H. 1708. Dean and lord Delaware. The father's declaring, that the 
child was fully advanced or not advanced, was of no avai}, unleſs it ap- 

_ peared what the advancement was in certainty ; to the intent it might be 
known, whether ſuch advancement did amount unto as much as would 
have belonged to the child by the cuſtom. 2 Yern. 630. | 

T. 1729. Cleaver and Spurling, If a freeman hath advanced his child 
on marriage, and the certainty of that advancement doth not appear under 
the freeman's hand; this is to be taken as a full advancement : but the 
treeman's declaration alone that he hath fully advanced his chu, is not of 
itſelf ſufficient; for at that rate it would be in the power of every iceeman, 
by making ſuch declaration, to bar his child of the orphanage part. 2 P. 

il. 527. eo A 

12. The child of a freeman of London, when of age, may in conſide. ChAd . «2 
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caſe of Lockyer and Savage, M. 6 CW. 2. The father, on his daughter's 
marriage, agrees to give her 3000 which ſhe, being of age, covenants 
to receive in full of her cuſtomaty thare as a freeman's daughter: and 
tho” it was objected, that ſuch a future right cannot be releaſed, and that 
parents might make an ill ute oi ©: power they have over their children, 
in torcing them to give ſuch diſch ges; yet this was held a good bar o. 
the cuſtom, there being no fraud in tranſaction. 2 Abr. Caſ. Kg. 272. 
917, 947. 

13. In the caſe of Kemp and Kelſey, M. 1720. The plaintiffs wife 
was a freeman's daughter; and aſter her marriage, her father gave her 
1001, and the plaintiff executed a reicaſe for the 1001, in full of all his 
wite's cuſtomary part or ſhare Which Was or might be due to her by the 
cuſtom of London. The father died. A bill was brought for a ditco- 
very of the perſonal eſtate, and that upon the plaintiff's bringing the 100 
zuto hotchpot, they might be let in to a cuſi-1nary part of the father's 
eſtate. "The defendant pleaded the releaſe in bar. And by the lord chan- 


of his wite's. She might ſurvive him; and would then be intitled to it 
in her own right. Beſides, this releaſe is ſuggeſted to be traudulent!! 
obtained. And theretore his lordſhip ordered the plea to {ſtand for at 
anſwer, with liberty to except, ſo as to have an account of the treeman's 
perſonal eſtate, and the benefit of the releaſe to be ſaved to the hearing, 
when the queſtion would come more properly, whether the releaſe by 
the cuſtom was good or not. 2 Abr. Eq. Caf. 267, 

H. 1723. Cox and Belitha, A freeman of London had two daughters 
and one ſon. One of the daughters married; and on receiving a ſuitable 
portion, the hufband releaſed all right and intereſt which he had or might 
have to any part of the father's perſonal eſtate by the cuſtom or otherwite ; 
and covenanted that at any time after the death of the father, he would do 
any further act for the releaſing of any right which he might have by the 
cuſtom. Jekyll and Gilbert, commiſſioners, inclined to think, that the 
releale being tor a valuable conſideration, purporting an agreement t0 
quit the right to the orphanage part, to be binding in equity; but tho 
this might not be ſo clear, yet the covenant for a valuable confideration 
to relcale the future right is good: And they decreed on the execution 1 
the releaſe. 2 P. Will. 272. | 

14. In the caſe of Hill and Blanket, II. 28 C. 2. It is ſaid, that there 
is no {uch cuſtom, as that a child marrying under the age of eighteen, 
wizhout the father's conſent, ſhall loſe her orphanage part. Che. Ca. 
Finch. 248. ; | 

But in the caſe of Poder and Howlett, H. 1 J. 2. By Jefferies lord 
chancellor: If the daughter of a citizen of London marries in his lite 
time againſt his conſent, unleſs the father be reconciled to her before his 
death, ſhe ſhall not have her orphanage ſhare of his perſonal eſtate : 
and it would be unreaſonable to take the cuſtom to be otherwiſe. | 
Fan. 266. | 

And it any perſon intermarry with an orphan without conſent of the 


court, ſuch perſon may be fined by them, according to the quality and 
6 , | portion 
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portion of the orphan ; and unleſs ſuch perſon pay the fine, or give ſecu- 
rity to pay it, they may commit him to Newgate to remain there till he 
ſubmit to their orders. Priv. Lond, 282, 283. 

And he that marries an orphan without conſent of the court, muſt make 
a jointure before he receives the portion, Priv. Lond. 286. 

15. E. 1686. Fowke and Hunt, A freeman of London dies, leaving Cuſtom ex- 
a widow and no children, but hath ſeveral grandchildren living at the tends not to 
time of his death. And the queſtion was, whether they were within the — 
cuſtom of the city of London or not. The lord chancellor took time to 
conſider of it; and having conſulted the recorder and ſeveral of the al- 
dermen, delivered his opinion, that grandchildren were not within the 
cuſtom of the city of London. 1 Vern. 397. | 

H. 1716. Northey and Strange, It was admitted by counſel, and faid 
to have been ſo determined, and ſettled, that a freeman's grandchild 
(where the grandchild's father was never advanced in the freeman's life 
time, and died before the freeman, leaving a child) was not within the 
cuſtom ; and that only the freeman's children were within the cuſtom, to 
come in for an orphanage part. 1 P. Will. 341. 2 Salk. 426. 

16. If a freeman of London hath but one child, and he has received Hotchpot an- 
ſome portion from his father, and the father dies, leaving this child and a M amongſt 
wife; the child ſhall have his full orphan's part, without any regard to dten. 
what he hath already received: for that advancement in part is only to be 
brought into hotchpot with children, and not with others: By Sir Edward 
Northey. 2 Salk. 426. 

M. 1685. Beckford and Beckford, The only point was, upon the 
cuſtom of the city of London, where a child that had a portion, but was 
not fully advanced, and was to bring her portion into hotchpot ; whether 
the portion ſhould be brought into the perſonal eſtate in general, that ſo 
the widow might come in for part of it, or whether it ſhould be brought 
into the orphanage part only : Lord chancellor; It is beyond all doubt, 
that it muſt be brought into the orphanage part only. 1 ern. 345. 

T. 1691. Fane and Bence. Where an only child is in part advanced 
by the father in his life time; ſuch child tha!l not bring his part into 
hotchpot, there being none in equal degree with him. 2 Fern. 234. 

T. 1729. Cleaver and Spurling. A freeman of London having but one 
child, advanceth that child in part only; the child ſhall take a full ſhare, 
without bringing what he had before received into hotchpot : for the only 
meaning of bringing the child's ſhare into hotchpot is, to make an equality 
among the children; and not for the benefit of the mother, or to increaie 
the deadman's ſhare. 2 P. Wil. 526. 

17. A leaſe for years attending the inheritance of a freeman of London, Leaſe, 
is not aſſets within the cuſtom. 1 Lern. 2. 102. 

18. So if a citizen of London has a truſt of a term attending his in- Trull of a 
heritance, and dies; the truſt of the term ſhall not be ſubject to the cuſtom term. 
of London, to be divided between the wife and children, as other perſonal 
eltate and chattels ſhall. 2 Yen. 66. 

19. A mortgage in fee [h..} be counted part of a freeman's perſonal Mortgage. 
eſtate, and ſubject to the cuſtom. 1 Cha. Ca. 283. | 
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A mortgage ſhall be paid out of the perſonal eſtate, in preference to 
the cuſtomary or orphanage part by the cuſtom of London; becauſe 
the cuſtom of London cannot take place till after the debts paid. 2 P. 
Will. 335. | 


iv. Of the cuſtom'of the province of York. 


By the ſtatute of diſtribution 22 & 23 C. 2. c. 10. it is provided, thai 
the ſaid 2 or any thing therein contained, ſhall not any ways prejudice or hinder 
the cuſtoms ov/erved within the city of London, or within the province of Vork, 
cr other places, having known and received cuſtoms peculiar do them, but that the 


ſame cuſtoms may be obſerved as formerly z any thing therein contained to the controry 


notwithſtanding. 1. 4. 
And by the 1 J. 2. c. 17. For the determining fome doubts ariſing p 
the ſuid ſtatute, it is thereby enacted and declared, that the clauſe therein by 
ewhith it is provided, that the ſame ſtatute or any thing therein contained he 
nos any ways prejudice or hinder the cuſtoms obſerved within the city of London 
and province of York, was never intended, nor fhall be taken or conſtrued ty 
extend to ſuch part of any inteſtate's eſtate, as any adminiſtrator, by virtue an 
of being adminiſtrator, by pretence or reaſon of any cuſtom, may claim to have 10 
exempt the ſame from diſtribution ; but that ſuch part in the hands of jc 
adminiſtrator ſhall be fſubjeft to diſtribution as in other caſes within the ſoil 
ſtatute. .. 
By virtue only of being adminiſtrator] The part which the adminiſtrator 
hath by virtue only of his being adminiſtrator, is the deadman's part ; 
which being taken out of the cuſtom, this ſtatute of the 1 F. 2. c. 17. 
provides that the ſame fhall be diftributed according to the ſtatute of 
diſtribution. 

And agreeable hereunto was the caſe of Stapleton and Sherrard, Feb. 5th. 
in the 3 7e. 2. which cauſe was depending when this ſtatute was made 
Between John Stapleton, eſquire, and Thomas lord Meryon, plaintitls; 
Bennet Sherrard, eſquire, and Dorothy his wife, adminiſtratrix of the 
goods of Robert Stapleton, eſquire, defendants :-— This cauſe havirs 
been firſt heard, on the 13th day of June, in the 35th of Cha. 2. and it 
being then referred to a maſter to take an account of the perſonal eſtate 
of the ſaid Robert Stapleton, and to make exact diſtribution of the ſame 
according to law, amongſt the plaintiff Stapleton, and the child of the 
lord Meryon, and alſo the brothers and ſiſters of the ſaid Robert Staple— 
ton, as well thoſe of the whole blood, as of the half blood, and their re- 
ſpective repreſentatives; the detendant, in right of the defendant Dorothy 
as ſhe is widow of the ſaid inteſtate Robert Stapleton, claiming a moiety 


of the clear perſonal eſtate by the cuſtom of the province of York, and 


alſo by the late act for ſettling inteſtates eſtates half of the other moiety 
thereof; and the ſaid maſter being thereby to report ſpecially to this court, 
as he ſhould think fit, what hould appear doubtful as to the intereit of 
any of the parties concerned therein, the ſaid maſter made his report dated 
the gth day of June 1684, whereby he certified, that by the cuſtom of 
York, a motcty ot the ſaid clear perſonal eſtate was of right due and be- 
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longing to the defendant Dorothy, as the widow and relict of the ſaid 
Robert Stapleton, and that the other moiety he had divided amongſt che 
ſaid inteſtate's brothers and ſiſters, and their legal repreſentatives, in ſuc}: 
proportions as is therein mentioned. And exceptions having been put 
in to the ſaid report, and the ſame coming to be heard the 24th day of 
February in the firſt year of king James the 2d, before the right honour- 
able the lord Keeper of the great ſeal of England; his lordſhip deſired his 
grace the then lord archbiſhop of York to certify, when a man dies inteſtate 
within the province of Yorl: without iſſue (after his debts and funeral: 
paid) how the reſidue was to be divided by the cuſtom of the province or 
York, and what part remained by the ordinary to be diſtributed, And 
his grace the then archbiſhop of York having, purſuant to the ſaid delirc, 
on the 18th day of March in the 1ſt year of James the 2d, certified that 
in ſuch caſes aforeſaid, the widow of the inteſtate by the cuſtom of the 
ſaid province, hath uſually had allotted to her one moiety of the clear per- 
{onal eſtate, and that the other moiety had been diſtributed amongſt the 
next of kin to the deceaſed inteſtate, and that had been the conſtant 
practice of the eccleſiaſtical court at York. To which certificate the ſaid 
defendants took exceptions. Upon debate whereof on the 17th of May 
in the ſaid firſt year of James the 2d, it was ordered, that the exceptions 
ſhould be overruled ; and the defendants were ordered to pay unto the 
plaintiffs, and bring into court reſpectively, the ſeveral and reſpective 
ſums of money therein in that behalf mentioned within two months, or in 
default thereof, or if the plaintiffs ſhould not acquieſce therein, then they 
were to pay coſts. And the defendants being not ſatisfied with the ſaid 
order, did afterwards petition the right honourable the lord high chancellor 
of England for a rehearing of the ſaid cauſe, upon this point only, namely, 
whether the detendant Dorothy, being the widow of the ſaid Robert 
Stapleton, who died an inhabitant of the province of York, and without 
iſſue, and alſo his adminiſtratrix, ought not by virtue of the cuſtom of 
the ſaid province, to have one moiety or half of the clear perſonal eſtate 
of the ſaid inteſtate Robert Stapleton her late huſband, and alto according 
to the rules of diſtribution mentioned in the late act for ſettling inteſtates 
eſtates to have half of the other moiety as widow of the ſaid Robert 
Stapleton, who died without iſſue as aforeſaid. And his lordſhip having 
ordered the ſaid cauſe to be reheard upon that point only, and the ſame 
coming to be rzheard accordingly before his lordthip in the pretence of tae 
defendant's counſel, none attending for the plaintiits, alocit due notice di 
the ſaid laſt order for rehearing was given to them and the other parties 
concerned, as by affidavit then produced did appear; and the calc on the 
pleadings in the cauſe being opened by the defendant's countei, and upon 
conſideration thereof, and of the ſaid late act for ſettling or inteſtates 
eſtates, and of the ſtatute made in the iſt year of his ſaid majetty king 
James the 2d, intitled, an act for reviving and continuing ſeveral acts of 
parliament therein mentioned ; his lordſhip declared, that notwithitanding 
the ſaid certificate of the ſaid lord archbithop of York, his lorulhip was 
fully ſatisfied, the defendant in right of the defendant Dorothy as widow 
of the ſaid inteſtate Robert Stapleton her late huſband ought to have the 
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one moiety or halt of his clear perſonal eſtate by virtue of the cuſtom of the 
province of York, and alſo half of the other moiety of the ſaid clear per- 
ſonal eſtate by virtue of the ſaid ſtatute and rules of diſtribution therein 
mentioned; and did order and decree the ſame accordingly. And it 
being alledged, that the defendants in purſuance of the ſaid former de- 
cree, and to avoid any contempt for not yielding obedience thereto, had 
paid and ſatisfied unto the plaintiffs and others the brothers and ſiſters of the 
faid inteſtate Robert Stapleton, or their reſpective repreſentatives or ſome 
of them, the reſpective proportions to them reſpectively allotted by the 
maſter's report, whereas they ought but to have paid one moiety thereof, 
and prayed that the plaintiffs and the ſaid other perſons that were ſo over- 
paid might refund and pay the defendants the moiety or half of the money 
8 fo paid or ſatisfied unto them, his lordſhip did order and d:cree the fame 
| accordingly, and the 51 depoſited with the regiſter upon the granting of 
| the ſaid rehearing to be paid back to the defendants or their clerks in court. 
# Afterwards on the 8th day of June in the 3d year of the reign of his faid 
| majeſty king James the 2d, the plaintiffs being diſſatisfied with the faid 
order made, petitioned his lordſhip to hear the cauſe again; and the ſame 
coming to be reheard accordingly on the 5th day of February in the year 
aforeſaid, before his lordſhip, in the preſence of counſel learned on both 
ſides, upon long debate of the matter, and hearing what could be- al- 
ledged on either ſide, his lordſhip declared the defendant's wife is well in- 
titled to one moiety of her late huſband's eſtate by the cuſtom of the 
province of York, and to a moiety of the other moiety by the act ot 
diſtribution, and therefore ſaw no cauſe to alter the former order ; and 
therefore did order, that the faid former order ſhould ſtand confirmed, 
By the 4 W. c. 2. Whereas by cuſtom within the province of Vork, 0 
other uſage, the widows and younger children of perſons dying inhabitants ef 
that province, ere intilled to a part of the goods and chattels of their late hig, 
bands and fathers (called her and their reaſonable part) notwithſtanding any 
diſpeſition of the ſame by their buſbends and fathers laſt wills and teſtaments, and 
notwithſtanding any jointures made for the livelihood of the ſaid widows by their 
huſbands in their life time, which are competent, and according to agreement ; 
whereby many perfons are diſabled from making ſufficient proviſion for their 
younger children: for remedy thereof, it is enacted, that it ſhall be lawful for 
any perſon tahabiting or reſiding, or who ſhall have any goods or chattels within 
the province of York, by their laſt wills and teſtaments to give bequeath and 
arſpoſe of all and ſingular their goods chattels debts and other perſonal eftate, to 
their executors, or ſuch other perſons as they ſhall think fit, in as ample manner 
as by the laws and ſtatutes of this realm any perſon may give and diſpoſe of the 
ſame within the province of Canterbury or elſewhere z and the widows, children. 
and other the kindred of ſuch teſtater, ſhall be barred to claim or demand any 
part of the goods chattels or other perſonal eſtate of ſuch teſtator, in any other man- 
ner than as by the ſaid laſt wills and teſtaments is limited and appointed. 1. 1, 2. 
$ Provided, that nothing in this aft ſhall extend to the citizens of the cities of 
[| York and Cheſter, who ſhall be freemen of the ſaid reſpective cities, inhabiting 
1 therein or within the ſuburbs thereof at the time of their death; but that every 
| | Juch citizen's widow and children ſhall have ſuch reaſonable part and proportion 
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of the teftatot”s perſonal eftate, as they might have had by the cuſtom of the 
province of York before the making of this aft. ſ. 3. | 

Note, the mentioning of the city of Cheſter here was a miſtake ; for 
this cuſtom of the province of York did not extend to that city, nor to 
any other part of the whole archdeaconty of Cheſter : and the reaſon IS, 
becauſe until the erection of the ſee of Cheſter in the time of king Henry 
the eighth, that archdeaconty was not within the province of York, but 
was part of the dioceſe of Litchfield and Coventry within the province 
of Canterbury. And therefore afterwards, when this proviſo was taken 
off by the ſtatute here next following, with reſpect to the city of Vork; 
there was no need for any application to parliament to repeal the ſame 
proviſo, in relation to the city of Cheſter, | | 

But as to the city of York, it is *na&ted by the 2 & 3 An. c. 5. as 
followeth : ¶ bereas in the flatute of the 4 W. c. 2. there is a proviſo, that 
nothing in the ſaid act contained fhould extend or be conſtrued to extend to the 
citizens of the cities of York and Cheſter, who ſhould be freemen of the ſai! 
reſperve cities, inbabiting therein, or within the ſuburbs thereof, at the time 
of their death; but that every ſuch citizen's widow and children ſhould Hates 
ſuch reaſonable part and proportion ef the teftater*s perſonal eſtate, as they might 
have had by the cuſtom of the province of York before the making of the 
ſaid act: And whereas notwithſtanding, the mayer and commonalty, on behalf 
of the inhabitants of the ſaid city of York, have requeſted that the ſaid proviſo 
may be repealed, ſo that the freemen of the faid city may have the benefit of 
the ſaid act, as well as all other perſons inhabiting within the ſaid province; it 
is enatted, that the ſaid proviſo, ſo fer as the ſame concerneth the citizens of 
the city of York, ſhall be aud is hereby repeated , fo that it ſhall and may be 
lawful for all and every the atizens of the ſaid city of York, who ſhall be free- 

men of the ſaid city, inhabiling therein, or within the ſuburbs thereof, at 11 
time of their death, by their laſt c, and teſlaments to give bequeath and 
diſpoſe of their goods chattels debts and other perſonal eftates, to their executsrs 
or ſuch other perſons as they ſball think fit, as any other perſons inbabiting ©; 
reſiding within the ſaid province of York may lawfully ao by virtue of the 
ſaid ads; and that the widows, children, and ether kinarea of ſuch teflator, 
ſhall be barred to claim or demand any part of the goods chattels or other perſonal 
eſtate of the teſtator, in any other manner then cs by the jaid laſt wills and 
teſtaments is appointed; any thing in the ſaid att, or any other lay, ſtatute, 57 
uſage to the contrary notwithſtanding. 

So that the ancient law and cultom reſtraining the inhabitants of the 
province of York from diſpoſing of their whole perſonal cilates by wall. 
is now utterly aboliſhed out of that whole province. 

But with reſpect to the diſtribution of inteſtates eſlects, rhe cuſtom con. 
tinues as it hath been for ages paſt : which, taking Swinburne for our 
guide, we come now to trace out and delineate. 

It is to be underſtood then, that within the province of 7% gene- 
rally, there hath been an ancient cuſtom, and divers famous writers long 
ago nave made mention ©: the ſaid cuſtom in their works to have 
been obſerved long before their days, and the ſame allo appeareth from 


the acts and other very ancient inſtruments of undoubted credit faith. 
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fully preſerved in the regiſtry of the archbiſhop of Vr; by which 
cuſtom there is due to the «widow and to the lawful children of every men bein g 
an inhabitant or en houſholder <ithin the ſaid province of York, and dying there 
or elſewhere inteſtate, being an inhabitant or houſholder within that pro 

vince, a reaſonable part of his clear moveable goods: unleſs ſuch child be heir 
to his father deceaſed ; or were advanced by his father in his life time, by which 
advancement it is to be underſtood, that the father in his life time beftowed «p41 
his child a competent portion whereon to live. Swin. 220, 230, 233. 

Reaſonable part] Which is as tolloweth : 

(1) If the inteſtate hath either wife nor child at the time of his death, 
his whole perſonal eſtate (the funeral expences and other neceſſary 
charges being firſt deducted) ſhall be diſpoſed in the due courſe of admi- 
niſtration ; the lame heretofore having been wholly at the diſpoſal of the 
deceaſed, and conlequently talling now under the directions of the ſtatute 
of diſtribution. Sn. 220. 

(2) If the inteſtate at the time of his death leave behind him à ci a 
no child, or elſe ſome child or children but no wife ; in this caſe, by the 
cuſtom obſerved not only throughout the province of York, but in many 
other places beſides within this realm of England, the goods are to be 
divided into two parts; of which, one part is due to the wife, or elſe to 
the children, by virtue of the ſaid cuſtom. Sw. 220. 

But if by ſettlement a jointure is limited to the wife, in bar of all 
her demands out of the perſonal eſtate of her huſband by virtue of the 
cuſtom, in ſuch caſe it is as if there were no wife, with retpect to the faid 
cuſtomary part; fo, if it is in bar of all her demands by virtue of the 
ſaid cuſtom er ether, the ſhall be debarred alfo of any. diſtributive 
ſhare by the ſtatute. 1 Fern. 15. 

And if the inteitate have a wife, and a child or children which child is 
heir to the inteſtate, or which children were advanced by the father in his 
life time; in this caſe it is as if he had no child: and therefore in like 
manner the goods ſhall be divided into two parts; whereof the wife is to 
have the one part to herſelf, and the other half is diſtributable by the 
{tatute. Swin. 220, 221. | 

So in the caſe of Goodtein and Ramſden, M. 1683, The plaintiff ex- 
hibited a bill, to have an account, and her ſhare of her father's per- 
ſonal eſtate, who died inteſtate. The defendant pleaded, that the 
eſtate in queſtion lay within the province of ork, and that the inteſtate 
died there, and that the plaintiff being one of his daughters was advanced 
by him in his life time; and that by the cuſtom of the province 0i 
York, a daughter being once advanced by her father in his life time, 
was excluded trom all further benefit of her father's perſonal cltate. 
But in this *caſe it appearing, that all the children of the inteſtate were 
advanced by him in his life time, and fo the eſtate wholly excmptec 
out of the cuſtom, it ought to go now in a courſe of adminiſtration, 
and be diſtributed according to the act for ſettling inteſtates eſtates ; and 
thereupon the plea was overruled. 1 Vern. 200. 

And in the caſe of Collinſon and Trotter, Tun. 24. 1727. Richard 
Collinſon died inteſtate, leaving a widow, who was the preſent defendant, 
| p 85 e Anne 
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Anne Trotter; and an only child, Thomas Collinſon, the plaintiff in 
this cauſe. Sir Joſeph Jekyll, maſter of the rolls, directed two iſſues to 
be tried at York aſſizes: 1. Whether the defendant Anne Trotter, who 
was the widow, is intitled by the cuſtom of the province of York to a 
moiety, or any and what part, of the inteſtate's eſtate. 2. Whether the 
plaintiff Thomas Collinſon the infant, who is intitled to lands in fee 
ſimple by deſcent, on the death of his ſaid father, is by the cuſtom of the 
ſaid province intitled to any and what part of his ſaid father's perſona] 
eſtate. Theſe two ifſues were tried accordingly at the ſummer aſſizes 
following. And after long evidence given, the jury found, as to the firſt 
iſſue, that the wife is intitled by the ſaid cuſtom to a moiety of the inteſ- 
tate's perſonal eſtate: And, as to the ſecond, that the fon is excluded, 
by the deſcent of the fee ſimple eſtate, from claiming any part ef the 
perſonal eſtate by the ſaid cuſtom. And conſequently, the widow would 
receive one half of the perſonal eftate by the cuſtom ; and one third of 
the remaining half by the ſtatute : So that taking the whole together, 
ſhe would receive two thirds of the ſaid inteſtate's perſonal eitate, 

(3) If the inteftate at the time of his death had 457+ a <vife and ol; 
a child or children; in this caſe, the deceaſed's ſhare is no more than the 
third part of the clear goods: for the ſaid goods ſhall be divided into 
taree parts; whereof the wife ought to have one part, the child or chil- 
dren another part, and the third part (Which is called the death's part) 
is diſtributable by the ſtatute. Yet ſo, as that the child or children be 
not heir to the inteſtate their father, or advanced by him in his lite time: 
tor then it is as if there were no child; and conſequently the goods of the 
deceaſed are to be divided into two parts, whereof the inteſtate's wife is to 
have the one part, and the other is diſtributable by the ſtatute. And it 
the inteſtate have a wife, and children whereof one is He, another ad- 
vanced, and ſome not advanced by their father in his life time; in this caſe, 
the goods of the deceated ſhall be divided into three parts, whereof the 
wite ſhall have one, the child or children not advanced another, and 
the third (being the death's part) is diltributable as atorelaid. Stein. 
221, 

But here ariſeth a very important queſtion, in caſe where a child hath 
received in his father's life time an advancement, not only ſufficient to de- 
bar him of his cuſtomary part, but fo large as to extend into, or to over- 
balance, what would be his proportionable {hare alſo of the deadman's 
part; whether in this caſe ſuch child ſhall receive any ſhare of the dead- 
nan's part, unleis he will bring over into hotchpot in the faid deadman's 
part, ſo much of bis ſaid advancement, as exceedeth his juſt proportion 
01 the cuſtomary part. And concerning this, the opinions of learned men 
de various. Some hold, if a child is fully advanced, ſo as that his ad- 
vancement doth exceed not only what would be his juſt proportion of 
ne cuſtomary part, but of the deadman's part likewiſe; that in ſuch caſe 


eſtate, either by the cuſtom, or by the ſtatute, Others are of opinion, 
that whatioever his advancement {hall have been, fo as to debar him of 
lig cuſtomary part; yét that advancement ſhall have no conſideration 1 

: : the 
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the deadman's part, but thereof he ſhall receive his full ſhare without any 
retroſpect to his preceding advancement. The former opinion is more 
agreeable to equity and reaſon ; but whether it is conſiſtent with the con. 
ſtruction of the ſtatutes, is the queſtion, For this is a point reſpecting 
not the cuſtom, but the acts of parliament : the cuſtom itſelf in this 
caſe is clear enough ; but it is queſtioned, how far the ſtatutes do infringe 
the cuſtom in this particular, 

Before the ſtatute of the 22 & 23 C. 2. the cuſtom was this : The 
children received their own cuſtomary part, and no more; and of this 
cuſtomary part a child fully advanced could have no ſhare, the advance- 
ment being eſteemed as a ſatisfaction for his filial portion: And no child 
could ſue for any ſhare of the deadman's part; the ſame (according to its 
original inſtitution) being to be diſpoſed for the ſoul of the deceaſed, 
This ſtatute left the cuſtom intire. And the ſtatute of the 1 7a. 2. c. 17. 
doth not touch thereupon, further than to diſtribute the ſaid deadman's 
part, Nevertheleſs, in ſuch diſtribution it is required, that the children 
(excluſive of the heir at law as aforeſaid) ſhall bring their reſpective ad- 
vancements into hotchpot. But in this caſe, the advancement is ſup- 
poſed to be already ſunk in the cuſtomary part; and conſequently no- 
thing remaineth to be brought over into the deadman's part : And there- 
fore (upon this ſuppoſition) a child, how largely ſoever advanced by his 
father in his life time, ſhall only thereby be excluded from receiving any 
further filial portion by the cuſtom, but ſhall not be excluded from re- 
ceiving a full diſtributive ſhare of the deadman's part by the ſtatute. 

And with this ſeemeth to accord the caſe of Gudgeon and Ramſden, 
T. 1692. which was thus: The inteſtate, being an inhabitant in the pro- 
vince of York, left iſſue a ſon and daughter only, and no widow. The 
daughter had a portion given her in marriage, in lieu and full ſatisfaction 
of what ſhe might claim by the cuſtom of the province. The on 
was allo advanced, by a ſettlement of lands. The queſtion was, How 
this eſtate ſhould be diſtributed. For the heir it was infiſted, that now 
the cuſtom of the province of York is to be quite laid out of the 
caſe, and the fame diſtribution made of the eſtate, as of any other 
inteſtate's eſtate, and by conſequence the daughter to bring her por- 
tion into hotchpot; but the heir to have a full ſhare, without regard 
to what lands had been ſettled upon him. By the court: The daughter 
mult not bring back her portion into hotchpot; for that came in licu 
of the cuſtomary part, and was as the price the father thought fit to give 
her for the ſame. 2 Yern, 254. 

But here it ſeemeth, that a diſtinction ought to be made, between an 
aclvancement given and accepted expreſsly in lieu and ſatisfaction of the 
tial portion, and an advancement given generally without any ſuch 
agreement or ſtipulation. In the former cale it ſeemeth, that no reſpect 
mall be had of ſuch advancement in the diſtribution of the deadman's 
part, the ſame being to be conſidered not ſo properly an advancement by 
the father, as 2 purchaſe by the child: and which, by poſſibility, might 
have fallen ſhort of, as well as exceeded, the true value of the child's 
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portion *. And upon this principle, the ſaid caſe of Gudgeon and Nam / 
den ſeemeth to have been determined. But where there is no ſuch ſpecial 
contract or agreement, but the advancement is general, without any par- 
ticular reſpect either to the cuſtomary or diſtributive ſhare ; it ſeemeth, 
that the ſame ſhall be applied either to one or both of them, according to 
the amount of ſuch advancement, and fo as beſt to anſwer the intent of 
the ſtatute, which expreſſeth, that he eftate of all the ſaid children fhall be 
made equal as near as can be eſtimated. And by this diſtinction, the two 
contrary opinions ſeem to be reconciled. 

Of his clear moveable goods] Where the wife or children ought to have a 
rateable part of the goods of the deceaſed, be it a third part or half, as 
the caſe yieldeth; there alſo they ought to have a like part of the debts 
due unto the inteſtate, after they be recovered by the adminiſtrator ; for 
then they are numbred or accounted amongſt the goods of the inteſtate, 
but not before. Stein. 221, 

But of leaſes (Swinburne ſays) the wife and children cannot have any 
rateable part within the province of York, or other places where the 
have been accuſtomed to have their rateable part of the moveable —_ 
and debts recovered, unleſs the ſaid wife or children, demanding their 
rateable part of leaſes, do prove that by ſpecial cuſtom of that place (name- 
ly, of that city, county, deanry, or pariſh where the inteſtate dwelled, 
and had ſuch leaſes) the wifes and children were accuſtomed to have their 
rateable part, as well of the leaſes, as of the moveable goods of the in- 
teſtate z which ſpecial cuſtom being proved, they may recover the rate- 
able part as before. (But not by the general cuſtom of the province. ) 
Scoin. 221, 


For a child of age, for a valuable conſideration, might releaſe his future filial por- 
tion, Of which kind of releaſe there ſeems to have been a ſpecial preciſe form; accord- 
ing to the following example, which is brief, and yet full withal and comprehenſive ; 
much in the ſtyle and manner of thoſe moſt accurate forms of compoſition, the writs in the 
regiſter : viz, * Be it known unto all men by theſe preſents, That I Thomas Whitehead of 
Byebeck in the county of Weſtmorland, huſbandman, for and in conſideration of a ſum of money, 
by Richard Whitehead my father of Byebeck afore/aid in the ſaid county, yeoman, to me well 


folutely remit, releaſe, and quit claim, unto the ſaid Richard Whitehead my 7 
and adminiſtrators, all manner of filial or child's portion of goods, which I the 
executors or affigns can or may hereafter have, claim, cr demand of, in, and to the goods or chat- 
tel of the ſaid Richard Whitehead, by any manner of wvays, means, title, or claim hoxeſoever. 
In witneſs whereof, I the ſaid Thomas Whitehead have hereunto ſet my ſeal, the firſt day of 
May, in the eighth year of the reign of our ſovereign lord James, by the grace of God, king of 
2 France, and Ireland, defender of the faith, and ſo forth, and of Scotland the forty 
third. 1610. | 

Sealed and delivered 

in the preſence of us Thomas Whitchead.” 
George Sharp. 8 

Edward Branthwatte. 

Thomas Potter. | 

Philip Winſter. 

And here it is obſervable, that the particular ſum, which was the conſideration, is not 
Specified ; ſo that there is no room here to diſpute about the quantum of the adyancement ; 
for it myſt be taken in ſuch caſe as an advancement in tato. —— | 


Vor. II. 5 D But 


and truly contented and paid, have remiſed, releaſed, and quit claimed, and by 1 preſents do ab- 
ather, his executors 
aid Thomas, my 
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nothing left to the reſt of the children (which caſe is more frequent than 


his only in reverſion, and fo reap no benefit either of his father's lands or 
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But concerning eſtates pur auter vie, that is to ſay, eſtates held by 
leaſe during the life of another perſon, it is ſpecially provided by the 
ſtatute of the 14 GC. 2. c. 20. that where there is no deviſe thereof, 
they ſhall go and be diſtributed in the ſame manner as the perſonal eſtate 
of the inteſtate. 

Unleſs ſuch child be heir to his father deceaſed] Which limitation is di- 
verſly extended: As, | 

(1) Not only the heir of lands holden in fee ſimple, is thereby barred 
from the recovery of a filial portion; but he alſo that is heir in fee tail, 
either general or ſpecial. Swin. 231. 

(2) Albeit the lands be of very {mall revenue, peradventure not paſt a 
noble yearly rent, and the goods very great in compariſon of ſo ſmall 
a rent (be it 10001 or more); even in this caſe, the heir is barred from 
the hope of a filial portion. And tho' this may ſeem hard to the heir, if 
we conſider that fame right of primogeniture; yet if we ſhall conſider 
on the other ſide, that if the lands be worth 10001 a year, and the 
goods little or nothing worth (the debts being paid), and ſo little or 


the former); the cuſtom, we ſee, is not void of equity, when both caſcs 
are equally balanced. Sin. 232. 

(3) Not only that heir is excluded from a filial portion, which doth 
enter upon the lands immediately after his father's death, but he alſo 
which 1s heir in reverſion, is heir : and being heir, can have no filial 
portion. For in the writ de rationabili parte bonorum, it is contained, that 
he which demandeth a filial portion neither is heir, nor was advanced in 
the life of his father: now he that is heir in reverſion cannot ſay ſo, and 
therefore can recover no filial portion, according to the cuſtom of the 
country. Otherwiſe, if he ſhould recover a portion, and the land after- 
wards ; the final intent of the cuſtom ſhould ſuffer prejudice, which would 
that the lands and goods ſhould not go both one way, . but the one to the 
heir, and the other to the reſt of the children. And yet the caſe may fall 
out very hard with the heir in reverſion : for what if he ſhould die in 
the mean time, before he could lawfully enter to thoſe lands which be 


goods ? howſoever it ſhall fall out, he muſt be content with his lot ; and 
tho* not he, yet his ſhall enjoy the land at the time appointed. Sci. 232. 

(4) Albeit the heir receiveth the lands by ſettlement made upon his ta- 
ther's marriage; yet he is heir ſo as to be excluded thereby from a filial 
portion. As in the caſe of Conſtable and Conſtable, T. 1700. Upon a 
former hearing of this cauſe, a queſtion ariſing upon the cuſtom of the 
province of York, touching the diſtribution x, the perſonal eſtate of the 
father; an iſſue was directed to be tried at law, whether the father 
having by ſettlement on his marriage ſettled his real eſtate to himſclt 
for lite, part to his wife for her jointure, and the remainder of the whole 
to his firſt and other ſons in tail, remainder to his own right heirs, 
the eldeſt ſon was thereby excluded by the cuſtom of the province ot 
York, from having any ſhare of his father's perſonal: eſtate z and it 
being found that he was thereby debarred and excluded, and the cauſe 
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coming now to be heard on the equity reſerved, it was decreed accord- 
ingly. 2 Yern. 375. 

(5) Albeit the heir hold lands by deed or feoffment in mortgage, 
or with clauſe of redemption, that is to ſay, upon condition that if the 
feoffor pay unto him a ſum of money at a certain day, that then the feof- 
for may re-enter, and the deed or grant to be void ; yet nevertheleſs 
in the mean time, until the condition be pertormed, and the land re- 
deemed, if he ſhould demand any filial portion, he is barred, becauſe 
as yet he is heir to the deceaſed. But if the lands ſhould be redeemed, 
and the. money ſatisfied, then it is thought that he may recover a fili- 
al portion; becaule then he is not heir to the deceaſed, nor the advance- 
ment certain which was made by the father in his life time. Sin. 232. 
(6) Likewiſe if a man purchaſe lands in fee, and by will deviſe the 
ſame lands to his eldeſt fon and to the heirs of his body, and for defaulr 
of ſuch iſſue to his younger ton and to the heirs of his body, and fo on; 
in this caſe, Swinburne ſays, the eldeſt ſon is not barred from the recovery 
of a filial portion, as heir to the deceaſed ; becauſe he is not as heir to his 
father according to the courſe of the common law, but according to his 
father's will. Swin. 232. [But whether this deviſe ſhall bar him as an 
advancement is another queſtion, which will be conſidered afterwards. ] 
But where a man is heir at law of lands in fee ſimple, and his father 
alſo deviſeth thoſe lands co him; it ſeemeth that he ſhall take by his 
better title, as heir at law, and not as devitee : and conſequently thereby 
ſhall be excluded from a filial portion. For no man can by his will make 
his heir a purchaſer of a fee ſimple; for the deſcent and will take effect ar 
the ſame time, and the elder title ſhall be preferred. 

(7) In like manner, the youngeſt fon, who is heir in borough engii/h, 
ſeemeth not to be heir, ſo as thereby to be debarred from a filial portion; 
for he is not heir according to the courſe of the common law, but by a 
particular cuſtom. 

(8) Note alſo, that if the child ſhould have any copyhold land, after his 
father's death; in this caſe he is not reputed his father's heir to the effect 
aforeſaid, and ſo barred from the recovery of a filial portion, due by the 
general cuſtom of the ſaid province. Sin. 232. 

Note, the word copybold, altho' of itſelf it conveys an idea diſtinct 
enough, yet from the different acceptation of it amongſt learned men, it 
becometh equivocal ; ſome uſing it to ſignify all lands which are not tree- 
hold ; others, more properly, lands only which are holden by copy of 
court roll. It is of very much importance to determine in which of the 
two ſenſes it is here to be underſtood, For a great part of the lands with- 
in the province of York are neither freehold nor copyhold, but are in- 
cluded under the word cuſtomery. g 


of the manor; of which, copyhold is but one ſpecies : ſo that altho? all co- 
pyhold lands are cuſtomary, yet all cuſtomary lands are not copyhold. And 
it ſeemeth that the word copybold here ſhall be underſtood in the leſs proper 
lenie, ſo as to ſignify, that cuſtomary lang in general as well as thoſe which 

8D 2 | are 


For cuſtomary is the general denomination of lands holden by the cuſtom 
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are ſtrictly copybold, inherited from the father, ſhall be no hindrance to the 
child from obtaining a filial portion. For at the time when this cuſtom 
of the province of York took place, theſe cuſtomary lands were not in- 
\ heritable, 

Or were advanced by his father in his life time] Here it comes to be con- 
fdered, what manner of preferment or advancement that is, which doth 
debar the child from a filial portion, 

By his father] For if another than the father beſtow any preferment or 
advancement, tho* never ſo much ; this preferment by another is no bar 
to the child, from the recovery of the filial portion of his father's goods : 
much leſs, where the child hath advanced his eſtate by his own induſtry, 

Sin. 233. 

In his life time] Here the caſe aforeſaid is conſiderable, where the father 
by his laſt will deviſeth lands to his ſon (for this he may well do, and yet 
nevertheleſs die inteſtate as to his goods), whether this ſhall be ſuch an 

advancement as ſhall debar the ſon from the recovery of his filial portion; 
and it ſeemeth that it ſhall not: for this was no advancement to the child 
in the life time of his father; but he may refuſe or wave the bequeſt, 
and recover a filial portion due according to the cuſtom of the country. 
Stein. 233. | 

Howbeit, if the father in his life time beſtow a leaſe upon his child, or 
grant unto him an annuity for life out of his lands, yet in ſuch manner 
as the child ſhall not reap any benefit thereby, ſo long as the father 
liveth, but after his death; this is holden for a preferment or an advance- 
ment, becaule it was aſſured unto him in his father's life time. Nor is 
this caſe contrary to the former; for the child had no affurance of his 
deviſe until his father was dead, becauſe he might have revoked the 

q {ame at any time whilſt he lived; which he could not do in the other caſe. 
|| Stoin. 233. 
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F! That the father in his life time beſtowed upon his child] For if the father 
4 beftow any thing upon another for his child's fake, or for the good of his 
1 child; nevertheleſs this is no ſuch preferment as will hinder the child of 
0 his filial portion. Stein. 233. 


5 And therefore if che father beſtow any thing upon a man of trade, to 
Y take his ſon for an apprentice, and to teach him his myſtery ; this is no 
A advancement to the effect aforeſaid. Stn. 233. 
1 Or if he beſtow any thing upon a ſchoolmaſter, or tutor in the univer- 
1 fity, for the increaſe of his knowledge in learning, or for any degree 
there to be obtained; this is no advancement to exclude the child of a 
| filial portion. Swin, 233. 
I No more is it (faith Swinburne) if the father buy the advowſon of an 
| eccleſiaſtical benefice or dignity, and afterwards preſent his ſon thereto. 
Swin. 233. 
1 So if the father buy an office, and beſtow it upon his ſon; this ſeemetn 
4? (he ſays) not to be an advancement to bar him of his portion. Stein. 233. 
1 Or if the ſon be much indebted, and the father diſcharge the debt; yet 
gi this feemeth not to be a preferment. Sein. 233, 


3 : | But 
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But if the father beſtow a competent portion with his daughter in 
marriage, upon him that ſhall marry her; this, without queſtion, is 
ſuch an advancement as will bar her from the demand of a filial portion. 
Stwin. 233. 

A competent portion] By the word portion is to be underſtood, not only 
a ſum of money, or part of the father's goods and chattels, but alſo lands 
and annuities, beſtowed by the father upon the ſon. Swin. 234. 
Competent] Competent ſignificth equal, or not far inferior, to that 

uantity, which otherwiſe according to the cuſtom of the province, ſhould 
fall to be due to the child, after the rate and proportion of the father's 
eſtate, at the time when he doth beſtow any ſuch thing upon his child; 
for the ſame being equal, or not much under the rate which ſhould belong 
to the child by the cuſtom aforeſaid, if his father had then died, ſhal! 
ſtand for a ſufficient preferment and advancement, to exclude him from a 
filial portion. For conſidering the equality, or ſmall inequality, betwixt 
the one and the other; it is to be preſumed, that it was the father's 
purpoſe, that the one ſhould ſtand inſtead of the other. Inſomuch that if 
the father after this preferment ſhould live many years, and increaſe his 
ſubſtance ; yet it ſeemeth, that the father's former gift would bar the 
child from recovery of any farther filial portion : and the reaſon is, becauſe 
as the father did grow richer (in which caſe the ſon's preferment ſhould be 
leſs), ſo it might fall out that the father might have grown poorer, and 
then the ſon's preferment ſhould have been more than otherwiſe it would 
by the cuſtom of the country. So that the father's gitt being at the firſt 
competent, in regard of his eſtate at that time; the ſame is not made 
effectual or ineffectual by the increaſe or decreaſe of his future effate, 
SWIM. 233, 234. BD | 

But if the father's gift were not competent, or far under the rate of 
that which otherwiſe !hould belong to the child by the cuſtom; as, for 
inſtance, if the father ſhould give his <li: 51 to put in his purſe or 
beſtow at his pleaſure, whereas other nt his filial portion would extend 
to divers hundreds; this gift of the father doth not ſeem to be ſuch an 
advancement, as will exclude the child from his filial portion, neither in 
the conſtruction of law, nor in the intention of the father; and that is 
rather to be termed a mere benevolence, than a preferment or advance- 
ment excluſive of a filial portion: and if the fon have deſerved a good 
turn at his father's hands, this is no advancement, but a recompence of 
that which was formerly deſerved. Swin. 234. 

But here ariſeth a queſtion ; what if the thing which the father be- 
ſtoweth upon the child, be ſo indifferent between competent and incoms 
petent, that it may be juſtly doubted whether the ſame ſhall Rand tor an 
advancement, or a mere benevolence, over and beſides which, he might 
expect a filial portion? Now whether may the child caſt in that gift of the 
father, and ſo recover an equal portion with the reſt of his brethren and 
ſiſters ? It ſeemeth at the firſt that he may. For if a man ſeiſed of thirty 
acres of land in fee ſimple, have iſſue two daughters, and giveth with 
one of them in marriage ten acres of the ſame land in frank marriage, and 


dieth ſeifed of the other twenty acres ; the that is thus married may (if ſhe 
will) 
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will, have part of the twenty acres, whereo f her father died ſeiſed; but 
chen the muſt put her land given in frank marriage in hotchpot, that is 
to ſay, ſhe mull retuſe to take the ſole profits of the land given in fran!; 
marriage, and ſuffer the land to be commixed and mingled together wit! 
the other land whereof her father died ſeiſed, ſo that an equal diviſion be 
n1ade of the whole, betwixt her and her ſiſter; and thus, for her ten 
acres, ſhe {hall have ſifteen; whereas otherwiſe, her fiſter ſhall have the 
twenty acres of which their father died ſeiſed. And as in lands, ſo in 
goods: which is alſo agreeable to the civil law. And Swinburne ſays, he 
hath ſeen it ſometimes ſo obſerved, by the conſent of the children not 
advanced, being then of lawful years; but he hath not known it at any 
time ſo overruled by law, without their conſents. And therefore he con- 
cludeth, that conſidering the ſtrictneſs of the writ de rationabili parte bo- 
ort, this gift of the father ſhall either be found to be a preferment or 
not; if it ſhall be found to be a preferment, then is the child excluded 
from recovery of a filial portion; if it ſhall be found not to be a prefer- 
ment, then may the child recover the filial portion according to the 
cuſtom of the province of York, as in the ſaid writ is contained. Swzr. 235. 
But nevertheleſs, the words of the writ do not ſeem neceſſarily to 
infer this conſequence, being only general, that children not prometed in 
their father*s life time ought to have their reaſonable part: for this they may 
have, and yet notwithſtanding be required to bring into hotchpot with 
their brothers and ſiſters what they ſhall have received leſs than their duc 
proportion; and it will be ſo much the more reaſonable upon that account. 
And therefore what Swinburne intimates was in his days recommended to 
the parties by the judge, ſeemeth, at leaſt ſince that time, generally to 
have prevailed as the cuſtom of the province; that children (excluſive of 
the heir at law) not advanced to their full proportion of the childrens part, 
ſhall be admitted to come in for their ſhare of the ſaid childrens part, 
bringing therein to their partial advancements into hotchpot : agreeable 
to what Swinburne acknowledgeth to be the rule of the civil law ; in con- 
formity alſo to the cuſtom of the city of London, and to the meaſures of 
the ſtatute of diſtribution, and to the rules obſerved by the courts of equity 
in all ſuch like caſes. | 
W/hereon to live] If the father beſtow any thing upon his child to any 
other end, as money in his purſe to ſpend among his equals, or to buy 
him ſuits of apparel, or books, or armour for the ſervice of his country; 
yet this (as it ſeemeth) is not to be holden for an advancement, tho 
peradventure the ſums of money given for theſe particular ends, were not 
very much inferior to that which otherwiſe might belong to the child for 
his filial portion according to the cuſtom, and otherwiſe would have been 
taken for an advancement: but it mult be a proviſion of ſome competent 
thing for the maintenance of his child, whereby he may be the better 
enabled to live after his father's death. Stvin. 234. 


It is ſaid by the editors or continuators of Swinburne, that it hath been 


much controverted, whether the ordinary hath power to compel the ad- 
| miniſtrator 
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miniſtrator to give portions to children, or to allot and diſtribute filial 
portions to the deceaſed's children out of his eſtate. If the ordinary 
attempt this, either before or after the granting of letters of adminiſtration, 
it hath been held, that the adminiſtrator might have a prohibition; and 
that the ordinary hath not any power to make diſtribution of the ſur- 
pluſage, nor to take any bond to anſwer the ſame : for that if the ordinary 
might diſtribute, then the adminiſtrator might be charged of his own 
goods; for there may be dormant debts, and which are unknown: yet 


notwithſtanding, they add, that it is uſual for the ordinary to order and 


allot diſtribution of filial portions, and therein prohibitions are not often 
granted. Stein. 233. a. 
But whether this is ſpoken of the times before the ſtatute of diſtribution, 


doth not appear. As to the deadman's part, there ſeemeth to be no 


doubt, but the ordinary by the ſaid ſtatute may cauſe diſtribution thereof. 
And as to the widows and childrens portions, the ſtatute provides that the 
cuſtom ſhall be obſerved as before: And it ſeemeth that the ordinaries 
within the ſaid province, even as all other ordinaries, before the making 
of the ſaid act, did exerciſe a power of compelling diſtribution, altho? the 
temporal courts would not allow the fame to be lawful, and that was the 
cauſe of the act being made. And the act ſays, that A! ordinaries, as 
dell the judges of the prerogative courts of Canterbury and YoRKk, as other 
& ordinaries, ſhall have power to order and make juſt and equal diftri- 
« bution.” 


There is a caſe in 2 Fern. 47. 82, wherein the cuſtoms of the city of 
London and of the province of York did interfere z which was thus: . 
1688. Chomley and Chomley. A freeman of London died within the pro- 
vince of York, leaving a widow, and iſſue two ſons and a daughter; and 
an eſtate of about 501 a vear within the province of York deſcended on 
the elder ſon; and if the cuſtom of the province of York ſhould prevail. 
he would thereby be excluded from having any ſhare of the perſonalty, 
which was about 200001]. A bill was brought tor the direction of the 

court, how and in what manner the perſonal eſtate ſhould be diſpoſed of. 

And the court was clearly of opinion, that the deceaſed being a freeman 
of London, the cuſtom of the city for the diſtribution of the perſonalty 
ſhould prevail and controll the cuſtom of the province of Tork; and 
that, notwithſtanding the cuſtom of the province to the contrary, the heir 
ſhould come in for a ſhare of the perſonal eſtate : for the cuitom of the 
province is only local, and circumſcribed to a certain place; but that 
of London follows the perſon, tho' never ſo remote from the city. 


Upon the whole, ſo far as can be eſtimated from the premiſſes, the 
_ courſe of diſtribution of inteſtates effects within the province of York 
ſeemeth to ſtand thus: 8 

1. If a perſon dieth inteſtate, leaving no wife, but a only chi/d ; which 
child is heir at law, or advanced, or partly advanced, or not advanced: In 
all theiz caſes, it maketh no difference; for one way or other ſuch 


child hall have the whole clear perſonal eſtate, en = 
6 chil: 
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child to be Heir at law; he ſhall have nothing by the cuſtom, but by the 
ſtatute he ſhall have the whole as next of kindred. If he is advanced ; hie 
ſhall likewiſe have nothing by the cuſtom, but by the ſtatute in like 
manner he ſhall have the whole. If he is partly advanced; he ſhall 
have one half by the cuſtom, there being no- other child with whom 
to bring his partial advancement into hotchpot; and the other half by 
the ſtatute. So in like manner, if he is not at all advanced ; he hall have 
one half by the cuſtom, and the other half by the ſtatute. 
2. If ſuch perſon hath divers children, one of whom is heir at law, 
and the others are advanced. In this caſe, with reſpect to the cuſtom, 
it is as if he had no children: none of them can claim any thing by 
the cuſtom; and (the younger children being ſuppoſed to be fully ad- 
vanced), the heir at law by the ſtatute ſhall have the whole. 

3. If ſuch perſon hath divers children, the firſt of which is heir at law, 
the ſecond advanced, the third partly advanced, and the fourth not advanced: 
In this caſe, the child partly advanced, and the child not advanced (hail 
have one half equally betwixt them by the cuſtom, the child ry ad- 
vanced firſt thereunto bringing his partial advancement into hotchpot , 
and the other halt (which is the deadman's part) ſhall be diſtributed by 
the ſtatute, equally amongſt all the ſaid children (the ſecond only ex- 
cepted, who is ſuppoſed to be fully advanced already) ſhare and ſhare 
alike, But if the heir at law hath been advanced by his father, otherwile 
than by lands or as heir at law ; he ſhall bring Tuch his advancement into 
hotchpot with his brothers and ſiſters, otherwiſe he ſhall have no diſtri- 
butive ſhare by the ſtatute. 

And note, that the repreſentatives of children dead are admitted by the 
ſtatute to a diſtributive ſhare of the deadman's part in the place of the 
deceaſed child or children whom they repreſent ; but not ſo of the 
cuſtomary part, by the cuſtom. 

4. If a man hath à wife and no child; ſhe ſhall have (beſides her con- 
venient bed and apparel) one half by the cuſtom, and the other halt 
(being the deadman's part) ſhall be diſtributed by the ſtatute ; of which 
deadman's part by the ſaid ſtatute ſhe ſhall have one half, and the other 
half ſhall go to the next of kindred to the deceaſed in equal degree: S0 
that dividing the ſame into four ; ſhe ſhall have three, and they ſhall 
| have one. 

Fi But if altho* there be no child, yet there hath been a child, and there 
Y are any legal repreſentatives of ſuch child deceaſed ; then of the dead- 
man's part by the ſaid ſtatute the wife ſhall have but one third, and the 
ſaid repreſentatives ſhall have the other two thirds : So that dividing 
4 the whole into ſix parts, ſhe ſhall have four and they ſhall have two. 
| 1 5. If a man hath a wife and alſo a child or children, one of <which children 
| { zs heir at law, and the others are advanced : In this cafe, with reſpect to the 
1 | cuſtom, it is the ſame as if he had no child; and conſequently the witc 
ſhall have one half by the cuſtom, and the other half (being the dead- 
man's part) ſhall be diſtributed by the ſtatute: of which deadman's part 
by the ſaid ſtatute ſhe ſhall have one third, and the other two thirds ſhall 
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go to the heir at law as aforeſaid: So that dividing the whole into ſix 
parts, ſhe ſhall have four and he ſhall have two. 

6. If a man hath @ wife and alſo a child or children, any one cr more «f 
which children are not advanced: by the cuſtom ſhe ſhall have one third 
part, and the children not advanced ſhall have another third part, and 
the remaining third part (being the deadman's part) ſhall be diſtributed 
by the ſtatute ; of which deadman's part by the ſaid ſtatute ſhe ſhall have 
one third, and the other two thirds hall be diſtributed amongſt the chil- 
dren in manner as is aforeſaid : ſo that dividing the whole into nine, ſhe 
ſhall have four and they ſhall have five, 

As for example: A man inhabiting within the province of York dieth 
inteſtate, leaving a clear perſonalty of 90001; and leaving a widow, and 
four children; che firſt being heir at law to freehold lands, and having 
received likewiſe of his father in his life time 4001 to fet him up in trade; 
the ſecond advanced, to the amount of 3000 1; the third partly advanced, 
to the amount of 6001 ; and the fourth not at all advanced. The queſtion 
is, How this perſonalty ſhall be diflrivuted ? Firſt of all, The widow 
ſhall have one third part by the cuſtom, as her widow's portion, to wit, 
3000 1. Another third part, by the faid cuſtom, ſhall be diſtributed 
amongſt the children; of which, the heir at law (as ſuch) by the ſaid 
cuſtom is excluded from receiving any ſhare ; rhe {econd ſon alſo, as being 
fully advanced, is excluded; but hereunto the third fon ſhall bring 
partial advancement of 6co1 into hotchpot, and then the third and fourth 
ſons ſhall divide the 3600 | equally verween them; but the real benefit 
thereof to the third fon will be but 12001, and to the fourth for 1800 1, 
The remaining third part of the ſaid perionalty, which is the deadman's 
part, ſhall be diſtributed by the ſtatute; of which, by the ſaid ſtatute, 
the widow ſhall have one third, to wit, 10001; and the reſidue, being 
2000 l, ſhall be diſtributed equaily amonglt the taid three children, 
namely, the heir at law and the third and fourth ſons (the heir at law being 
let in for ſo much by the ſtatute; and the ſecond ſon being ſtill excluded, 
as having received more than his juſt proportion of his father's whole 
perſonal eſtate) ; but hereunto the heir at law ſhall firit bring his partial 
advancement. of 4001 into hotchpot, and to the laid three children tha)l 
divide the whole 24001 equally amongſt them; but the real benefit thereof 
to the heir at law will be but 400 l, and to the ſaid two youngeſt children 
8001 each. So that of the whole clear perſonalty of goool, the widow 


ſhall receive — — — — 40001 
The heir at law — — — 4001 
The ſecond child — — — 0001 
The third child — — — 20001 
The fourth child — — — 26001 


| Total qgoool. 

7. If a perſon dieth inteſtate, leaving neither <oife ner child, out a father 
living ; the ſame is out of the cuſtom, and (ſuppoſing there is no repre- 
ſentative of any child deceaſed) then the father, by the ſtatute, as next of 
- kindred, ' ſhall have the wi:vle. 

VoI. II. . But 
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But if, altho' there be no child, yet there hath been a child, and ſuch 
Child deceaſed hath left any child or other deſcendent; then ſuch repre- 
ſentative of the child deceaſed ſhall receive the whole, in excluſion of the 
father. 

8. If the deceaſed leaveth neither wife nor child (nor repreſentative of ſuch 
child as aforeſaid), nor father, but a mother living; the ſame alſo is out of 
the cuſtom, and by the ſtatute of the 1 F. 2. c. 17. every brother and 
ſiſter, and the repreſentatives of them, ſhall have an equal ſhare with the 
mother : if there be no brother nor ſiſter, nor repreſentative of any of 
them, then by the ſtatute of diſtribution the mother ſhall have the whole, 
as next of kindred. 

If the deceaſcd leaveth neither tvife, nor child (nor repreſentative of „ 
child as aforeſaid), nor father, nor mother; but leeveth brothers and ſiſters, 10 
children of other brothers and ſiſters deceaſed; this cate allo is out of the 
cuſtom ; and by the ſtatute, the brothers and ſiſters, and the children ot 
the brothers and ſiſters deceaſed, ſhall take per ſeirpes, and not per capila 
for the children of the deceaſed, being not equal in degree with their 
uncles and aunts, do take in this caſe not in their own right, but by way 
of repreſentation of their parents decealed, 

10. But if a perſon dieth inteſtate leaving neither wife, nor child (nor 
repreſentative of ſuch child as aforeſaid), nor father, nor mother, nor brother, 
nor ſijter, but children of brothers and ſiſters; in this caſe by the ſtatute they 
ſhall all take equally per capita and not per ftirpes, becauſe they do not 


come in by the right of repreſentation, but all as next of kindred in equal 


degree. 


11. If a perſon dieth inteſtate leaving neither wife nor child, nor repre- 
ſentative of ſuch child, nor father ner mother: nor brother nor ſijter, nor 1 5 
fentative of brother or fiſter, but bath a grandfather or grandmoiber living 
ſuch grandfather or grandmother {hall come in before uncles and aunt: 
by the ſtatute, as next of kindred to the deceaſed. 

12. If a perſon dieth inteſtate leaving neither wife nor child, nen retre- 
ſentative of ſuch child, nor father nor mather, ner brother nor ſiſter, ner repre- 
ſentaiive of brother or fifter, nor grandfather ner grandmother, but uncles or 
aunts, and children of uncles or auilts deceaſed + Theſe children are amongſt 
collaterals, and out of the ſtatute in the right of repreſentation, and ſhall 
take nothing; but the ſurviving uncles and aunts ſhall have the whole as 
next of kindred, | 

13. If a perſon dieth intcſtate. leaving zene of Lheſe relations; the general 

Sd rule by the ſtatute is, that the ſame ſhall go to the next of kindred in 
equal degree. 

14. It ſuch perſon hath 10 kindred, it is out both of the cuſtom and 
the ſtatute; and the ſame ſhall eſcheat to the king, or to the lord of the 
manor or other to whom the king hath granted it: for where no perſon 


can claim any property, there the king mall be intitled by his prero- 
gative. 
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v. O the cuſtom within the principality of Wales. 


By the 27 II. 8. c. 26. whereby lands and other hereditaments within 
the principality and dominion of Wales, were made to be inheritable after 
the manner of the engliſh tenure, it is provided nevertheleſs, that lands 
tenements and hereditaments, lying within the ſaid principality and dominion, 
which have been uſed time out of mind, by the Iaudable cuſtoms of the country, to 
be departed and departable amongſt iſſues and heirs male, ſhall ſo continue and be 
uſed, in like ferm faſhion and condition, as if this att had never been made. 

And this is to be underſtood, as it feemeth, of the lands in thoſe parts 
of Wales, where the conqueror never came. 

But by the 34 & 35 H. 8. c. 26. All lands tenements and hereditaments 
within the dominion of Wales, ſhall be taken uſed and holden as engliſh tenure, 
to all intents, according to the common laws of England; and ſhall not be 
partable among heirs male after the cuſtom of gavelkind, as heretofore in divers 
farts of Wales hath been uſed and accuſtomed. (In like manner as gavelkind 
lands in Kent had been diſgavelled by the ſtatute of the 3r H. 8. c. 3. 
and a private ſtatute made in the 2 & 3 Ed. 6.) 

And by the 7 & 8 WS. c. 38. it is enacted as followeth: I#/hereas in 
ſeveral counties and places within the principality of Wales and marches thereof, 
the widows and younger children of perſons dying iubabilants therein have often 
claimed and pretended to be intilled to a part of the goods and chattels of their 
late huſbands or fathers, called their realonable part, by virtue of a cuſtom or 
other uſage, notwithſtanding any diſpoſition of the ſame by their buſhands and 
fathers laſt wills and teſtaments, or by deed in their life time, and notwithſtanding 
a competent jointure made for the livelihood of the ſaid widows, whereby great 
troubles diſputes and expences concerning ſuch cuſtom have been occaſioned , for 
remedy thereof, it is enacted, that it ſball be lawful for any perſon inhabiting 
or reſiding, or who fall have any goods or chattels within the principality 
of Wales or the marches thereof, by their laſt wills and teftaments is give 
bequeath and diſpoſe of all and fiagular their goods chaitels debts and other 
perſonal eftate to their executors or to ſuch other perſons as they ſhall think fit, 
in as large and ample manner as by the laws and fratutes of this realm any 
prrſon may give and diſpoſe of the ſame within any other part of the province of 
Canterbury or e/ſerohere z; and that the widows, children, and other the rindred 
of ſuch teſtator, ſball be barred to claim or demand any part of the goods watte!s 
or other perſonal eſtate of ſuch teſtator, in any other maumen than as by the ſaid 
4 wills and teſtaments is limited and appointed; any late, fiatute, cuflom, or 
u/age to the contrary notwithſtanding, 1. 1. 

Provided, that nothing in this act ſhall extend to take away any right or title 
which any «woman now married, or younger children now born, may hate to the 
reaſouable part of their huſband's or father's eſtate, by virtie or colour of the ſaid 
::flom or uſage ſ. 2. 
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Executor's 1. IT is for the moſt part every where within this realm obſerved, that 
oath to ac- the executors promiſe to the ordinary by their oath, to make a 
— true and perfect account, Whenſoever they ſhall be thereunto called by the 

ſaid ordinary. Sin. 466, 467. 
And in the province of York, it is uſual for the executor to give bon 
alſo to the like purpoſe. 
Adminiſtra- 2. By the ſtatute of the 22 & 2 3 C. 2. c. 10. The edminiſtrator ſhall 
tor's bond to give bond to make or cauſe to be made a trae and juſt account of his ad. 
— miniſtration, at a day in ſuch bond to be expreſſed; and all the reſidue of the 
goods chattels and credits which fhall be found and remaining upon the ſaid 
adminiſtrator's account, the ſame being firjs examined and allowed of by the 
ecclefraſtical judge or judges for the time being, to deliver and pay unto ſuch per- 
ſon or perſons reſpectively, as the ſaid judge or judges by his or their decree er 

ſentence ſhall limil and appoint. 
Before whom 3. An account mult be paſſed before the ſame judge, or his ſurrogate 


2 or ſucceſſor, that grants the adminiſtration: By Dr. Betteſworth. Foy. 37. 
Ordinary's 4. Dr. Swinburne ſays, Albeit it ſeemeth, that the executor is not tied 


power to to make an account to the /egataries or creditors extrajudicially; yet he 

compel the ſuppoſeth that at the inſtance or promotion of ſuch legataries and cre- 

executor. ditors, he may be compelled to render an account to the ordinary judi- 
cially. Scoin. 466. 

But that an execu/ may exact an account of his co-executor extrajudt- 
cially, but not in judgment [that is, in the ſpiritual court ; | but the or- 
dinary may call them both, or eicher of them, to a judicial Account. 
Scoin. 466. 

Ordinary's 5. By the ſtatute of the 31 Ed. 3. ſt. 1. c. 11. In caſe where a man diets 
power to inleſtate, the ordinary ball depute the next and moſt lawful friends of the de- 
F _ ceaſed perſon to adminiſter his goods; which deputies ſhall have an action to de. 
or. mand and recover as executors the debts due to the perſon inteſtate in the king's 
court, for to adminiſter and diſpend for the ſoul of the dead; and ſhall anſwer 
alſo in the Los £ s court to other to whom the ſaid dead perſon was holden and 
bound, in the ſame manner as executors ſhall anfever. And they ſball be account- 
able to the ordinaries, as executors be in the caſe of teſtament, as well of ths 
time paſt as the time to come. 

And by the ſtatute of the 22 & 23 C. 2. c. 10. The ordinaries fall aud 
may proceed and call adminiſtrators to account, for and touching the goods of 
any perſon dying inteſtate ; and upon hearing and due conſideration thereof, erde, 
ard make juſt and equal diſtribution of *: hat remaineth clear (after all dedis, 
funerals, and juſt expences of every ſert firſt allowed and deducted); and th e 
Jome diſtributions decree and ſettle, and compel ſuch adminiſtrators to obſerve a 
Pay the ſame by the due courſe of his mojcjty*s ecclęſiaſtical laws : ſaving to every 

oze ſuppyſcas Lim or theimſelves aggric ved, tear right of appeal, as was aroeys 
in ſuch cefes uſed. 
But by the ſtatute of the 1 J. 2. c. 17, it is provided, that mo admin 
trater fall be cited accerding to the ſaid act of the 22 & 23 C. 2. C. 10, 70 
© | rend. 1 
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render an account of the perſonal eſtate of his inteſtate (otherwiſe than by an in- 
wentory or inventories thereof ) unleſs it be at the inſtance er proſecution of ſyme 
perſon in behalf of a minor, or having a demand out of ſuch perſonal eſtate 
as a creditor or next of kin, nor be compellable do account before any the ording- 
ries or judges by the ſaid act impowered and appointed to take the ſame, other- 
wiſe 2 as is aforeſaid, am thing in the ſaid act to the contrary notwithſtand- 
ing. 1. 6. 

1 The creditors to whom the teſtator did owe any thing, and the 
legataries to whom the teſtator did bequeath any thing, and all others 
having intereſt, are to be cited to be preſent at the making of the account 
otherwiſe the account made in their abſence, and they never called, is not 
prejudicial unto them. Sin. 468. | | 

And foraſmuch as proofs made vpon the account, at the inſtance of 
ſome one or more perſons having intereſt, do not bind others who are no 
parties to the ſuit; therefore, to prevent multiplicity of actions, it be- 
hoveth the executor or adminiſtrator, when he is cited by any one of the 
parties to render an account, to cite the next of kindred in ſpecial, and 
all others in general, having or pretending to have intereſt in the goods 
of the deceaſed, to be preſent if they think fit at the rendring and paſſing 
of the account. And then, upon their appearance, or contempt in not 
appearing, the judge will proceed to give ſentence, and the account thus 
determined will be final, And this is expedient to be done, whether at 
the inſtance of any party or not ; becaule the witneſſes otherwiſe might 
be dead before calling tor the account ; and hereby the exccutors or ad- 
miniſtrators of the accountant are freed from giving any further account, 
which they might not be ſo well able to do, becaute they are not ſuppoſed 
to have been privy to the receipts and difburſements of their teftator or 

inteſtate. - 1 Ougbt. 354, 5, 6. 

7. If any perſon having intereſt (as, for inſtance, the {on of the de- 
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ceaſed, a legatary, creditor, or the like) hall call rhe executor or admi- paſſing wy 
niſtrator to exhibit a true full and perfect inventory of the goods of Fern 


the deceaſed which have come to his hands, and to give an account of his 
adminiſtration thereof; he who is called in ſuch cate, is bound perlonally 
to exhibit ſuch inventory and account, and (if the adverſe party de— 
mand it) to take a corporal oath of the truth thereof z notwithitanding 
that at another time perhaps an inventory hath been exhibited ex /f:c/, 
mero of the judge, and in the abſence of the party, and an account given 
upon oath. 1 Ozgyit. 345, 6. 

And this inventory is not to be exhibited under proteſtation (as when 
an inventory is exhibited in common form, and not at the inſtance of the 
party) but abſolutely and directly, for a full true and perfect inventory 
of all and every the goods of the deceaſed, which have come to the ſaid 
accountant's hands ſince the death of the deceaſed. And if he ſhall 
exhibit a falſe or imperfect inventory or account upon his ſaid oath, 
he ſhall be guilty of perjury. 7d. 346. ; 

And the adverſe party ſhall be at liberty to diſprove or object againſt 
ſuch inventory and account. id. 347. 


And 


* 5 * 
SE mm 
" SG — wu * 


- - 
r 
— ——— — — — ˖— 
— 9 5 5 
9 —_ OX nant... — p 
* 3 — 
* Act —_— _ ® r 


$4 — —— „ 
— * * 
„ — * 
RT _ — 


— 
ON 
'S\, 


Expences to 
2e allowed. 


Money loſt. 


Diſcharge. 


Colts. 


Whether the 
adminiſtra- 
tion bond 
ſhall be put in 
ſuit for debts 
not paid, 


TU S, Account. 


And he ſhall make due proof of every payment, that is to ſay, of 
lefier ſums by his oath, and of greater ſums by other proots, ſuch as tlie 
ordinary ſhail allow. Sz. 467. 

Particularly, for ſums under 40s his own general oath as aſoreſaid 
ſhall be allowed as ſuſficient; provided that there ſhall appear no falſhou, 
or fraudulent diviſion of ſums; for fometimes accountants (knowing that 
all fuch ſmall ſums will be allowed to them upon their ſaid oath) will di- 
vide greater ſums into leſs : But if there appear no fraud, ſuch ſmall ſur: 
hall be allowed to them as aforeſaid, to avoid expences in proving the 
ſame, and becauſe it is preſumed that the accountant will not foriwear 
himſelf for obtaining the allowance of fuch little matters. 1 Ou. 
347» 8. 

But after the death of the executors or adminiſtrators; ſuch leſfio; 
ſums as aforeſaid ſhall not be allowed upon the oath of their executors ar 
adminiſtrators ; for this can only be done on the oath of thoſe who laid 
out the money. 2d. 347. 3 

8. The executor or adminiſtrator ſhall be allowed all reaſonable ex- 
pences, as well in law ſuits, as for other noneſt purpoſes : and this reaſon- 
ableneſs of expences to be ſuch, as that he may receive thereby neither 
profit nor loſs. Lind. 178. | 

And therefore he ſhall be allowed his expences in ſecular cours, 
over and above ſuch coſts as were allowed there. Floy. 37. 

9. Where an executor puts out money upon a real ſecurity, which at 
that time there was no reaſon to object to, and afterwards ſuch ſe- 
curity proves bad; he ſhall not be accountable tor the loſs. 1 P. ili. 
141. . 

So if the executor pay the aſſets into the hands of a banker his co. 
executor, whom the teſtator uſed to intruſt with his money; after which 
the banker fails: the executor ſhall not be chargeable with the loſs. 1 7. 
Will. 243. 

10. After due examination of the account as aforeſaid, the ordinary 
finding the ſame to be true and perfect, may pronounce for the vali- 
dity thereof; and the executor or adminiſtrator ought to be acquitted and 
diſcharged from further moleſtation and ſuits, neither ought they to be 
called by the ordinary to any farther account. $72. 469. 

And by the ſtatute of the 1 Ed. 6. c. 2. All acquittances of and up 
accounts made by the executors adminiſtrators or collectors of goods of any dead 
perſon, ſhall be made in the name and <ith the ſilie of the king, as it is it 
writs eriginal or judicial at the common law : and the teſle thereof ſhall be in 


be name of the archbiſhop or biſhop or other having eccleftaſtical juriſdiftion. 


11. A party praying an account, having an intereſt, is not to be 

8 in coſts; unleſs he object thereto, and fails in bis proof. 
toy. 38. 

12. M. 35 C. 2. Brown and the archbiſhop of Canterbury againſt Hills. 
An action of debt was brought upon a bond conditioned for the payment 
of zool, wherein one Brown was bound to the archbiſhop, that the 
adminiſtrator of 7 & ſhould truly adminiſter, and exhibit a true inven- 
tory of the inteſtate's eſtate, and give a juſt account of his adminiſtration. 


7 | The 


THIS, Account. 


The defendant pleaded, that he had exhibited a true inventory, and 
given a juſt account. The plaintiff replied, that the inteſtate owed 2001 
to E G by bond, and that his goods to that value came to the adminiſ- 
trator's hands, and aſſigns breach in not paying that debt. And upon a 
demurrer to this replication, the plaintiff had judgment. But it was re- 
verſed in the exchequer chamber; becauſe the breach was not within the 
meaning of the condition of that bond. Luttw. 882. 

H. 6 An. Archbiſhop of Canterbury and Willis. In debt upon a bond 
entred into by an adminiſtrator to the ordinary, upon taking letters of 
adminiſtration, the queſtion was, Whether an adminiſtrator by virtue of 
this obligation was bound to go, and give in his account in the fpiritual 
court, without being cited? And by I lolt chief juſtice, who delivered 
the opinion of the court, 1. It appears by the ſtatute of Ed. 3. that an 
executor was compellable to account before the ordinary, and to was an 
adminiſtrator : bur that the ordinary was to take the account as given in, 
and could not oblige them to prove the items of ir, nor ſwear to the truth 
of them. So it was if a creditor ſued in the eccleſiaſtical court; for he 
had a proper remedy at common law. But if a legatee had ſued for an 
account in the eccleſiaſtical court, the defendant before the ſtatute was 
compellable to prove the whole account; for the Jegatee had no other 
remedy, and the eccleſiaſtical court which had a juriſdiction of legacies. 
could not otherwile do right: Yet in ſuch a caſe, if the executor would 
pay him, he could not ſue farther, for he had right done him, and the 
executor was not liable, but of neceſſity that right might be done. 2. A 
perſon intitled to diſtribution on the 22 C. 2. is in conſequence intitled to 
ive for an account as a legatee was; for the next of kin is a legatce 
by the ſtatute, and as a ftatute-Jegatee ſhall have the ſame remedy as the 
other legatee might before the ſtatute. The condition of an arbitration 
bond was, to account when required: therefore he was not to account 
betore he was legally cited, which could not be ex «ico; and therefore 
the ſtatute of J. 2, whereby the ordinary is prohibited from citing him 
in er icio, had really no effect at all, for the law was fo before: But 
ſince the ſtatute of C. 2. the condition of adminiſtration bonds being, that 
he account at a day certain, he muſt account accordingly at his peril, and 
that without citation or ſuit, and this account muſt be in court; and if 
ne comes at the day, and no court is held, he ſhall be exculed ; for 
he may plead he was there ready, and no cotyt held. But then this ac- 
count is not examinable, unleſs a party interefted comes in and contro- 
verts it. And whereas by the words of the condition he is to adminifter 
well and truly, that ſhall be conſtrued in bringing in his account, and 
not in paying the debts of the inteſtate ; and therefore the creditor al] 
not take an aſſignment of the bond and ſue it, and aſſign for breach 
the nonpayment of a debt to him, or a devgſtavit committed by the 
adminiſtrator, for that would be endleſs, and the bond doth not extend 
to that. 1 Salk, 315, 316. 
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Form of an inventory. 


.1 true aud perfeft inventory of all the goods, chattels, wares, and mes 
chandijſes, as well moveable as not moveable, of A B late of C in the county 


Debts owing by the deceaſed 2501. 


ef and dioceſe of yeoman, deceaſed, made by us whoſe names or: 
hereunto ſubſcribed, the day of in the year of our Lord * 

| 8 d 
il Ilis purſe and apparel - - - - EE; 
F Horſes and furniture - - - - 20. 0. 
. Horned cattle - - - - - 0 

N Sheep - - - - - - 20. 0, 
ul SWING - - - - - - 9 13. 
3 Poultry - - - - - - 0 3 
15 Plate and other houſbold goods — - - 1 0 
5 One leaſe of &c. - - * 30 0 
Li! Rent in arrear y - - — 25. O. 
% Corn growing at the time of his death - - 11 0 
v Hay and corn - - - - - 10, 8. 
i Ploughs and other implements of huſhandry - - 0-40; 
138) Dedts e 2 - - - 100. 0 
i - 

1 Total - 284. 6 
. * 

. i Other debts ſuppoſed to be deſperate - - 25 


Appraiſed by us, the day 
and year abovewritten : 

A. B. 

C. D. 


48. 
A _ ja 
eh - 


Form of a will of lands. I 


I AB of —— in the county of —— yeoman, do make this my laſt wil! : 
Firſt, I give and deviſe unto C D of all and every my meſſuages, lands, 
tenements, and hereditaments, with the appurtenances, whereof I am ſeiſed 
in fee, filuate lying and being in in the county of and now or 
n late in the ſeveral tenures or occupations of — and or one of 
4 them, their or one of their aſſigns, leſſees, or under- tenants; To have and 10 
4 hold all and every the ſaid meſſuages, lands, tenements, and bereditaments, 

| with the appurtenances, to bim the ſaid C D, his heirs and aſſigns for ever. 
Ui! Alſo, I give and deviſe to my ſon G B, all that my freehold land lying in 
* 2 field called field, near unto To hold unto the ſaid G for 
: term of his life, and after his deceaſe to my granddaughter E B her heirs and 

aſſigns for ever. | 
Alſo give and deviſe unto I K of all my copybeld meſſuages, 
lands, lenements and bereditaments (and which 1 have ſurrendred to the 7 

0 


Mills. 

of my will) ſituate lying and being at and which now are or lately 
were in the ſeveral tenures or occupations of and or one of 
them, their or one of their aſſigns, leſſees, ar under tenants: To have and to 
hold to the ſaid J K and to the heirs of his body lawfully begotten z and for 
default of ſuch heirs, then to the right heirs of me the ſaid A B for ever. 

In witneſs whereof, I have hereunto ſet my hand and ſeal, the 
of —— in the year of our Lord 


day 


AB, 
Signed, declared, and publiſhed, as and 
for his laſt will and teſtament, in the pre- 
ſence of us who ſubſcribed our names as 
witneſſes in the teſtator's preſence, and al 
his requeſt : | 
| C. D. 
. 
H. J. 


Of Goods. 


In the name of God, amen. I AB of in the county of 
yeoman, being mindful of niy mortality, do this — day of in the year of 
our Lord make and publiſh this my laſt will and teſtament in manner 
following: Firſt, I deſire to be decently and privately buried in ihe church 
yard belonging to the pariſh in which I fhall happen to die, without any fu- 
neral pomp, and with as litt!z expence as may be; and I give and bequeath 
unto the poer of the ſame pariſh the ſum of ———— to be diftributed in ſul 
propertions and manner as my executrix herein after named ſpall think fit. 

Alſo, I give and bequeath unto my cldeſt jon ] B, tbe ſum of ——-- 

I give and bequeath unto my ſecend ſon W B, the ſum of 

Alſo, I give and bequeath unto my daughter MB, the jum of 

To be paid unto them reſpectively jo ſoon as one year after my decenſt ſhall 
be expired. | 

Alſo, 1 do forgive unto L M the ſum of 
— which he owes to me upon bond. 

Alſo, I give to my granddaughters A and B, children of my daughter C, 
the fum cf a piece, to be paid to them reſpectively at their reſpefive 
ages of twenty one years, or days of marriage, Wwoicn , happen; the 
ſame to be put out to intereſt at the diſcreticn of my execeliix, and ihe intereſt 
accruing thereof to be applied to their education and ma:niezance reſpec- 
tively, until their ſaid reſpeclive ages or marriage. And in caſe either of 
them ſhall die before the age of twenty one years or mai age, then I give the 
Hare of ber ſo dying unto the ſurviver of them. And it both of my faid 
granddaughters ſhall happen to die before the attaining the age of twenty 
one years or marriage, then I give and bequeath the whole of the ſaid ſevera! 
fums unto my daughter D, if ſbe ſhall be then living. 

Alfo, I give to my wife E. B, during her life, the uſe of all my plate 
and bouſhold goods, bedſteads, bedding, and other furniture, and after her 
deceaſe to remain to my ſon J B. 

VOI. II. 8 Al. 


out of the principal ſum of 
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Al! the reſt and re/idue of my perſonal eftate whatſoever and whereſcever, 
and of what nature kind and qualily ſoever the fame may be, ond not 
herein before given and dicbeſed of (after payment of my debts, legacies, and 
funeral experrces) I do give and bequeath unto my wiſe E B, her executors, 
adminiftraiors, and affiens, to and jor ber and their own uſe and benefit ab. 
ſolutely: And I do hereby conflitate and appoint my ſaid wife E B, ole exe. 
cutrix of this my laſt will and teſtament. 
In witneſs whereef, I have hereunto ſet my hand and ſect, the day and 
year firſt abovewriiten : 


A. Br 
Signed, declared, and publiſhed, as 
and for his laſt will and teſtament, in 
the preſence of Us : 
Ke KL 
. 


Of lands and goods. 


In the name of Ged, amen. I A B of eſquire, do make and de. 
care ibis my left will and teſtament in manncr following : Firſt, I beguenth 
my ſou! inta the hands of almighty God, hoping and believing a remiſſica 
of my fins, by the merits and mediation of Jeſus Chriſt; and my bedy JI com- 
mit to the earth to be buried at the diſcretion of my executor herein after nam- 
ad And wy werldly eſtate I give and deviſe as fellows ; 

Firſt, I give and deviſe to my younger ſon B B, all that my whole freehold 
meſjucge and tenement, ſituate lying and being at — — — To have and 10 
bold do my ſaid fon B B, his heirs and afſigns for ever. 

Allo, I give and deviſe all that my meſſuage and tenement, with the ap- 
purtenances, ſituate lying and being at unto my daughter CB; To har 
and to ho'd to my ſaid daughter CB, and her afſigns, fer and during the termi 
of her natural life, without impeachment of waſte ; and from and immediately 
after her deceaſe, I give and deviſe the ſame unto my ſaid ſon B B, and the 
heirs e, bis body lawfully to be begotten ; and for default of ſuch heirs, 
tven to my own right heirs for ever. 

Alſo, I give and devije unto my grandſon G B, all that my meſſuage and 
tenement, with the appurtenances, ſituate lying and being at „ Commonly 
called tencment , To have and to hold (ſubect nevertheleſs to, ard 
charged and chargeable with the annuity, yearly rent, or. ſum of herein 

after menticned) do him the ſaid G B, his heirs and affigns for ever: And 
1 do hereby give deviſe and bequeath unto my wife E B and her aſſigns, 

for and during the term of her natural life one annuity or clear yearly rent or 
ſum of Gol, of lawful money of Great Britain, free of all taxes and other 

deduflions, parliamentary or otherwiſe, to be iſſuing and payable out of the 

ſaid meſſuage and tenement, and I be paid and payable by equal half year 

payments, at the feaſt of the annunciation of the bleſſed virgin Mary, and 

of St. Michael the archangel; the firſt payment thereof to be on ſuch of the 

Jame feaſts, as ſhall firſt and next happen after my deceaſe ; and 1 agile 

| | | | charge 


Us 
Mills. 
charge and ſubjef the ſaid meſſuage and tenement to and with the payment of 
the ſaid annuity, yearly rent, or ſum of Gol accordingly: And my will is, 
that in caſe the ſaid annuity, or any part theres, hall be behind 6r 1. paid 
by the ſpace of twenty days next after either of the aforeſaid feaſts, wwhercon 
the ſame is herein beſcre directed to be paid as aforeſaid ( being lawfully de- 
manded); that then and ſo often it ſhall and may be lawful for my ſaid wite 
aud her aſſigns, to enter upon the ſaid premiſſes charged with the faid aunuity 
as aforeſaid, and diſtrain for the ſame, or for fo much thererf as fha!l be 0 
in arrear; aud the diſireſs and diſtreſſes then and there found, to detain and 
keep, until ſhe fall be fully paid and ſatizfied all ſuch arrearages, with coſts 
and charges in and about the making aud keeping thereof. And in cal» the 
ſaid annuity, or any part therecf, ſoa'! be bebind and unpaid ſer ihe ſpace of 
forty days next after any of the ſaid days of payment, whereon the ſame vurht 
io be paid as aforeſaid; that then and ſo often it ſhall and may be lawſul for 


my ſaid wife and ber aſſigns, into all and ſingular the premiſſcs, charged with . 


the ſaid annuity as aforeſaid, to enter; and the rents, iſſues and profits there- 
of to receive and take, until ſbe be therewith and thereby, or by the perſon or 
perſons who Hall be then miitled to the immediate prfiefiion of the premiſ}es. 
paid and ſatisfied the ſame and every part thereof , and ol! the arrears ther of 
incurred before, and that fhall incur during ſuch time as ſbe fall rective the 
rents iſſues and prefits thereof, or be intitled to receive the ſame by virtue of 
ſuch entry to be made as afereſaid, together with her coſts damages and ex- 
pences laid out and ſuſtained, by reaſon of the non-payment thereof, or a 
part thereof. 

Alſo, I give and deviſe unto D F all that my meyuage and tenement, 
with the appurtenances, which I held by er under u leaſe from , 
and all my eſtate, right, title, term, and intereſt of and in the ſame premiſſes, 
with the appurtenances; To have and to hold to him the faid D F, bis exe- 
cutors adminiſtrators and affigns, to and for bis and their cwn uſe end benef!. 
Alſo, TI will and ordain, that the execuler of this ny laſs will aud tefament, 
er his executor er executors, for and towards tie performance of my ſaid tejin- 
ment, ſball with all cenvenent ſpeed after my deceaſe, bargain ſell aud alien in 
fee ſimple ell thoſe my !anas called ſer ihe dung, er culing, and perfect 
Jinihing <ohereof,, I ds Ly theſe preſents give to my ſeid execiut'r and his executor 
or executers , full power ana authority to grant, alien, bargain. fell, convey and 
aſſure all the ſame las called % any perjon er perſons end tin beirs ſor 

ver in fee fimple, by all and every ſuch lateiſul ways and means in the lato, us 
to my feid execritcr or bis executor or executors, or to his or their counſel learned 
in Ihe law, fall ſcem fit or necef/ary. | 

iind Id hereby appcin! my li iy friend E. E executor of this my laſt will 
end tejiament ; and do give unto rim ihe ſum cf in conſideration of {te PUns 
aud trougle he will have in the execution of this my will, 

Alio, I give unto P Q of te ſum of vas hundred pounds. 

Alſo, I give unto RS of -—— the like {#1 of one hundred pounds. 

Alſo, for the better eauc:ticn of iny chil.ren A, B, and C; 1 do give and 
diſpoſe of the tuition and cufiody of tem, ard every of them, unto my wife EB, 
fer ſuch time as they or any of them reſpetiively continue unmarried, and under 
the age of one and hoh years, and iy jaid wife remains my widow ; but if iy 
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ſaid wiſe bell die or mariy, during the ſingle liſe and nonage of any of my ſaid 
children, then I give the cuſtody ond tuition of fuch of my chilaren, ſo being ux 
married and under the age of one aud twenty years at the marriage or death of 
my ceiſe, unto my ſaid executor E E. 

Alſo, I do hereby authorize, impotver, and Ain, e my ſaid executor and his 
executor or executors, from and after my deceeſe until the ofcr: ſaid G B ſhall 
attain his age of one and twenty years, lo mana ge end improve twe cſtate and 
fortune of him the ſaid E. G, by me hereby given him, for bis &je ond venefit ; l ; 
end to leaſe all or any part f tis freebld, copy! bold, or leaſebold eflatcs, and to 
Zens ny Place out upon ſecurity or ſecurities at intereſt, er othereviſe i MPI Ove gc- 
cording to his or their diſcretion or diſcretions, all or an fart of the monies be- 
ae to or arifing ſrom the ſaid eftates and fortune cf Fihe ſaid E G, and ts pcy 
unto and account with him the [a i4 1 G, for all ſuch rerts, intereſls, preduce 
and improvements, as ball arije from, or be made of, and produced by the ſc;d 
ejtates, ſnonies, and fortune hereby given and deviſed to him, «hen he ſhall attain 
Lis age of kKæwenty one years. | 

And my <oill is, and I ds hereby expreſely declare, that my ſaid executcr, 
WIS crecutor er Sy hail not be charged or chargeable d with or ac cdl, le 
for more of the aſoreſcid monies and Er than be or they ſhall actualiy receive, 
or ſhall come to his or their reſpecliue hands by virtue of this my will, ner ©: 555 7 
for auy le wich ſhall bappea of the ſaid inenies or eſtate hereby by me give” ts 
the faid I. , a of ay of tbe aforeſaid ſums by me bequeathed, or of any ae rt 


of my pe. ſonal ale; jo as fach lojs happen without his or their wilful d def ai, 


/ 
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And %% that it fhall and may be lawful, ſer lim my ſaid executcr, and i 
e eculor ci. eech. 27s, in the firft place, out of the ſaid premiſſes reſpectivehy, id 
cul of the refdie c ii perſonal eftate, io deduct and reimburſe him and ſoon held. 
8 nrve!y, all [uct * coſts, ¶ Das ges, and expences, as he or they ſha'l ji 5 

expe nd or oe put unto, fer cr by reajon of the performance of this my will, or tie 

1anageinent or execitiion thereof reſpeciively, or any other thing in any Wiſe 7 
latin 'T HDereunts. 

And finally ;, all the reſt, reſidue, and remainder of all my eftate and ces, 
real and perſonnel whatſoever, and whereſoever, not herein before ole ef- 
415 ally diſpoſed of (after payment of my debts, legacies, and funeral expencs, 
id otmer charges and deductions as aforeſaid) I do give deviſe and bequeath 14 
try cleft /on A B. 

{7 witneſs cotbes eo, I have herenito ſet my hand and ſeal, the =—d:y of —— 
#7 the year of our Lord | 
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A. B. 
Sag ad, declared, ard pribiifhed, as an for 
7 be 2 0 de as and ti Hioment, in the pi efence 


of its. rho ſubſcrived our names as it- 


neſes in the totator? s prejence, and at 
his rc queſt : 


S. D. 
E. F. 
G. H. 


Codici! 
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Codicil. 


IWhereas TAB of have made and duly executed my laſt il and teſtamer:! 
1 writing, vearing date now I do hereby declare this preſent writing do be as 
a codicil to my ſaid wil, and dirett the ſame to be annexed thereto, and taken as 
part thereof : And I do hereby give and bequeath to C D of -—— the ſum of 
Aud «whereas by my ſaid will I did give and bequeath unte E. F the ſum of 
do hereby revoke the ſaid legacy, and do give unto him the ſaid E. F the ſum of 


nowlT 


PP, 


and no more. In witneſs whereof I the faia A B have to this codicil {et my 
hand and feal the =—— day of in the eam. 


A. B. 
Signed, declared, and publiſhed, as and 
for a codicil to be annexed to his loft will 
and teflament, and to be taken as pert 
thereof, in the preſeace ef 
| 3 


Nuncupative Will. 


The laſt wvill aud teſtament of AB of =— #1: the county 0f — deccaſeg, de. 
clared by him by word of mouth, the day o iz the preſence of us who 
have hereunto ſubſcribed our names as witneſſes thereof. My will is, that [here 
inſert the very words]. Un witneſs wheres we hade hoeren ſet our hands the 
— day — 1 the year 
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Precedents of long intails, and remainders, and contingencies, and 
limitations are here purpoſely omitted ; not only becauſe they are above 
the author's {kill (for this he could have ſupplied from books of acknow- 
ledged reputation), but alſo and chiefly becaute they ought to be drawn 
pro re nata, and by the ad vice of counſel learned in the law. For altho' 
the law favours wills, yet it is when wills fayour the law. The common 
law abhors a perpetuity ; and the reaſon is, becauſe if one perſon might 
indefeiſibly limit his eſtate, ſo allo might another, and coniequently by 
the ſame rule the preſent generation might diſpoſe of all the lands in the 
kingdom for ever; which would be full of intolerable inconvenience : 
and therefore the law interferes, and herein checks the vanity and pride of 
man. And whoever ſhall examine the reports of caſes adjudged in the 
high court of chancery, will obſerve that ſcarcely any thing creates to the 
courts of equity ſo much trouble, as long intails, vainly imagined to per- 
peruate names and families; which altho* generally drawn by the enz 
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advice, yet always meet with diſcouragement and contradiction. For they 
are ſtrugg 


gles againſt the bent and inclination of the law: and we may add 
alſo, againſt the courſe of providence; which from its effects and appear. 
ances doth not ſeem to intend, that any thing here ſhould be perpetua]. 


Witneſſes. See Evidence, 
Woollen ; burving in. See Burial. 
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INCE this book went to the preſs, fome caſes have been adjudged 

| 0 which it is thought requiſite here to ſubjoin; together with other things 
proper to be noted. And the author humbly requeſts, as he hath tra- 
vailed in many parts of the foregoing work in an unfrequented path, and 
conſequently may have erred in ſeveral particulars, other things may have 


eſcaped his obſervation, and others perhaps have been out of the reach ot 


his inquiries, that gentlemen will be ſo kind as to communicate their ob 
ſervations, and he will publiſh ſeparate what ſhall be judged material, for 
the uſe of his ſubſcribers. 


Colleges. 


To what hath been inſerted at large in the body of the work, relating 
to colleges in the univerſities ; it hath been judged material to add the 
caſe concerning founder's kinſmen. Several founders of colleges have, in 
their ſtatutes tor the government of the ſaid colleges, given a certain de- 
gree of preference, in the election of ſcholars or others, to thoſe of their 
own blood. It is contended on one ſide, that by length of time all relation 
of kindred mult neceſſarily wear out; on the other, that this cognation ſtil] 
ſubſiſts, and may ſubſiſt indefinitely. On behalt.of thoſe who claim as 
kinſmen (altho' from the time of the foundation of the reſpective colleges 
they may be ſuppoſed to be not nearer now than the tenth, twelfth, or 
perhaps fifteenth degree from the common anceitor by whom they deduce 
their relation to the founder) it is urged, that no length of time can ut- 
terly extinguiſh their Kindred ; that no limits have ever been ſet to con- 
ſanguinity by any law whatloever ; particularly, that by the municipal 
laws of this realm, in the ſucceſſion to inheritances, no boundary is limited, 
but lands deſcend to the heirs of the firſt purchaſer in infinitum; and that 
by the college ſtatutes no limitation is intended, being general, in this or 
the like form Volumus, quod in omni electione ſcholarium, futuris 
e temporibus facienda, principaliter et ante omnes altos, illi qui ſunt vel 
« erunt de conſanguinitate noſtra aut genere, £1 qui tales ſint, ubicunque 
“ fuerint oriundi, dum tamen fint reperti habiles et idonei, ſecundum 
e conditiones ſuperius et inferius recitatas, ſine aliquo probationis tempore 
„ &c. eligantur.“ It is contended, on the other hand, that it is abio- 
lutely neceſſary that ſome limitation ſhould be fixed, other wiſe ſuch ſtatute 
muſt defeat its own intention. As all collateral conſanguinity conſiſts in 
being derived from one common parent, if this conſanguinity knows no 
bounds, all mankind are without doubt kinſmen, becauſe derived from 
the ſame original anceſtor. As for inſtance, the common ſtock of the 


founder and his nephew is the founder's father; the common ſtock of the 


founder and his couſin german 1s the founder's grandfather; of him and 


his ſecond couſin is his great grandfather; and lo on: all thefe are con- 
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feſſedly his kinſmen, and yet all derived from different common ſtocks, 
But unleſs there be ſome period to ſtop at, by the ſame rule that the 
common ſtock may be aſſumed three generations above either of the re- 
lated parties, it may be aſſumed three hundred; we may aſcend to Noah, 
or to Adam, and make him the ſtirpes of univerſal conſanguinity. —That 
by the civil law, all notion of conſanguinity is extinguiſhed, at the furtheſt 
after the tenth degree. Similar to which is the law of ſucceſſions eſta- 
bliſhed by the preſent king of Pruſſia; who in his code lays it down as 
a rule, that © there ſhall no longer after the tenth degree be the leaſt re- 
*« gard paid to kindred, in reſpect to a ſucceſſion 4% intęſtato, but the 
© inheritance ſhall be reputed vacant, and fall to the king's exchequer,” — 
Thar by the canon law, which regards chiefly the prohibitions of marriage, 


conſanguinity extends no farther than the ſeventh degree. And as mar- 


riage with one's kindred is prohibited generally, it was neceſſary to ſtop 
lomewhere, or elſe the kindred in this, as in the college caſe, would be 
univerfal. For the blood of the common anceſtor, wherein conſiſts the 
relation, is by a multitude of deſcents fluiced into fo many different chan- 
nels, and mixed with ſo many other bloods, that it can be no longer 
diſtinguiſhed. Every man has in the firſt aſcending degree two anceſtors; 
in the ſecond, four; and, by the ſame rule of progreſſion, in the ſeventh, 
128; in the tenth, 1024; and in the twenticth, above a million; and 
has, conſequently, as many bloods in him as he hath anceſtors ; and 
therefore muſt needs have but a very minute portion of the blood of a 
remote anceſtor. A perſon, for inſtance, one of whoſe anceſtors in the 
fifteenth degree 1s the tounder's father, has 32767 other anceſtors in the 
ſame degree : that ſhare of his blood theretore, which he derives trom the 
tounder's father, is only one 32768th of his whole maſs; a proportion 
which cannot be imagined to intitle the poſſeſſor of it to any ſpecial ſhare 
or affection from the reſt of the deſcendants of the ſame anceſtor. —T hat 
by the municipal laws of this realm, the unlimited ſucceſſion to inheritance 
reſpects only the perſon who is net of kindred, and not who is of Kindred 
in general; and therefore the caſe of founder's kinſmen is not parallel to 
this; for if it were, the next of kindred only could be intitled, who would 
exclude all the reſt.— That as to the ſtatute which requires that in every 
election to be made in future times, a principal regard be had to the 
tounder's kindred, there is in the ſame clauſe a limitation, “ fi qui 

« tales ſint.“ | = 
In the caſe of Wincheſter college, and of New college in Oxford, both 
of which were founded by William of Wykeham, an inconvenience ariling, 
about 2co years after the foundation, from the growing number c 
founder's kinſmen, the college of Wincheſter rejected a claimant. The 
claimant's father thereupon applied (as the manner then was) to the court 
of chancery, and not to the vilitor, for relief. And after a ſolemn hearing, 
30 Jan. 22 Eliz. in the year 1579, it was recommended by the lord 
keeper Bromley, and aſſented to on all ſides, for the difficulty of judgment 
to be given, and it was fo decreed, that the plaintiff's iſſue, for four 
deſcents, ſhould be admitted as if they were founder's kinſmen, and oY 
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he ſhould renounce all farther claim to the blood of the founder: which: 
renunciation was made accordingly. 

About ten years afterwards, the fathers of two other rejected candidates 
applied to the ſame tribunal for a ſimilar relief. Whereupon the lord chan- 
cellor Hatton, * gravely conſidering, that the publick benefit of the realm, 
« for the education of ſcholars in learning (chiefly intended by the founder 
« would greatly be hindered, if every of the children of the ſaid com- 
de plainants (allowing them to be of the undoubted blood of the founder) 
« ſhould be admitted into the ſaid colleges, being many in number, and 
ein a ſhort time likely to ſpread and grow into more gencrations, ſufficient 
« of themſelves to fill the number of both colleres,”--rcterred the whole 
to biſhop Cooper, who then ſat in the ſee of \Vincheiter, and, as ſuch, 
was the viſitor of both ſocieties. Ihe biſhop, having duly conſidered the 
caſe, in order to ſhew a grateful remembrance of ſo worthy a work as the 
founding of two colleges, declares himſelf willing to pay a regard to ſuch 
as even ſeem to be of the founder's blood, “ fo that the ſame tend not to 
e the annoying, diſturbance, or prejudice of the ſaid foundations; which 
« the founder undoubtedly meant to make for the publick benefit of the 
« whole realm, and not to be appropriated and made peculiar to one 
« only kindred and family.” He then ſtates the vaſt increaſe of the 
claimants, whereby he obſerves “ that if it be not in wiſdom foreſeen, the 
« number of ſcholars in both colleges is like to be fully ſupplied by ſuch 
ce reputed kinſmen, be they apt or not apt to be brought up in learning; 
<« ſo that the publick benefit intended by the founder would be fruſtrated.” 
He afterwards remarks (what is equally true of every other antient college 
that the revenues of the ſociety had been much augmented by other bene- 
factors, ſtrangers to the founder's blood, who could never intend to confine 
their bounty within ſuch a partial channel. “ In conſideration whercof, 
and for avoiding ſuch inconveniencies as might come, if one blood and 
% kindred ſhould have both colleges in their poſſeſſion and regimen,” he 
declares the founder's intention to have been, that the education of ſcholars 
ſhould more largely extend than to his own Kindred, and yet that fome 
convenient regard ſhould be paid to thoſe of his undoubted blood : and 
therefore the biſhop directs, that there ſhall not be at one time above the 
number of 18 reputed Einfmen in the two colleges (which conſiſt in the 
whole of 140 ſcholars) to wit, 8 in New college, and 10 in that of Win- 
cheſter ; and that not above two ſhall be admitted at any one election into 
either college, 

At the diſtance of near 50 years, this matter was again reconſidered, on 
a petition (as it ſeems) to the king in perſon. For there is extant an order 
dated the 31 Jan. 1637, made by the archbiſhop of Canterbury, the earl 
of Arundel and Surry earl marſhal, and the biſhop of Wincheſter, to whom 
it was referred by the king to conſider of the claim of another Wykeham. 
This they determine to be groundleſs: founding their opinion on the de- 
cree of the 3o Jan. 1579 ; and alſo on the great inconvenience that would 
follow, if the founder's conſanguinity ſhould be ſo exceedingly multi- 
« plied as it would be, to the abſolute reſtraint of the freedom ot elections, 
« if ſuch claims were admitted.“ 
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In the year 1631, during Cromwell's uſurpation, the ſame queſtion was 
again brought before the committee of tlie houſe of commons, for regula- 
tion of the two univerſities, and the colleges of Eaton and Wincheſter, pro- 
bably with a view to re-eſtabliſh the unlimited preference of kindred ; but 
all they could obtain was, an order for augmenting the number of 18 kinſ- 
men, eſtabliſhed by biſhop Cooper, to 20 in both ſocieties ; with a proviſo, 
that if more than 20 had already crept in, no more ſhould be admitted till 
the number was reduced to twenty. | 

Nevertheleſs, at this day, it muſt be acknowledged, by whatſoever 
means ic hath happened, that tho? the annual reſtriction of two in the ſaid 
colleges continues in uſe, yet the total reſtriction of 18 (or 20) has fallen 
into oblivion. Son | 

And as the limitation of aumber in the ſaid colleges hath been attempted, 
ſo in the college of All Souls in the ſaid univerſity, founded by archbiſhop 
Chichele in the year 1438, it hath been endeavoured to obtain a limitation 


in the degrees; for the reaſons above expreſſed. But in the caſes that have 


been determined by the ſeveral viſitors, no certain boundary hath been yet 
eſtabliſhed ; the ſame having been adjudged on the particular circumſtances 
of each caſe. Blackſt. on Collateral Conſanguinity. 

So that it ſeemerh ſtill to remain a matter of great doubt. For, as on 
the one hand, it could never be the founder's intention to fill the college 
wholly with his own kindred; fo, on the other, as he himſelf has been 
ſilent in that reſpect, it is difficult to ſay, at what preciſe period his par- 
ticular regard to his own family and relations, however diſtant, ſhould 
entirely ceaſe. A limitation in point of number, ſeemeth to be moſt ap- 
polite, as was directed by biſhop Cooper in the caſe of Wykeham's foun- 
dations, in ſome kind of proportion to what may be ſuppoſed, or from 
the regiſters of the reſpective colleges may appear, to have been in the 
founder's days, or within an age or two afterwards for ſo the founder's 
Whole inftitution will take effect : that is, far the greater part of the ſociety 
will conſiſt of perſons elected out of the publick at large, or otherwiſe ac- 
cording to the reſtrictions of the reſpective foundations; and at the ſame 
time, a reaſonable regard will be had to thoſe who can prove themſelves of 
the founder's kindred; altho* it muſt be owned, at this day, that the pro- 
portion is ſcarcely ſo much, as of one drop of blood to the whole mals. 

There is in human nature a deſire of immortality, which expands itſelt 
without limitation even in this life. Every man wiſhes to live in his poſte- 
rity, and to tranſmit his inheritance to them at whatever diſtance. And 
thoſe poſterity, on the other hand, glory in deriving their pedigree thro” a 
long ſeries of anceſtors ; and the higher they can aſcend, the more honoura- 
ble it is eſteemed. Even that excellent author, from whom the above ſtate 
of the caſe is taken, who argues inconteſtibly for the neceſſity of fome limi- 
tation, yet in his dedication of the charters compliments his patron, on 
being the defender of thoſe liberties of which his anceſtor atteſted the 
* execution ;” which atteſtation, was long before the foundation of any of 


the colleges wherein the preſent queſtion is agitated. Many noble families 


of this kingdom boaſt of their deſcent from ſome of thoſe heroes who came 
in with the Norman invader, The inhabitants of Wales aſcend further; 
„ | | | | into 
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into the Saxon period; when their progenitors choſe rather to loſe their 
country than their liherty: And they ſtill endeavour to preſerve their ge- 
nealogies, altho' the reaſon thereof (as it ſeemeth) hath been long ſince 
forgotten; which moſt probably was, that upon their return each man 
might be able to deduce his title to his own eſtate. The Jews, for a longer 
term, have been ſolicitous to keep up the diſtinction of their tribes ; partly, 
for a like reaſon ; and partly, that they may be able to aſcertain the deſcent 
of their expected Meſſiah. The Scots, in the time of king James the firſt 
of England, flattered that prince on his being the 108th king of Scotland 
lineally deſcended of one ſtock ; which, according to a reaſonable compu- 
tation, would carry us up almoſt as far as the days of Solomon (the great 
anceſtor of that monarch, as one would be tempted to conclude, from the 
court writings of thoſe times).—And the more chimerical ſuch calculations 
may be, ſo much the more they demonſtrate the honourable eſteem enter- 
tained thereof by mankind, where they are real. 


Deans and Chapters. 


Vol. 1. page 470. The cafe of Haſcard and Samany is inſerted by 
miſtake of the printer; the author, in his laſt corrections, having omitted 
the ſame ; not being ſatisfied of the validity of ſeveral poſitions therein in 
point of law: particularly, where it aſſerts, that a number leſs than the 


major part of the whole body may execute a corporate act, 


Dillenters. 
Mic. 3 G. 3. The caſe of the king againſt Francis Hart. On an 


indictment for a libel. The proſecutrix, Miſs Mary Jerom, was educated 


among the quakers, at the town of Nottingham; her parents, who lived 
there, being of that perſuaſion. There are ſeveral ſeparate congregations 


of quakers in this town; and once a month a general aſſembly is held of 
them all. At theſe monthly meetings, they take into conſideration the 


conduct of fuch of their members, as have not acted conformably to their 
rules; and proceed according to the direction of our Saviour in the 1 8th 
chapter of St. Matthew, v. 15th, 16th, and 17th *, which they call their 
diſcipline. If gentle admonitions in private have no effect, complaint is 
made to the monthly meeting; from whence a deputation is formally ſent, 
to viſit, and to endeavour to reclaim the party offending. And if thete 
ſteps prove ineffectual, they proceed at laſt to a final ſentence of expulſion; 
which is uſually by ſome inſtrument or paper in writing, drawn up for 
that purpoſe, and openly read at one of the meetings for publick worſhip. 


The perſon employed in this ſervice is called the clerk of the meeting); and 
the writing, by which the ſociety exclude and diſown as their member the 


if 7 i brother ſhall treſpaſs again! thee, go and tell him his fault betaceen thee and him alone: 


hear thee, thou haſt gained thy brother. : | | 
' But if he awill not hear thee, then take with thee one or two more; that in the mouth of tao or 


three ewitne every word may be eflabliſhed. N 
And A 7 Hall negle? Ar * them, 2 unto the church: but if be neglecł to hear the churchy 
let him be unto thee as an heathen man and a publican. 7 delin 


5 G 2 


779 


— — — —— — • — 


780 


4 DDE N D A. 
delinquent, generally ſets forth the cauſe of their proceeding, and the 
fruitleſs care and endeavours of the ſociety to reclaim. This has been their 
general practice ſince the toleration act; and at Nottingham, as well as in 
many other places, they continue on this plan to this time. The proſecu- 
trix having acted in diſobedience to their rules, by frequenting places of 
publick diverſions, going into mourning for the death of a relation, and 
doing other things which they eſteem unlawful : the method of admoni- 
tion, and viſitation by deputies, was taken by the ſociety ; and ſeveral con- 
ferences were had; but they proving ineffectual, and ſhe abſenting herſelf 
from their meetings, and declaring that ſhe did not look upon herſelf as 
one of their body, the ſociety at laſt (after ſeveral fruitleſs attempts to re- 
claim her for a year and a half) proceeded in their uſual way to the ſentence 
of expulſion, in the following words, which were reduced into writing, 
approved of by the monthly meeting, and afterwards read by che defendant 
Francis Hart, as clerk of the meeting, at the cloſe of their meeting for 
worſhip, at Nottingham, on Sunday, Sept. 6, 1761. 
« Whereas Mary Jerom, of this town, was born of parents profeſſing 
& the ſame religious principles with us, and by them educated in our ſoci- 
<« ety; but, not duly regarding the truth we profeſs, ſhe imbibed erroneous 
*© notions contrary to {cripture doctrine, and in divers parts of her con- 
duct acted very inconſiſtently with a life of ſelf denial, and of late years 
«© moſtly neglected meeting for divine worſhip, and when viſited by friends 
appointed by our monthly meeting in love to her ſou], and in order to 
«« reclaim her from error and bring her to the acknowledgment of truth 
both in judgment and practice, but rejecting our labour of love ſhe 
declared that ſhe did not look upon herſelf as a member of our ſociety. 
We therefore hereby declare her not in unity with nor a member of our 
religious ſociety, until by unfeigned repentance ſhe duly acknowledge 
*£ {cripture doctrine, and behave agreeable to our holy profeſſion; which 
that ſhe may, we ſincerely deſire. Signed in and by order of our month- 
ly meeting, held at Nottingham, the fifth of the eighth month, 1761. 
* By Francis Hart, clerk.” 
Ihe proſecutrix being acquainted with this proceeding, ſent her maid 
{ſervant to the defendant for a copy of this ſentence ; who accordingly trant- 
cribed it, and incloſed it in a cover directed to Mrs. Mary Jerom ; who 
being thus poſſeſſed of it, annexed ir to an affidavit, and applied to the 
court of king's bench for an information for a libel. But the court reject- 
ed the motion, and refuſed to grant a rule to ſhew cauſe, She afterwards, 
on the 12th of March 1762, preferred a bill of indiftment againſt the de- 
tendant, for a libel, before the grand jury at the aſſizes held for the town 
of Nottingham. Which bill being found by them, was afterwards remov- 
ed by certiorari into the king's bench. And the defendant having pleaded 
not guilty, it was tried before Mr. juſtice Clive, at the ſummer aſſizes held 
for the town of Nottingham, July 30th 1762. The evidence on the part 
of the proſecution was, the proſecutrix, and her ſervant maid who went 
tor the paper; and the evidence of the publication. of it as a libel was, the 
direction of it to the proſecutrix, and the defendant's acknowledgment to 
the maid that he read it at the meeting. The defendant's counſel called no 


witneſſes 
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witneſſes; being of opinion, that the quakers, who were the only perſons 
that could give an account of their method of proceeding, were diſabled 
by the ſtatute of 7 & 8 W. c. 34. from being witneſſes on a criminal pro- 
ſecution; and being reſtrained from arguing that the paper in queſtion 
was no libel, by the judge, who ſaid that ſuch a queſtion was more proper 
to be determined by the court above, could only inſiſt, that the evidence 
on the part of the proſecution was not ſufficient to maintain the indictment. 
The judge left the caſe, with its circumſtances, to the jury; but rather 
recommended it to them to acquit the defendant. The jury, after with- 
drawing about three hours, found the defendant guilty. In the Michael- 
mals term following, Mr. Cuſt moved the court of king's bench for a new 
trial; and after ſtating the abovementioned facts, and obſerving upon the 
circumſtances of hardſhip which would attend the cafe on a motion in ar- 
reſt of judgment, where no facts could be relied on but what appeared in 
the record, and after a verdict it might be preſumed that a malicious in- 
tention to defame the proſecutrix (which was charged in the indictment) 
was proved, inſiſted that the leaving ſuch a caſe as this to a jury, would 
be inabling a jury to ſet up a judgment in oppoſition to the legiſlature, and 
overturn the toleration act, and that therefore the verdict ought to be ſet 
aſide as a verdict againſt law. The court was clearly of opinion, that the 
jury ſhould have been directed to acquit the defendant; and, as notice of 
the motion was given, and counſel appeared for the proſecution, who did 
not contradict the abovementioned facts, the court ſaid they would not do 
io much credit to ſuch a proſecution as to grant a rule to ſhew cauſe ; and 
they ordered the verdict to be ſet aſide, and a new trial to be had, on the 
firſt motion, 


Marriage. 


In the title Marriage, where it is ſet forth who may or may not marry, 
ought. to be inſerted the ſtatute of the 15 G. 2. c. 30. by which it is en- 
ated, that if any perſon being found a /unatict, by inquiſition under the 
great ſeal, or whoſe eſtate ſhall by act of parliament be in cuſtody of 
truſtees, ſhall marry ; the lord chancellor, or ſuch truſtees, may declare the 
marriage void, 


Prokanenets. 


Mick. 3 G. 3. Peter Annet, convicted of blaſphemy, in writing 
againſt the authority of the ſacred writings, was ſentenced by the court ot 
king's bench, to ſuffer one month's impriſonment in Newgate ; to ſtand 
twice in the pillory, once at Charing crols, and once at the Royal Exchange ; 
and then to be confined in Bridewell to hard labour tor one year; and to 
find ſecurity for his good behaviour during the remainder of his life. 


Tithes. 


Nov. 8. 1762. In the exchequer. Chriſtopher Spencer Breary, clerk, 
rector of Middleton upon the Woulds in the county of York, brought a 
7 i 
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bill againſt Mr. Manby, one of his pariſhioners, for great and ſmall tithes 
ariſing from the defendant's lands. The defendant by his anſwer inſiſted, 
that part of his farm had time out of mind been exempt from payment of 
tithes of any kind, or any modus or compenſation in lieu thereof; and b 
his witneſſes proved, that no tithe, modus, or compenſation had within 
the memory of man been paid for fuch part of his farm. The court, at 
the hearing of the canſe, was clearly of opinion, that the mere non-pay- 
ment of tithes, tho* for time immemorial, would not be an exemption 
from payment of them, without ſetting out and citabliſhing ſuch exempti- 
on to have ariſen from the lands having been parcel of one of the greater 
abbies ; and therefore decreed the defendant to account for the tithes of 
that part of his eltate tor which he claimed the faid exemption, 


Wills, 


To what hath been obſerved under this title, concerning that curious 
but very abſtruſe ſubject, the cuſtom of diſtribution of inteſtates effects 
within the province of York, it may afford ſome light to ſet forth what is 
the law of Scotland in this particular; eſpecially as the whole kingdom of 
Scotland, when this cuſtom of the province of York took place, was with- 
in and a part of that province, For which hints the author is obliged to 
the reverend and learned Dr, Robertſon, author of the hiſtory of Scotland 
during the reigns of Mary and of James the ſixth, —The law in that king- 
dom, with regard to wills, continues to this day, as it was in England 
within the ſaid province before the ſtatute of the 4 W. c. 2. viz. that the 
widow and children ſhall have a portion out of the perſonalty, which the 
huſband or father cannot deviſe from them; and which, in both places 
alike, the law ſtill gives to them in cafe of inteſtacy. And the general 
proportions are the ſame in both places; only there is ſome difference in 
diſtributing the childrens portion amongſt themſelves ; wherein the Scotch 
regulations incline more to the principle of equality, agreeable to wi.'t is 
one of the chief objects of our ſtatute of diſtribution. Briefly, the law of 
Scotland is this ; It a man dies, leaving a widow, and no child ; his whole 
clear perſonal eitate, otherwiſe called free gear, divides into two; one half 
goes to the widow, the other is the dead”s part, that is, the abſolute pro- 
perty of the deceaſed, of which he can make his will, and which falls to 
his next of kin if he dies inteſtate, Where he leaves a child or children, 
but no widow; the children get one half as their legitime, legal portion, 
or bairns part of gear; the other half is the dead's part, which falls allo to 
the children, if he has not otherwiſe diſpoſed of it by his will. If he 
leaves both widow and children; the diviſion is tripartite : the wife takes 
one third by herſelf; another falls to the children, and the remaining third 


is the dead's part. If he leaves neither wife nor child; the goods ſuffer no 


diviſion, but all is dead's part. | 
Hitherto the cuſtoms agree. But in dividing the childrens portion 
amongſt themſelves, there is a difference: for whereas by the cuſtom 01 
the province of York, the heir at law, if his inheritance be never ſo ſmall, 
is excluded from any ſhare of the filial portion; on the contrary, 1 ==" 
| . s * 
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land, if the heir finds it his intereſt to renounce his excluſive claim to the 
inheritance, and betake himſelf to his ſhare amongſt the reſt of the chil- 
dren, he may collate or communicate the inheritance with the other chil- 
dren, who in that caſe muſt collate the childrens portion with him; ſo that 
the whole is thrown into one maſs, and divided in capita amongſt all of 
them. Upon which ground, if there is only one child, who is heir at law ; 
he ſhall receive the childrens portion : becauſe the law admits him to come 
in, where there are other children, on collating his inheritance. 

And for the like reaſon, Swinburne's notion of advancement, namely, that 
it ſhall be deemed either a full advancement, or elſe no advancement at 
all, ſo as to intitle a child either to an intire diſtributive ſhare, or el{c: 
wholly to exclude him, can here have no place. But in order to preſerve 
an equality, a child who has received a proviſion from his father, be i: 
more or leſs, ſhall be admitted, if he thinks it for his intereſt, to caſt his 
proviſion into hotchpot, and receive his proportionable ſhare of the divi- 
dend with the other children. 1 Nas 

But if from the deed of proviſion, the father's intention ſhall evidently 
appear, to continue the receiver as a baira in the houſe, the proviſion is in- 
terpreted to be granted as a precipuum, without the neceſſity of collation, 
So alſo a child is not obliged to collate an eſtate in lands given to him by 
his father; becauſe the childrens portion is not impaired by ſuch pro- 
viſion, | | 

But no filial portion is due to children foris-familiated, that is, to ſuck 
as, by having renounced the filial portion, are no longer conſidered as 
bairns of the family, and ſo are excluded from any farther ſhare of the per- 


or childrens portion, is ſtrongly founded in nature, the renunciation of it 
is not to be inferred by implication ; neither by the child's carrying on an 
imployment by himſelf ; nor by marriage; nor even by his accepting a 
proviſion from his father, unleſs it ſpecially bear to be in ſatisfaction of 
his filial portion. | 
If he has renounced his ſhare of the filial portion, it has the ſame effect 
in favour of the other children intitled thereto, as if he were dead ; and 
conſequently, the ſhare of the renouncer divides among the reſt: But he 
does not thereby loſe his right to the dead's part, if he does not renounce 
his ſhare in that likewiſe ; nay, his renunciation of the filial portion, where 
he is the only younger child, has the effect to convert the whole ſubject 
thereof into dead's part, which will therefore fall to the renouncer himſelf 
us next of kin, if the heir be not willing to collate the inheritance with 
im. ; 
Alſo, no legitime is due to grandchildren, upon the death of their grand- 
father: perhaps becauſe the immediate father is preſumed to have already 
received his juſt ſhare out af the effects of the deceaſed, 
And this collation, or bringing into hotchpot, takes place only amongſt 
children: ſo that the willow is not obliged to collate any thing that hath 
been given to her by her lu{band, in order to increaſe the childrens por- 
tion; as, on the other hand, the children are not obliged to collate their 
proviſions, in order to inc:caie her ſhare. 1 
With 


ſonal eſtate than they have already received. But as the right of legitime, 
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With regard to the deadman's teſtamentary part, where he males a 
will, and therein appoints an executor, and doth not otherwiſe diſpoſe of 
the ſaid teſtamentary part; if the executor nominated be a ſtranger, that 
is, one who has no legal intereſt in the perfonal eſtate, he is merely a 
truſtee, accountable to the next of kin, but he may retain a third of the 
dead's part, for his trouble in executing the teſtament ; in payment of 
which, any legacy that is left to him muſt be computed. The heir, in 
like caſe, if he be named executor, has right to the third as a ſtranger. 
But if one be named who has an intereſt in the perſonalty, he has no al- 
lowance, unleſs ſuch intereſt be leſs than a third, 

As to the payment of debts ; there are ſome which are called privileged 
debts : becaule they are preferable in payment to any other, Under which 
name are comprehended, medicines furniſhed to the deceaſed on his dearth 
bed; phyſicians fees in that period; funeral charges, which include what— 
ever is neceſſary for the decent performance of the funeral ; the rent of hi, 
houſe ; and his ſervants wages, for the year or term current at his dearth. 
As to the reſt ; all creditors who ſhall, within ſix months after the death 
of the debtor, enter a legal claim, ſhall be preferred pari paſſu with thote 
who have done more early diligence : which prevents colluſion, and con- 
feſſing of judgments, in favour of ſame creditors, and to the excluſion 0! 
others. ( Er/dine's Laty of Scotland, Book 3. Tit. 9.) 
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An INDEX to the foregoing book is judged needleſs; the whole 


hog having been intended ſo to be framed, as to be an Ix Ex unto 
itſelf, 


It is hoped, the like may be affirmed concerning a Gloss AR for 
the explication of difficult words. 
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IN purſuance of the author's requeſt at the concluſion of his 


work, the following alterations have been ſuggeſted by his 


learned friends. 


— 


Apparitoz. 

OL. 1. p.38. Where it is aſſerted, from Dr Ayliffe, that ap- 
paritors, for miſbehaviour, may be removed at pleaſure by 
the eccleſiaſtical judge; it ſeemeth that this expreſſion re- 
quireth ſome limitation: becauſe molt of the apparitors, hold- 


ing their office by patent, it ſeemeth that they may not be removed at 
ditcretion, but only ſuſpended, for mal-prattice. 


— — 


Benefce. 


OL. 1. p. 100. Where it is ſaid from Rolle, that if lapſe incur 

to the ordinary, and before the ſix months paſs, he is tranſlated or 
dieth; it ſeemeth that the king ſhall have the preſentation, and not the 
ordinary, ner his executors, nor the guardian of the ſpiritualties: — 
The law is otherwiſe. For tho? it is laid down in an ancient writ, as a 
thing notorious, that churches which belonged to the collation of biſhops 
while they lived, do belong to the king by reaſon of his cuſtody thereof 
im the time of vacation; yet this relates only to ſuch voidances as belong 
to the biſhops in their own right: But lapſes belong to the guardians of 
the ſpiritualties, whoever they be (as the tame is ſet forth under the title 


Lapſe, at page 632). 


— 
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Burial. 


OL. 1. p. 192. Concerning the burial of perſons who have 14; 
violent hands upon themſelves, a difficulty frequently occurs tg 
clergymen, in making the diſtinction, whether a perſon hath done it vo— 
luntarily, or from an inſane mind. For tho' the words in the rubricl; 
are very general, that perſons who have laid violent hands upon themſelves 
{Hall not have chriſtian burial; yet it is not every kind of violent death 
procured to a man's ſelf, which ſhall deprive him of this chriſtian rite, 
but only when he hath been (as the law expreſſeth it) a felon of himſelf, 
or his own murderer. | a 
The firſt eccleſiaſtical rule which hath occurred as to this matter, i; 
the 34th canon of the firſt council of Braga, in the year 563: which 
forbids any burial ſervice for thoſe, qui violentam fibi ipſis inferunt mortem. 
But in Wilkins's Councils, Vol. 1. p. 129. the fifth chapter of the 2d 
book of the Pcenitential of Egbert archbiſhop of York, written about the 
Year 750 (which chapter 1s plainly taken from the canon of Braga) add: 
this limitation, If they do it by the inſtigation of the devil. And at page 232, 
the fifteenth of the canons publiſhed in king Edgar's time, about the year 
960, adds a further limitation, If they do it © viluntarily” by the infligeticy 
f the devil. Theſe two authorities, Wheatley on the common prayer 
quotes from Jobnſen's collection, to prove, that our old eccleſiaſtica! 
laws make no exception, in favour of thoſe who kill themſelves in di 
ſtraction. But they prove, even as they ſtand in Jobuſon, that ſuch were 
not comprehended under thoſe laws. And accordingly, the Decretum 
of Gratian, Part 2d, Caus. 23. Qu. 5. Cap. 12. inſerting the canon of 
Braga, adds to it voluntarie. And the note there is, ſecus, ſi per furorei:! 
tunc non imputaretur. | 
Now we ſhould not, without neceſſity, underſtand our own rubrick to 
be ſo much ſeverer, than the preceding conſtitutions, as to place mad 
people in the ſame rank with excommunicate and unbaptized perſons, 
and to puniſh a poor creature for what in him indeed was no crime. 
The proper judges, whether perſons who died by their own hands 
were out of their ſenſes are, doubtleſs, the coroner's jury. The miniſter 
of the pariſh hath no authority to be preſent at viewing the body, or to 
ſummon or examine witneſſes. And therefore he is neither intitle, 
nor able, to judge in the affair; but may well acquieſce in the publick 
determination, without making any private inquiry. Indeed, were he t9 
make one, the opinion which he might form from thence, could uſually 
be grounded only on common diſcourſe, and bare aſſertion. And it can- 
not be juſtifiable to act upon theſe, in contradiction to the deciſion of a 
jury, after hearing witneſſes upon oath. And tho' there may be realon 


to ſuppoſe, that the coroner's jury are frequently favourable in thei? -- | 


judgment, in conſideration of the circumſtances of the deceaſed's fam!!! 
with relpect to the forfeiture; and their verdict is in its own nature tra- 
veriable: Yet the burial may not be delayed, until that matter ufo! 


trial 


{ 
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trial ſhall finally be determined. But on acquittal of the crime of ſelf 


murder by the coroner's jury, the body in that caſe not being demanded 
by the law; it ſeemeth that a clergyman may and ought to admit that 
body to chriſtian burial, | 


Cathedzals. 


OL. 1. p. 203. The caſe of Stainboe and Owen, mentioned there 
(and before at page 97), concerning the pre-election of a preben- 
dary at St David's, before the prebend was void, ſeems to be ſomewhat 
miſreported: The prebends are in the gift of the biſhop, and therefore 
the election could not be to a prebend. But there are in that church 
fix ręſidentiariſpips; and to one of theſe it ſeemeth that the pre-election 
was made. Three of the reſidentiaries are named by the biſhop, viz. the 
chantor, chancellor and treaſurer, The other three are elective out of 
the body of the prebendaries. The cuſtom had prevailed for ſome 
time, for the ſix to agree to elect a ſeventh ſupernumerary; who ſhould, 
in return of the obligation, keep reſidence, and do the buſineſs of his 
electors, and ſhould ſucceed to the next vacancy in the chapter by clec- 
tion, It ſeemeth from the abovementioned report, that Dr Owen having 
been thus pre- elected, was refuſed to be admitted. Upon which he 
moved for a mandamus; but the court would not grant the ſame, ſuch 
pre- election being merely void. This cuſtom at St David's, after ſome 
endeavours to be continued, hath now (it is ſaid) intirely ceaſed. 


Church. 


'TOL. 1. p. 236. It hath been recommended, to ſet forth at large 

the form of conſecration of churches now in uſe; which is as 
followeth: | 

The form of conſecrating churches and churchyards (which alſo may 


ve applied, mutatis mutandis, to the conſecration of chapels and cha- 
pelyards). 


Preparations in order to the conſecrating of a church. 


The church is ta be pewed, and furniſhed with a reading deſe, common prayer, ani 
great bible, and one ar more ſurplices, as alſo with a pulpit and cuſhion, a font, and a 
communion table, and with linen, and veſſels for the fame. 

The endnwment, and the evidences theresf, are to be laid before the biſpap or his chan- 
wot Foy time before the day appointed, in order to the preparing of the act or ſentence 
if conſecration againſ? that day. | 

n intimation of the bijhoþ's intention to conſecrate the church, with the day and hour 
pointed for it, is to be fixed on the church door at leaſt three days befire, 
2. 


4 


A chair 
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A chair is to be ſet for the biſhop on the north fide 4 the communion table, with: 
the rails; and another for his chancellor without the rails, on the ſame jids. 

All things are to be prepared for a communien. The church is to be kept ſhut, ard 
empty, till the hiſhop comes, and till it be opened for his going in. 


The form of conſecrating a church. 


If the church to The biſhop is to be received at the weſt door, or at ſome other part of the church, 9 
be conſecrated be 5 i FS. . 1 4 Ce 
mee ee churchyard, which is maſt convenient for his entrance, by ſame of the pi iucipal inha- 
built in an old bitants. . : Ea a 
pariſh; then to At the place where the biſh1þ is received, a petition is to be delivered to him by fan- 
be, mer by eie one of the perſons who receive him, praying that he will conſecrate the church. 
p.ace, the The petition is to be read by the regiſter. 
cnurchwardens, The biſhop, his chaplains, the preacher, and the miniſter who is to read divine ſervice 
and fome of the / 3th the + he cley . has þ a be church 5 
principal inha- Lage her with the reſt of the clergy, if any other be pi gent, enter the church, and repair 
bitants. to the veſtry, or (if there he no veſtry) to ſome convenient part of the church, where, a; 
many as are to officiate put on their ſeveral habits, during which time, the pariſhiim er, 
are to repair to their ſeats, and the middle ile is to be kept clear. 

As ſon as the church is quiet, the biſhop and his chaplains, with the preacher ani 
the minifter who ts to officiate, and the reſt of the clergy, i any other be preſent, return 
te the weſt door, and goa up the middle ile to the communion table, repeatins the 24th 
Þjaim alternately, as they ga up, the biſhop one verſe, and they another, 
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PSALM XXIV. 


1. The earth is the lord's, and all that therein is: the compaſs of the world, 
and they that dwell therein. 

2. For he hath founded it upon the ſeas: and prepared it upon the foods, 

3. Who ſhall aſcend into the hill of the lord, or who ſhall rife up in bis holy 
place? 

4. Even he that hath clean hands, and a pure heart: and that hath not lift 
up his mind unto vanity, nor ſworn to deceive his neighbour, 

5. He ſhall receive the bleſſing from the lord: and righteouſneſs from the god 
of his ſalvation. 

6. This is the generation of them that ſeek him: even of them that feck thy 
face, O cob. | 

7. Lift up your heads, O ye gates; and be ye lift up, ye everlaſting doors: 
and the king of glory ſhall come in. | | 

8. Who is the king of glory? it is the lord, ſtrong and mighty, even the lord 
mighty in battle. | 5 | 

9. Lift up your heads, O ye gates; and be ye lift up, ye everlaſting doors: 
and the king of glory ſhall come in. 

10. Who is the king of glory? even the lord of hoſts, he is the king of glory. 


The bi/hsp and his chaplains ga within the rails; the biſhop to the north ſide of the 
communion table, and the chaplains to the ſouth ſide: The miniſter officiating goes 1d the 
reading deft, and the preacher to ſome convenient ſeat near the pulpit. | 

This not needfal, The biſhsp, ſitting in his chair, is to have the inſtrument or inſtruments of donation 

if it ve anew aud endotument preſented to him by the faunder, or ſome proper ſubſtitute; which he lays 
2 r 0 n pon the communion table, and then ſtanding up, and turning to the congregation, ſays 

. Dearly beloved in the lord; forasmuch as devout and holy men, as well un- 

der the law as under the goſpel, moved either by the ſecret inſpiration of the blei- 

ſed ſpirit, or by the expreſs command of god, or by their own reaſon and ſenſe 

of the natural decency of things, have erected houſes for the publick worſhip « 


3 


, and ſeparated them from all profane and common uſes, in order to fill mens 
minds with greater reverence for his glorious majeſty, and affect their hearts with 
more devotion and humility in his fervice; which pious works have been approved 
and graciouſly accepted by our heavenly father: Let us not doubt but he will ale 
favourably approve our godly purpoſe, of ſetting apart this place in folemn man- 
ner, to the performance of the ſeveral offices of religious worſhip, and let us faith- 


fully and devoutly beg his bleſling on this our undertaking. 


Then the biſhop kneeling ſays the follewing prayer. 


O eternal god, mighty in power, and of majeſty incomprchenſible, whom the 
heaven of heavens cannot contain, much leſs the walls of temples made with 
hands, and who yet haſt been graciouſly pleafed to promiſe thy eſpecial preſ-nce 
in whatever place even two or three of thy faithful ſervants ſhall affemble in thy 
name, to offer up their praiſes and ſupplications unto thee; vouchſafe, O lord, 
to be preſent with us, who are here gathered together, with all humility and rea- 
dineſs of heart, to conſecrate this place to the honour of thy great name; ſepara- 
ting it from henceforth from all unhallowed, ordinary, and common uſes, and 
dedicating it to thy ſervice, for reading thy holy word, for celebrating thy holy 
ſacraments, for offering to thy glorious majeſty the ſacrifices of prayer and thank!- 
giving, for bleſſing thy people in thy name, and for the performance of all other 
holy ordinances: Accept, O lord, this ſervice at our hands, and bleſs it wich 
ſuch ſucceſs, as may tend moſt to thy glory, and the furtherance of our happincts 
both temporal and ſpiritual, thro* Jeſus Chriſt our bleſſed lord and faviour, Aww. 


After this, let the biſhop ſland up, and turning his face toward the congregation, ſay : 


Regard, O lord, the ſupplications of thy ſervants; and grant, that whoſoever 
ſhall be dedicated to thee in this houſe by baptiſm, may be ſanctified with the 
holy ghoſt, delivered from thy wrath and eternal death, and received as a living 
member of Chriſt's church, and may ever remain in the number of thy faichtul 
and cle& children, Amen. | 

Grant, O lord, that they who at this place ſhall in their own perſons renew the 
promiſes and vows made by their ſureties for them at their baptiſm, and there- 
upon ſhall be confirmed by the biſhop, may receive ſuch a meaſure of thy holy 
ſpirit, that they may be enabled faithfully to fulfil the ſame, and grow in grace 
unto their lives end. Amen. 

Grant, O lord, that whoſoever ſhall receiye in this place the bleſſed ſacrament 
of the body and blood of Chriſt, may come to that holy ordinance with faith, 
charity, and true repentance; and being filled with thy grace and heavenly bene- 
diction, may, to their great and endleſs comfort, obtain remiſſion of their ſins, 
and all other benefits of his paſſion. Amen. 

Grant, O lord, that by thy holy word which ſhall be read and preached in this 
place, and by thy holy ſpirit, grafting it inwardly in the heart, the hearers thereof 
may both perceive and know what things they ought to do, and may have power 
and ſtrength to fulfil the ſame. Amen. 

Grant, O lord, that whoſoever ſhall be joined together in this place in the holy 
eſtate of matrimony, may ' faithfully perform and keep the vow and covenant be- 
2 them made, and may remain in perfect love together unto their lives end. 

men. 
Grant, we beſeech thee, bleſſed lord, that whoſoever ſhall dravs near unto thee 
in this place, to give thee thanks for the benefits which they have received at thy 
hands, to ſet forth thy moſt worthy praiſe, to confeſs their ſins unto thee, and to 
alk ſuch things as are requiſite and neceſſary, as well for the body as the ſoul; 
ay do it with ſuch ſteadfaſtneſs of faith, and ſuch ſeriouſneſs, aftection, and de- 


votion . 
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votion of mind, that thou mayeſt accept their bounden duty and ſervice, and 
vouchſafe to give whatever in thy infinite wiſdom thou ſhalt ſee to be moſt expe. 
dient for them: All which we beg for Jeſus Chriſt his ſake, our bleſſed lord and 


{iyviour. Amen. 


The bijhip ſitting in his chair. | 

Then the ſeutence of conſecration is to be read by the chancellor, and ſigned by the li- 
ſhip, and by him ordered to be regiſtered, and then laid upon the communion table. 

After this, the perſom appointed is to read the ſervice for the day, except where it i; 
oi e directed. 

Proper pſalms, 84, 122, 132. 

Firſt leſſon, 1 Kings 8. from v. 22. incl. to v. 62. 

Second leſſon, Hebr. 10. from v. 19. incl. to v. 26. 


After the colleft fer the day, the miniſter who reads the ſervice ſtops till the liſpep hat 

O molt bleſſed faviour, who by thy gracious preſence at the feaſt of dedication, 
didlt approve and honour ſuch religious ſervices, -as this which we are now per- 
forming unto thee, be preſent at this time with us alſo by thy holy ſpirit; and 
b-cauſe holineſs becometh thine houſe for ever, ſanctify us we pray thee, that we 
ay be living temples, holy and acceptable unto thee; and ſo dwell in our hearts 
by faith, and poſſeſs our ſouls by thy grace, that nothing which defileth may en- 
ter into us; but that being cleanſed from all carnal and corrupt affections, we 
Tay cver be devoutly given to ſerve thee in all good works, who art our ſaviour, 
lord, and god, bleſſed for evermore. Amen, 


Then the miniſter proceeds in the ſervice of the day, to the end of the general than';- 
giving. After which, the biſhop ſays the following prayer [if it be not one of the 50 
new churches]. 

Bleſſed be thy name, O lord, that it hath pleaſed thee to put it into the heart 
of thy * /ervant N. to erect this houſe to thy honour and worſhip. Bleſs, O lord, 
+ him, his family, and ſubſtance, and accept the work of his hands; remember 
Vin Concerning this; wipe not out this kindneſs that he hath ſhewed for the houſe 


of his god and the offices thereof; and grant that all, who ſhall enjoy the benefit - 


of this pious work, may ſhew forth their thankfulneſs by making a right ule ot, 
to the glory of thy bleſſed name, thro* Jeſus Chriſt our lord. Amen. 


[IF the church that is to be conſecrated, be one of the 50 new churches, which are . 
dered t9 be built by the late acts of parliament, the biſhop ſays ; | 

Bleſſed be thy name, O lord god, that it hath pleaſed thee by thy good ſpirit 
to diſpoſe our gracious ſovereign and the eſtates of this realm, to ſupply the ſpiri- 
tual wants of thy people, by appointing this and many other churches to be ercc- 
ted and endowed for thy worſhip and ſervice; multiply thy bleſſings upon them, 
tor their pious regard to thy honour, and to the good of ſouls; remember them 
Concerning this, and wipe not out the kindneſs they have ſhewed to thy church, 
and to the offices thereof; and grant that our gracious king may ſee and long en- 
joy the fruits of his godly zeal, in the edification of the members of our church, 
and in the reduction of thoſe, in the ſpirit of meekneſs, who diſſent from it; that 
we may all live togecher in the unity of the ſpirit, and in the bond of peace, thro 
Jelus Chriſt our lord. Amen.] 


Then the minifler tobe H ciates, is to go on with the prayer of St Chry ſoſtom, and 
the Grace of our lord Jeſus Chriſt. 


Then 6. palm ts to be ſung, VIZ. 26. 6, 72 8. with Gloria Patri, K 
| Om- 


— 
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Communion Service. 
The biſhop, ſtanding on the north ſide of the communion table, as before, reads the 


ammunion ſervice. 
After the collect for the king, he ſays the following prayer. 

moſt glorious lord god, we acknowledge that we are not worthy to offer 
unto thee any thing belonging to us; yet we beſeech thee, in thy great poodnefs, 
graciouſſy to accept the dedication of this place to thy ſervice, and to proſper this 
our undertaking: Receive the prayers and interceſſions of us, and all others thy 
ſervants, who either now or hereafter - entring into this houſe, ſhall call 
upon thee ; and give both them and us grace to prepare our hearts to ſerve thee 
with reverence and godly fear: Affect us with an awful apprehenſion of thy divine 
majeſty, and a deep ſenſe of our own unworthinefs; that ſo, approaching thy 
fanftuary with lowlineſs and devotion, and coming before thee with clean thoughts 
and pure hearts, with bodies undefiled, and minds ſanctificd, we may al ways per- 
form a ſervice acceptable to thee, thro' Jeſus Chriſt our lord. Amen. 


The two chaplains are to read, one the epiſtle, and the other the goſpel, 
The Epiſtle, 2 Cor. 6. 14 incl. to v. 17. 
The Goſpel, Joh. 2. v. 13. to v. 18. incl. 


Then the biſhap reads the Micene creed. After which, a pſalim is furg, viz. Pſ. 00. 


OS 


The Sermon. 


The ſermon being ended, and all who do not receive the holy communion returned, and 
the doors ſhut ; the biſhop proceeds in the communion ſervice; and he and the clergy havins 
nale their oblations, the churchwardens collect the offerings ef the ret of the congregaticn, 

Aſter the communion, and immediately before the final lu ing, the biſhop ſays the f:.- 
ns prayer, | ; 
Nleſſed be thy name O lord god, for that it pleaſeth thee to have thy habitation 
mong the ſons of men, and to dwell in the midſt of the aſſembly of the ſaints 
pon earth; bleſs, we beſeech thee, the religious performance of this day: And 
272nt that in this place, now fet apart to thy ſervice, thy holy name may be wor— 
(ripped in truth and purity to all generations, thro' Jeſus Chriſt our lord, Amer 
he peace of god, which paſſeth all underitanding, keep your hearts and minds 
n the knowledge and love of god, and of his ſon Jeſus Chritt our lord: And the 
deſſing of god almighty, the father, the ſon, and the holy ghoſt, be amougtt you, 
1d remain with you always. Amen. 


es, — " 
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Conſecration of a churchyard, together with the church. 


Jen the ſervice in the church is finiſhed; the biſhev, clergy, and frople gr, e 
e churchyard. And the biſhop, flanding in the place prepared for the pooformaice 7 
ble office there, the act or ſentence of conſecration is read by the chancellat, and Hg & 
ive biſhop, and ordered to be regiſtred. | 
After which, the biſhop ſays the following prayer. 
god, who haſt taught us in thy holy word, that there is = difference hotweer 
the ſpirit of a beaſt that goeth downwards to the carth, aud the ſpirit of a man 
which aſcendeth up to god who gave it; and likewiſe by the example of thy holy 
(ervants, in all ages, haſt taught us to aſſign peculiar places, where the bodies of 
ily ſaints may reſt in peace, and be preſerved from all indignitics, whillt their 
Vor, II, | 5 1 fouls 
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ſouls are ſafely kept in the hands of their faithful redeemer : Accept, we beſet 
thee, this charitable work of ours, in ſeparating this portion of ground to that 
good purpoſe; and give us grace, that by the frequent inſtances of mortalit; 
which we behold, we may learn and ſeriouſly conſider, how frail and uncertai;, 
our condition here on earth is, and ſo number our days, as to apply our heat. 
unto wiſdom. That in the midſt of life thinking upon death, and daily preparin- 
our ſelves for the judgment that is to follow, we may have our part in the reſyr. 
rection to eternal life, with him who died for our fins, and roſe again tor our ju- 
ſtification, and now liveth and reigneth with thee and the holy ghoſt, one : 
world without end. Amen. 

The grace of our lord Jeſus Chriſt, and the love of god, and the fellowſhip of 
the holy ghoſt, be with us all evermore. Amen. 


es of 
80 
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Conſecration of a churchyard ſingly. 


T he ordinary ſervice for the day is to be read at the church, except where it is other 
wife ordered. | 
Pſalms 30, go. 
Firſt leſſon, Gen. 23. | 
Second leſſon, Joh. 5. v. 21. incl. to v. 30. or x Theſſ. 4. 13 to the end. 
ben the ſervice at the church is oder; the biſhop, clergy, and pariſhioners repair t, 
the ground which is to be conſecrated: And the biſhap, ſtanding in the place prepared fu 
the performance of the office, ſays : 
The glorious majeſty of the lord our god be upon us; proſper thou the work ot 
our hands upon us, O proſper thou our handy work. 
Then the inſtrument of dination is preſented to the biſhop. 
Next, the act er ſentence of conſecration is read by the chancellor, and ſiened by the 
biſhop, and ordered to be regiſtred. 


This done, the biſhop reads the prayer that is before direcied to be ufed in a turd pars 


which ts conſecrated together with the church. 

Then are ſung two ſlaves of the 39th pſalm, viz. v. 5, 6, 7, 8. 

After which the bifhop lets them depart with the bleſſing : 

The peace of god which paſſeth all underſtanding, keep your hearts and mind: 
in the knowledge and love of god, and of his fon Jeſus Chriſt our lord: and thx 
bleſſing of god almighty, the father, the ſon, and the holy ghoſt, be an ongſt you, 
and remain with you always. Amen. 


Vol. T. p. 246. The ſtatute, Ne rector praſternat arbores in cœnieterio, ſhouls de 


expreſſed to be 35 Ed. I. it. 2. (and not 13 Ed. 1. ſt. 2.) 


—_ 


Beans and Chapters. 


OL. 1. p. 442. Notwithſtanding what is there (and elſewnere, 

ſaid, concerning deans of the new foundation coming in by che 
king's letters patent and inſtitution from the biſhop; yet in practice, ® 
Norwich (it is ſaid,) the dean doth not receive inſtitution from the 
biſhop, but is admitted by the chapter on a grant from the crown. 
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Vol. 1. p. 464. 'dele the paragraph concerning Mr Salter; which im- 
mediately follows the report of Sir. Rebert Raymond and Sir Philip Yorke : 
that gentleman, who is now maſter of the Charterhouſe and prebendary of 
Norwich, having written to the author the following letter, on occaſion 
of it. | 
* Norwich: July 30, 1762. 
Rev Sir; 
« ] was ſurprized and ſorry to read my name, in your book Jatcly 
ubliſhed: ſurpriſed; as I &#new, there was no foundation for the {tory 
told of me: and ſorry; as I conceived, it muſt appear to every attentive 
reader greatly to my diſcredit. I am nadble to gheſs, where you could 
hear this account; and I am unwil/mg to gheis, who could communicate 
to you with ſuch circumſtances, as a jagt; that which had never any ex- 
itence, even in my imagination. It is inconpetible with the ſtatutes of 
Corpus-Chriſti (or Bennet) college in Cangridge, to hold any cccleljaitical 
benefice whatſoever with a Fellowſhip: and it is incompetible with thoſe 
of the cathedral church of Glocefter, to come in Dean or Prebendary there; 
by any other method, than Iiſtitulion; in virtue of a preſentation to the 
bihop from the crown, given together with the Grant of the Deanery or 
Prebend; both under the Great Seal, Nor was any one ſtep taken, or 
thought-of, by me or by auy Friend of mine; to infringe either the one 
or the other. There was indeed à perſen; who, from u regard at all to 
Me, but a very great regard to himfeif, would have been glad to tee the 
ſtatutes of that Church ſet at naught, juſt at that time, and by.the chap- 
lain to the Great Seal, which I then was: and who therefore efficioufly ad- 
viſed Me to have My inſtruments drawn in contempt of them: bur, 
upon my ſpeaking of this to my noble Friend and Patron, He acquainted 
me with the very particulars which you have recited; and with the Re- 
port, in which Sir RoßERT Raymond and Himſelf had joined, ſcven— 
teen years before. After which information, had I been never /o much 
intereſted in breaking through them, which I was not ia the e; I nei- 
ther could nor weu!d have thought of it: nor could 1 have chu, ſuch 
inſtruments from his Lordſhip, had I wiſhed and gſted for it never fo ar- 
dently: nor laſtly, had I obtained ſuch, could I have been admitted by 
them at Gloceſter. And as I moved no queſtion of the kind You hint-ar, 
in 1737; fo I have good reaſon to think, that u her has attempted to 
gain admittence into that cathedral, either Dean or Prebendary; ſince 
1720, when that Report was drawn; in any othec way, than what the 
Statutes exprelsly direct. 

You do, very naturally and properly, at the head of Your Addenda, 
make an apology for Your mftakes; which You modeſtly ſuppoſe muſt be 
many, in ſo large a compilation: and deſire to be inform'd by your readers, 
of ſuch as occur to Them; promiſing to ſet them right in a ſeparate pub. 
cation, I accept this fair and honeſt invitation: and having affirmed 
ts hiſtory to be untrue, in every particular; I intreat the favour of 
You, to inſert this my diſavowal of it, in the appendix You are prepa- 
ring to Your very laborious work: Since, however juſtly offended at this 
miſrepreſentation, of which however I entirely acquit Lou; no one more 

512 heartily 
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heartily wiſhes ſucces to Your uſeful labours, and all increaſe of genie 
and reputation to Your /elf, than I do: to which no one thing can con- 


tribute more, or more effectually; than the noting and detecting of 4)! 


errors, by whomſoever they may concern, as carefully and as freely, az 
:his has been by Me. | 


Jam, with very great and real eſteem and regard, 


Sir, 
Your affectionate Brother, and 
moſt obedient humble Servant, 


SAMUEL Sal rrR. 


r a —_—_— Fo, . * _ 


Diſſenters. 


VI L. 1. p. 509. The caſe of Allen Evans, eſquire, and the cham- 
berlain of London, is brought (it is ſaid) by way of appeal before 
the houſe of lords, and is not yet determined. 


Hereſy. 


OL. 1. p. 591. The ſtatute De heretico comburendo, expreſſed to 
be 2 HI. 4. c. 5. ſhould be 2 H. 4. c. 15. 


Holidays. 
OL. 1. p. 608. Notwithſtanding what is there ſaid from Mr Jet. 
ſon's own account of his caſe, concerning his omiſſion of the 
ſervice on the king's inauguration day, viz. that the proſecution aga.nll 
him did not proceed; it appears that it did proceed afterwards, and that 
he retracted his negative iſſue, and ſubmitted: As is evident from thc 
following extracts from archbiſhop Wake's ColleFanea, now belonging to 
the library of Chriſt-Church in Oxford. 

Mr Johnſon, in the year 1715, was cited before the archdeacon 0: 
Canterbury, to give an account, why he omitted in his church the ſer- 
vice of the king's inauguration. | 

Mr Johnſon appeared, and gave for reaſons thoſe which he afterwards 
printed and publiſhed (and which he defired might be underſtood a3 


. , a l 
well for his omiſſion of the ſervice of that day, as of other occaſiond! 
| | RA prayers 
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prayers at other times) in his book, intitled, or The caſe of occaſional 
« days, and prayers; containing a defence for not ſolemnizing the ac- 
« ceſſion day, by reading the new form, and for not uling occaſional 
« prayers.” 

This publication was in the year 1721: And in the concluſion of it 
he ſays, I heard no more of this matter.” 

In archbiſhop Wake's manuſcripts at Chriſt- Church as abovementi- 

oned (Canterbury. V. 4. Art. 276.) is a letter from Dr Bower, arch- 
deacon of Canterbury (who was then allo biſhop of Chicheſter) to arch- 
biſhop Wake, propoſing methods of bringing Mr Johnſon's cauſe to 2 
ſpeedy iſſue; dated Oct. 26. 1723. 

Then, Art. 277. follows a copy of Mr Johnſon's proxy; viz. 

« -Whereas there has been a cauſe of office &c. And whereas di- 
vers articles have been given in and admitted, to which the ſaid John- 
ſon hath given a negative office as by the act &c. Now 
know all men by thele preſents, that I the ſaid J. J. do acknowledge 
and confeſs my ſelf ſorry for having given offence in the matters con- 
tained in the ſaid articles, and do hereby retract the negative iſſue given 
by me to them, and do confeſs the ſaid articles in all and every part 
thereof, and ſubmit my ſelf in all things to the right reverend the arch- 
deacon aforeſaid, or his official; and do hereby ſincerely promiſe not to 
offend in the like manner for the future: and being aged and infirm, and 
very unfit to travel from my ſaid vicarage to Canterbury, but deſirous 
that this my retractation of the negative iſſue given by me to the ſaid 
articles, and my promiſe not to oftend in the like manner for the future, 
may have their due effect; I do hereby conſtitute and appoint Mr George 
Upton, one of the proctors of the ſaid archdeacon's court, to be my law- 
ful and undoubted proctor, for me, and in my name, to appear before 
the right reverend the archdeacon aforeſaid, or his official, or ſurrogate, 
or any other competent judge in this behalf, to pray and procure this 
my retractation of the negative iſſue given by me to the ſaid articles to be 


admitted, and to confeſs the ſame in all their parts, with a promiſe in 
my name not to offend in the like manner for the future; and ſubmitting 
in all things to what the right reverend the archdeacon or his official 


hall do touching the premiſſes; ratifying, allowing, and hereby con- 
firming, whatſoever my ſaid proctor ſhall fully do or cauſe to be done 
herein. In witneſs whereof, 1 have hereunto ſet my hand and ſeai, this 
third day of March, 1723, | 

John Johnſon, 


Then follows, | 
6'2 Martit 1723 Coram Dn? Wile, &c, 

Procures hinc inde conſenſerunt in diem &c. Tunc Upton ext? pro- 
curium ſuum ſpiale ſub manu et ſigillo J. J. Clici partis ſue firmatum 
et vigore ejuſdem retractavit reſponſa ſua negativa aliis artis con” eun- 
dem J. J. extis facta et data et animo conteſtandi litem afirmative et eol- 


dem agnovit omnes et ſingulos artos præd' in omni parte corundem ed 
: Veros 
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ET 


veros et nomine partis ſuæ ſubmiſit ſe Rdo Dno Epo Ciceſtr' Archiono 
Cant' ejuſg' officiali cum promiſſione de non repetendo offenſiones in ar. 


ticulis pred” objectas et homoi procurium retractionem, confeſſion? ſub. 
rniion* et promiſſion* admiſit Quatus &c. in præſentia Norris eadem 
gonfeſſa oblata et acta per Upton acceptantis. Tunc dtus Upton petlit 
dtum J. J. partem ſuam dimitti dro Norris diſſen' ad cujus petnem 
Deus decrevit Monem contra dtum J. J. ad legend' et recitand' in Ec. 
clia ſua paroali de Cranbrook Formulas precum publicar' 29 Mail 10 
Auguſti 36 Novembris et 30 vel 31 Jan' legi et recitari authoritate Regia 
1m unCtas dicbus reſpve præd' et ad certificand' Dae Archiono præd' ejuſve 
otficiali aut alu Judici in hac parte competent' de obedientia ſua in hac 
parte facta primo die Juridico poſt 3om Januarii prox futur' et condem- 
navit dtum J. J. in expenſis &c. et aſſignavit Procuribus hinc inde ad 
audiend' Voltem &c. ſuper petnem dti Upton et ſuper taxation? earun- 
dem expenſarum in prox® &c. dto Upton diſſen'. 


Art. 292. Extract from a letter to archbiſhop Wake, in Mr John 
fon's own hand-writing. | 

Cranbrook. L ady-day, 1724. 

May it pleaſe Your Grace, 

To accept of my moſt humble thanks for Your Lenity, in the point 

of extraordinary days and occaſional prayers. And I promiſc that I wil! 

never give You juſt occaſion to repent of it. 


A true Copy, 
Edw? Bentham.+ 


Leaſes. 


T 7OL. 1. p. 636, 637. The doubt and difficulty there ſet forth, con- 
cerning leaſes of tithes and other hereditaments incoporeal, is now 

remedied by an act of the 5 Geo. 3. as followeth : 
| Whereas it may be doubtful, whether by the laws now in being, arch- 
biſhops or biſhops, maſter and fellows, or any other head and members 
of colleges, deans and chapters, precentors, prebendaries, maſters and 
guardians of hoſpitals, or any other perſon or perſons having any ſpirt- 
tual or eccleſiaſtical promotions, heretofore had, or now have, any power 
to make or grant any leaſe or leaſes of tithes or other incorporeal heredi- 
taments only, which lie in grant, and not in livery, for one, two, or three 
lives, or for any term or terms of years, not exceeding 21, altho' the 
ancient 


+ King's profeſſor of divinity in the univerſity of Oxford. 
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ancient rent 1s thereby reſerved, and all other requiſites preſcribed by the 
acts of parliament now in being to that end, or any of them, were or 
are juſtly obſerved and performed, by reaſon that there is generally no 
lace and effects wherein a diſtreſs can be had or taken; nor 1s there, in 
caſes of leaſes for life or lives, any remedy in law for ſuch perſons, by ac- 
tion of debt, or otherwiſe, for recovering the rent due and in arrear, which 
is reſerved on ſuch leaſes for live or lives: Therefore, for obviating all doubts 
touching the ſame, and enabling the ſaid perſons to recover the rent reſerved 
on leaſes for life or lives; it is enacted, that all lcaſes as aforeſaid made 
or granted of any tithes, tolls, or other incorporeal hereditaments folely, 
and without any lands, by any ſuch perſons as afor-faid, ſhall be good 
and effectual in law, againſt ſuch perſons, and their ſucceſtors, as any 
leafe made by ſuch perſons of lands or other corporeal hereditaments by 

virtue of the ſtatute of the 32 H. 8. or any other act. 

And actions of debt for rent in arrear may be brought againſt leſſees 
for life or lives, their heirs, executors, adminiſtrators, or aſſigns, by the 
faid perſons as aforeſaid, their executors, adminiſtrators, or ſucceſſors; in 
like manner as any landlord or leſſor or other perſon may do, for reco- 
vering arrears of rent due on any leaſe for life, lives, or years, by the 
laws now in being. 
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Flarriage. 
TOL. 2. p. 33. A doubt hath been made, in what manner a mar- 
riage celebrated by virtue of a ſpecial licence trom the archbiſhop 
of Canterbury, ſhall be regiſtred; eſpecially where the marriage is ſo- 
lemnized in a private houſe, and by a clergyman not being the incum- 
bent of the pariſh, and the incumbent refuſes to permit the ſame to be 
entred in the pariſh regiſter. But the doubt ſeemeth to be ſolved by 


the words of the act it ſelf: The regiſter. book of marriages is of the 
goods of the pariſh, and conſequently the churchwardens (and not the 


miniſter) ought to have the keeping thereof; and the act ſays, all mar- 


riages celebrated in any church or chapel, or within any juch pariſh or cb. 
Fe!ry, ſhall be entered in ſuch regiſter; and therefore if the churchwardens 


hall refuſe to produce the regiſter book for that purpoſe, they may be 


compelled thereunto by legal proceſs: for where a thing by any act of 
parliament is required to be done; that alſo is required, without which 
the thing it ſelf cannot be. 


N — "FO 


Pariſh. 


7OL. 2. p. 134. Concerning the boundaries of pariſhes, inſert the 

following clauſe from the ſtatute of the 2 & 3 Ed. 6. c. 13. 1. 2, 
i. Every perſon who hail have any beaſts or other calile 1 depa- 
| 44 
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Ruring in any waſte or common, whereof the pariſh is not certainly known, 
Hall pay the tithe thereof where the owner of the cattle dwells. 


Penance, 


V OL. 2. p. 146. Where it is ſaid, that the biſhop of Cheſter cited 
his commiſſary to the archbiſhop's court; it ſhould be, that he cited 
his chancellor (Mr Gaſtrell), to give an account of the commutation 
moncy received by him. 


Wills. 


OL. 2. p. 541. Concerning the office and authority of a guar 
dian, ſhould be inſerted theſe ſeveral clauſes from the following 
ſtatutes: g 
By the 7 An. c. 19. Infants ſeized or poſſeſſed of lands in truſt, or by 
way of mortgage, ſhall and may, on direction of a court of equity, ſig 
nigea by an order made on hearing all parties, on petition of the perſon 
tor whom ſuch infant ſhall be ſeized in truſt, or the mortagor, or guat. 
dian of ſuch infant, convey and aſſure the ſaid lands, as ſuch court ſhal! 
direct. | 
By the 29 G. 2. c. 31. Guardians, 'on application to a court of equity, 
may obtain an order for infants to ſurrender leaſes, in order to accept 
new Ones. | 
And by the 26 G. 2. c. 33. Guardians may conſent to the marriage of 
ſuch infants, | 


Vol. 2. p. 566. Concerning deviſes to children in ventre ſa mere, the 
ſtatute of the 10 & 11 W. c. 16. ought to have been inſerted, Which 
is as follows: Where any eſtate ſhall, by any marriage or other ſet- 
tlement, be limited in remainder to, or to the uſe of the firſt or other 
lon or ſons of the body of any perfon lawfully begotten, with rema:n- 
der over to the uſe of any other perſon; or in remainder to, or to the 
uſe of a daughter lawfully begotten, with remainder over to any other 
perſon; any ſon or daughter of ſuch perſon lawfully begotten, that ſh! 
be born after the deceaſe of his father, may by virtue of ſuch ſettlement 
take ſuch eſtate ſo limited, in the ſame manner as if born in the lite 
time of their father; altho' there ſhall happen no eſtate to be limited 
to truſtees, after the deceaſe of the father, to preſerve the contingent re- 
mainder to ſuch after-born children until they ſhall come 7» . 


Vol. 2, 


D 


Vol. 2. p. 613. Concerning the probate of wills; the practice, as 
there ſet forth, within the province of York, of ſwearing and examining 
one witneſs to the will, at the probate thereof, is in ſome of the dioceſcs 
diſcontinued; by reaſon of the inconvenience to the parties, and the 
utter inefficacy thereof in caſe of a conteſt: And the ſingle oath of the 
executor is admitted for the proving of a will in common form; accord- 
ing as is the practice within the province of Canterbury, 


Vol. 2. p. 629. The inconvenience recited from Dyer, that © where 
« an adminiſtrator obtains judgment, and then dieth inteſtate, his admi- 
« niſtrator cannot have execution on that judgment,” is remedied by the 
ſtarute of the 17 C. 2. c. 8. which enacteth, that where any judgment 
after a verdift ſhall be had, by or in the name of an executor or adminiſtrator ; 
in ſuch caſe, an adminiſtrator de bonis non may ſue forth à icire facias, and 
take execution upon ſuch judgment. 


Vol. 2. p. 646. Eſtates pur auter vie, that is, eſtates held by leaſe du- 
ring the life of another perſon, ought alſo to be put into the inventory; 
the ſame being made diſtributable by the ſtatute of the 14 G. 2. c. 20. 


Vol. 2. p. 700. In a caſe in chancery, Feb. 12, 1738. (Anonym.) it 
was ſaid by lord Hardwicke, that the rule in that court is varied fince 
the caſe in Vernon's reports (where it is ſaid, that if the eccleſiaſtical 
court give ſentence for the payment of a legacy without taking ſecurity 
to refund in caſe of deficiency of aſſets, a prohibition will lie); — for le- 
gatees are not obliged to give ſecurity to refund upon a deficiency of 
alfets. Tracy Atkinss Reports. 491. | 

[But a court of equity, in caſe of ſuch deficiency, will nevertheleſs 
compel ſuch legatce to refund.] ] 


Vol. II. 5K A TABLE 


On —— — 


—— 


4 — — 5 
Ne as a a 


— 
7 # 1 
m v A as . oy 
9 $3 ak, 
— 
a; ar; — 
—— = wt 4 
2222 — — — — 
— 


7 = 


Tz 8 © EL 


= 

If 

"I 1 
5 Of the erovinciar and LEGATINE conſtitutions: The 
3 firſt col ling th t the ch be 
- irſt column expreſſing the names of the chapters; the 
3 roman numerals, and figures annexed, ſetting lorth the vo- 

i} 


lume and page of the Eccleſiaſtical Law; and the laſt ca- 
lumn denoting the page in Lindwood or John de Athos 
reſpectively, Oxtord edition, 1079. 


— 
N 
: i 


x — 


2178 
o * e 


E ANG TIDY, Lindw. 
3 | Lindw. Si rector alicujus, i. 487 — 250 
I Fipiſeopi in ge i. 151, 204 e . . 
0 7 N 1 
e e 151 1 7 Fœminæ commoneantur, i. 229 — 307 
Cum ſecundum apoſtolum, i. 31, 108 — 138, 3 mulier fuerit mortua, i. 228 e 
215 onemus rectores, i. 436 — 310 
Ne lepra, ii. 334 — — 107 | 

Quia juxta, 1. 120 1 | 137 B ©) N I F A C E. 

Preſenti, 11. 336. — 108 | Præterea contingit, i. 549 —— 351 


Ut ſingula, ii. 492 — 219 Ad hæc ſi clerici, i. 618 — 318 


Ut archidiaconi, ii. 483, 402 — 50, 221 Evenit etiam, i. 287. ii. 88, 144, 


Firmiter etiam, i. 85, 193, 682. ii. 32 — 278 | 488 — — 109, 321 
Ceterum diftrictius, ii. 284 — 312 | Item contra gravamina, i. 39 — 221 
Ut clericalis, ii. 13 125, 166 A noſtris majoribus, ii. 135, 6, — 7142 
Eccleſiarum, i. 58 5 149 | 
Cum viris religioſis, i. 157, 277 — 269 P:E:C-C HAM. 
Cum hoſtis, i. 313 | 04,131 A 2 i. 387. Il, 154 — 135 
| um malum, i. 474 353 
WETHERSHED. Quod in conſtitutione, i. 82 _ 41 
Quia quidam, li. 112 — — 32 Altiſſimus de terra, i. 677 — 233 
Si qui clerici, 11, 14 —— 128 Circa ſacramentum, i. 80, 82 — 244 
Nulli liceat, ii. 335 —— 281 Præterea cum juxta, ii. 143 — 339 
Cum anima, ii. 150 — — 330 Ignorantia ſacerdotum, ii. 282 — 1, 43 54 
| | Præterea cum facro, ii. 309 — 132 
EDMUN D. Quidam ruraltum, i. 304 — 91 
8 Eos qui de non legitimo, it, 109, 112 — 26 Exhorrenda quorundam, ll. 2338 == 70 
7 Tem conmoneant” 3.82 63 Cum a jure ſit inhibitum, i. 104 — 15 
1 Inhibemus ne pignus, ii. 501 — 1609 | Veloces ad audiendum, i. 2 — 75 


A Table of the PROVINCIAL and LEGATINEH conſtitutiohs. 


WINCH EL S-E:Y; 
Lindw. 
Ut parochiani, i. 96, 244, 248, 
262, 265, 613. 11. 133 
Quoniam propter diverſas, ii. 81, 403, 


251 


426, 427, 432, 438, 439, 442, 443 — 191 


eg ut audivimus, ii. 427, 8,9; 
431, 2 7 

Prefbyteri ſtipendiarü, i. 432. — 60, 110 

Quoniam inter rectores, i. 593. ii. 81 — 184 


Sancta cccleſia, ii. 410 —— 199 
RET NOT. 
Cum quanta, ii. 109, 112, 113 — 32 


Sint eccleſiarun, i. 260 
Archidiaconi, 1. 251. ii. 484 ai 53 
Matrimonium, ii. 16, 20, 23 — 271 


ME PH AN. 


Item omnes illi, i. 297 — 35 
ſtem quia locorum, 11. 625 — 170 
Auia ex contractibus, ii. 24. — 273 
Item ſtatuimus, i. 489 —ͤ— 253 
RN D. 

Exterior habitus, 11. 233 122 
Statutum bonæ memoriæ, ii. 50%, 544, 

8 5175 618, 045, 601 I71 
Cordis dolore, ii. 668 161 
Humana concupiſcentia, li. 24 — 275 
Steculi principes, i. 545 —_— 260 
ia divinis, i. 245 0 267 
Frequens perverſorum, it. 330 — 114 


Quanquam ex ſolventibus, ii. 410 — 190 


Excuſſis, i. 296 90 
Item quia archidiaconi, i. 123 — 140 
Eſurientis avaritiæ, i. 620 — 143 
Adeo quorundam, ii. 625 — 181 


Sæva et miſerabilis, i. 120. ii. 116 — 222 
Quamvis lex naturæ, i. 252. ii. 484, 
4937 494 OO” e 
Item licet, ii. 284 — — 313 
Cum apparitorum, i. 39 — 225 
Quam fit inhoneſtum, i. 214, 216 — 233 


Licet parochiani, i. 270 254 
Quoniam reus, it. 144 — 323 
8 EE. 
Efiranata, i. 434 — 240 
SUDBURY 
Effrænata, i. 434 


4 


| 


240 


Tanto calliditatis, i. 38; 


N ND ETI. 
Linde. 
Reverendiſſimæ ſynodo, ii. 121, 279 — 48, 
288 


Nullus quoque, i. 517, 613. ii. 88 — 297 
Alien LEFT. 


Cum cx eo, i. 417 — — 122 
O71. 1:0. 

Athon 
Baſilicarum, i. 234 is 5 
Ad baptiſmum, 1. 82 — 10 
Sacer Ordo, ii. 107, 100, 117 — 16 
Ad vicariam, i. 117. It. 313 — 24 
Ad clidendum, i. 617 29 
Cum ſit, ii. 299 — 33 
Licet ad, fi. 14 41 
Licet adeo, i. 103 — 46 
De archidiaconis, i. 474, 5. ii. 484, 493 = 52 
Quid ad, i. 151, 204. ii. 311, 461 '— 55 
Uſum procuratorum, it. 238  —— 61 


2955 6, 73 


N 3 


304 5 
Quoniam tabellionum, 1. 423 — 67 
Clamorem, i. 2, 3 


— .äũ— 70 


O TH OB ON. 


Domus dei, i. 234 
Cum honeſtatis, ii. 225 
Juxta ſacrorum, i. 157. 11. 224 — 91 


Quam indecorum, ii. 14 92 
Sacrorum canonum, 11. 313 — 95 
Amoris proprii, 1. 619 — ä 97 


Libertatem extremi, 11. 644 — 107 
Gratia quæ, i. 217 — 111 
[mprobam quorundam, i. 251, 488 — 112 
Naturalis, ii. 493. — 114 — 
Paſtor bonus, 1. 152, 204. ii. 311 — 118 


Cum mortis, ii. 661 121 
Ita mortalium, i. 296, 304 — 123 
Laudabile, i. 3 — 124 
Sicut eceleſiaſticæ, ii. 144 — 125 
Chriſtiane religionis, ii. 154 — 126 
Miſerabilis, i. 386 — 130 
Paſtoralis ſedis, ii. 154 — 133 
Ambitionis vitium, 1. 316 — 134 
Quia plerumque, 11. 335 — 135 
Omnipotens, 1. 277 137 


—— — —ꝑ 2 


A 


I „„ L E 


Of che Cass adjudged ; wherein the roman numerals de- 
note the firſt or ſecond volume reſpectively, and the figures 
exprels the page. 


1 * 4 * .£ * F — 
— a [ EIT yo 
© , 9 
av 
— „ „53 2 * : 3 — = _ 


A. | 
C TON, ii. 306. | B. 8 
Acton v. Smith, ii. 411. Babington v. Greenwood. ii. 741. 
Adams v. Ruſh, i. 293. v. Warner, it. 169. 
Aiſcough (lady) ii. 729. Bacon v. Biſhop of Carliſſe, i. 128, 
Albany v. Bp. of St Aſaph, i. 110, Bagge, 1. 313, 4- 
Aldrich v. Stratford, i. 311. Bagwell v. Dry, ii. 574. 
Alſop v. Bowtrell, i. 88. Bailey v. Cornes, ii. 148. | 
Ambroſe v. Ambroſe, ii. 741. Baker v. Rogers, ii. 243. | 
Amhurſt v. Dawling, i. 12. v. Sweet, it, 429. 
Andrews v. Sympſon, i. 195. Bales, ii. 324. | 
Angier v. Angier, it. 43. I Ball v. Croſs, i. 220, 250. 
Annand v. Honey wood, ii. 743. v. Smith, ii. 707. | 
Annet, ii. 787. 1 lord, b 159. 
Anſtey v. Dowling, ii. 529, 535. arker, i. 212, 284. 
Archer v. Moſſe, 3. *, WAY v. Dumeres, it, 677. 
Argyle v. Hunt, i. 481. Barkſdale v. Smith, i. 59. 
Armiger v. Holland, i. 498. Barlow v. Grant, ii. 698. t 
Aſhburnham v. Bradſhaw, ii. 77. Bartholomew v. Meredith, ii. 577. b 
Aſhby v. White, ii. 500. Baſket v. Univerſity of Cambridge, i. 347, k 
Aſhton v. Aſhton, ii. 690. Batt v. Watkinſon, ii. 478. n 
Atkinſon v. Corniſh, ii. 638. Baugh v. Holloway, ii. 536. ( 8 
Atkinſon & Prodgers v. Peaſſey, ii. 311. Bawderock v. Mackaller, ii. 339. 8 
Atterbury & the chapter of Carliſſe, i. 458. | Bean, ii. 394. p 
Attorney general v. Stephens, i. 227. Beckford v. Beckford, ii. 745. 1 
v. Talbot, i. 333. Becle v. Becle, ii. 554. } 
v. Wood, it. 449. Bellamy, i. 245. 1 
2 Auberry v. Barton, i. 479. Bennet v. Davis, ii. 552. as 
= Auſten v. Pigot, it. 247. Benſon v. Olive, ii. 390. 5 
1 Ayleſbury (lord) ii. 535. v. Watkins, ii. 395, 422. = 
5 Ayry v. Lovelace, i. 106. | Bentley, i. 316, 324. 5 5 
0 2 erna 5 


Bernard v. Beale, i. 480. 

Berrie i. 395. 

Bertue v. Style, ii. 670. 

Berwick v. Swanton, 11. 330, 474. 
Betſham v. Barnardiſton, i. 321, 325. 
Betteſworth & K. ii. 510; 632, 3, 4. 
Bibey v. Huxley, ii. 413, 416. 

Biddle v. * ii. 739. 

Bigge, i. | 

Bilſon v. Andere, ii. 697. 

Biſhop v. Sharp, ii. 504. 

Bithorne v. Bowe, 1. 281. 
Blackborough v. Davis, ji. 718, 720, 721. 
Blacket v. Fi inney, i. 394. 

Blakeway v. Earl of Strafford, ii. 685. 
Bland & K. i. 469. 

Blikhorn v. Teaſt, ii. 582. 

Bolton v. Bolton, i. 302. 

v. Prentice, ii. 44. 

Bond v. Tricket, 11. 156. 

Bonſey v. Lee, i. 55. 

Boon, ii. 652. 

Booth v. Southraie, ii. 448. 

Bovey v. Muſgrave, i. 480. 

Boulton, i. 645. 

v. Hurſler, ii. 410. 

Bowers v. Little wood, ii. 728. 
Bowry v. Wallingtou, i. 397: 8. 
Boys v. Ellis, ii. 428. 

Braithwaite v. Matthews, 1. 477. 
Branſby v. Kerridge, ii. 512. 

Breary v. Manby, ji. 781. 

Breedon v. Gill, i. 542. 

Brent v. Beſt, ii. 670. 

Bretton v. Bretton, it. 554. 

Brewin v. Brewin, 11. 698. 

Bridgen, ii. 634. 

bridges, 11. 4. 

bridgman v. Holt, i. 371. 

Briggs v. Martin, ii. 4125 415. 
Brinklow v. Edmonds, ii. 429, 433. 
briſtol (counteſs of) v. Hungerford, ii. 560. 
(dean and chapter) 1. 464. 
—— (earl of) v. Hungerford, ii. 578,680, 
Britton v. Wade, i. 64. 

Brook v. Rogers, ii. 412. 
Brotherton and K. i. 671. 
Broughton v. Gouſley, i. 443- li. 302. 
Brown v. Allen, ii, 702, 
ux. Heath, ü. 525. 
—— V. Spence, i. 127. 
—— V. Thomſon, ii. 600. 
— V. Turner, ii. 249. 
— Y, Willis, ii. 766, 


A TABLE of the Cas Es adjudged. 
| 


v. Wood, ii. 639. 
Brudeniet, 11. 659. 

Buckle v. Vanacre, ii. 411. 
Buckley v. Nightingale, ii. 663. 
Budge v. Thomas, i. 654. 
Bullen v. Allen, ii. 694. 
Bunker v. Cook, ii. 520. 
Burdeaux v. Lancaſter, i. 85, 
Burdett v. Newell, ii. 247. 
Bury, ii. 38 

', Croſs, ii. 249. 

v. Evans, ii. 23, 390. 
Butler v. $f reins li. 533. 


E. 
Calthorp, i. 540. 
Calvert v. Kitchyn, li. 343. 
Cambridge univerfity, i. 379. 
& Baſkett, i. 347. 
& R. i. 316. 
Campion, ii. 193. 
Canterbury 1 of) i. on. 
CIT MS, 11-707 
(commiſſary of) & Raines 8, li, 606 
Wa . Brightwell, 41%, 0; 
— . Hutton, 1 260. 
Cartion \ v. Mill, i. 40. 
Carliſle, Bp of, 1. 206, 
— & Bacon, i. 128. 
. — & Richardſon, i. 466. 
& Todd, i. 451. 
& Wilſon, 11. 425. 
Earl of, & Peele, ii. 340. 
Prior of, it. 376. 
Carr v. Bedford, ii. 552. 
Cart v. March, 1. 264. 
v. Reeves, it. 729. 


———— 


— — — 


| Carthew v. Edwards, ii. 101, 429, 433. 


Carver v. Haſlerigg, ii. 639. 

Cary v. Appleton, ji. 651. 

v. Taylor, ii. 728. 
Caſtell v. Bambridge, i. 525. 
Caſtle v. Richardſon, i. 287, 535. 
| Caſwell v. Norman, ii, 660, 

| Catten v. Barwiek, i. 286. 

| Caudrey, i. 169, 416. 11. 271, 351 
Chace v. Box, it. 743. 
Chamberlain v. Hewitfon, i. 484. 
Chandler v. Blifs, ii. 419. 
Chandos, lord, i. 370. 

| EO. NMonton, ii. 394 

. Turner, li. 674. 
9 v. Charlton, it. 390. 
Chaunter v. Chaunter, it. 608. 


; 
| Ched- 


 __ C——_—_—_— 


A TaLE of the Caszs adjudged. 


Chedwick, ii. 321, Cullom, it. 510, 633. 
Cheiney (lord) ii. 548. Cundict v. Plomer, ii. 136, — 
Cheſter, i. 270. Cunningham v. Melliſh, ii. 560. I 
v. Bp of, & his Chancellor, ii. 146. | Curl & K, ii. 241, - 
& K. 1. 325. F 
Chicheſter, Bp of, v. Freedland, i. 646, | D. E 
& K. ii. 158. Dacoſta v. Villa Real, ii. 38. — 
Child v. Hardyman, ii. 45. Darſton v. Earl of Orford, ii. 676, I 
Chomley v. Chomley, I, 759. Dartford, vicar of, ii. 224. E 
Chriſtian v. Wren, ii. 426. Davers v. Dewes, ii. 707. I 
Churchill v. Hopſon, ii. 674. Davie, i. 249, 272. E 
v. Speake, ii. 695. Davies v. Gardiner, i. 479. E 
Civil v. Rich. ii. 742. v. Williams, i. 562, - 
Clare v. Hedges, 11. 637. Davis v. Baily, i. 553. E 
b Clare-hall, Cambridge, 1. 333. v. Davis, ti, 702. . 
Clarke v. Bp of Sarum, 1. 447. I Daviſon, ii. 321. f 
Cleaver v. Spurling N Il. 572, 743, 745: Davy v. Cockam, i. 398. 1 
Clerke v. Clerke, ii. 707. Day v. Auſtin, ii. 648. 8 
Clifton v. Birt, it. 702. V. Hollington, i. 401. = 
Clyat v. Batteſon, 11. 670. Dean v. Lord Delaware, ii. 743. 
Colefatt v. Newcomb, i. 534. Denny v. Aſhwell, ii. 36. : 
Coleman v. Barker, 1i. 408. Dent v. Prudence & Bond, 1. 293. . 
Collet, i. 525. l. 41. Denton v. Clanriccard, i. 398. 5 
Collinſon v. Trotter, ii. 750, Dethick, i. 278. 4 
Colt v. Glover, i. 498. Digges, ii. 524. F 
Conbe, ii. 506. Dighton v. Holt, ii. 89. b 
Compoſt, ii. 388. Dike v. Polhil, ii. 623. . 
Comyns v. Boyer, 1. 673. | Dodſon v. Oliver, ii. 433, 436. p. 
Conſtable, i. 89. | Dolley v. Davis, ii. 4.39. % 
v. Conſtable, ii. 754. Dormer, ii. 252. F 
Cook v. Wingfield, i. 482. v. Ekyns, ii. 298. 15 
Cooke, i. 483. v. Thurland, ii. 522. + 
Cornforth & K. 1i. 289. Dorwood v. Brickinden, 1. 397: F. 
Corniſh v. Mew, ii. 670. Douſe & K. ii. 322. = 
Corpus Chriſti college, v. Vincent, ii. 295, Doyley v. Tollterry, ii. 694. pe 
Cort v. Bp of St David's, i. 120. Drakes v. Hill, ii. 156. I 
Corven v. Pym, i. 196, 206, 242, 254, 263. v. Taylor, i. 55. I 
Cory v. Pepper, ii. 320. Draper v. Crowther, i. 311 F. 
Cotton v. Iles, ii. 669. Drury v. Smith, 11, 51. 1 + 
Coveney, i. 313, 4. {| Dulwich college, v. Johnſon, it. 613. = :. 
Covert, 1. 162. | Dunkin v. Mun, ii. 614. : 50 
Cowper v. Layfield, Il. 411, 413. Durſton v. Sandys, ii. 341. | | 70 
Cox, i. 406, ii. 320. Dutton v. Dutton, ii. 43. g * 
. Belitha, ii. 744. Dyke v. Dyke, ii. 694. Fo 
v. Seymour, i. 397. b bg, 
Coxcter v. Parſons, i. 480. E, 1 
Croft v. Pawlet, ii. 523, 615. Eads v. Jackſon, ji. 249. bo 
Crofts, it. 424. Eaft Grinſted, i. 226. BY 
Cromartie, earl of, 1. 159. Eaſt Ham, i. 22 BY 
Crompton, v. Waterford, ii. 249. Eccleſton v. Speke, ii. 583. _ .. 
1 Crow v. Stoddart, ii. 422. Eden v. Foſter, ii. 326. Fra 
| Crutchfield v. Scott, 11, 660, Edgworth v. Smallridge, i. 303. ö 
| : Cucko v. Starre, 1, 540, | Edmund v. Shaler, ii. 638. ö Fra 
Culliford v. Cardonell, i. 420. Edwards v. Freeman, ii. 709. 5 
| . Veley, 
| 


* 2 4 2 | 
_ % 
I ˙ W pr nic bog ou. 


— /, Veſey, i. 368. 
Foerton v. Egerton, 11, 608. 


F. Still, ii. 424. 

Fllerton v. Gaſtrell, ii. 13. 

Elliot v. Davenport, ii. 574. 
r. Merriman, ii. 664. 

Ellis v. Smith, ii. 584. 

Elwell v. Quaſh, it. 660. 

Fly, Biſhop of, 1. 644, 5- 
Etherington v. Parrot, ii. 44. 

Frans v. Aſcuith, i. 150, 155, 498. 
. Chamberlain of London, 1. 509. 
Evelyn v. Evelyn, ji. 722. 

Ewer v. Jones, ii. 692. 

Exeter college, 1. 311. 

Eyre, i. 446. 

. Eyre, 1. 600. 


— & K. i. 555. 


F. 
Fachina v. Sabine, 1. 685. 
Fairchild v. Gayre, i. 430. 
Fane v. Bence, ii. 745. 
fawtry v. Fawtry, ii. 635. 
Fell v. Lutwidge, 11. 614. 
Fereyes v. Robertſon, ii. 564. 
F:rzuſon v. Cuthbert, 1. 478. 
F:rnes, dean & chapter of, i. 366, 650, 651. 
Ferrers v. Ferrers, ii. 697. 
Fi:lting, ii. 30. 
kiher v. Lemen, ii. 442. | 
vw. Wig, ii. 5553 $57, 8, 9. 
Firzherbert v. Univerſity of Oxford, ii. 205. 
Fleming, ii. 271. 
boden v. Howlett, ii. 744. 


L 


Feliambe, ii. 40, 41. 

Folkes v. Docminique, ii. 622, 641. 
Ford v. Fleming, ii. 690. 

— MV. Weldon, i. 299. 

Forſe v. Hemblinge, ti. 508. 

Folter v. Munt, ii. 578, 9, 80. 
Foike v. Loewen, ii. 741. 

F e v. Hunt, ii. 745. 

towler & K. i. 554. 

Fox v. Ayde, ii. 392, 403. 

— y, Bardwell, ii. 387. 

toxwich v. Tremain, ii. 639. 

Frances v. Ley, i. 186, 242. 

Franklin v. Jenkins, H. 395. 
v. Jones, ii. 411. 
Franklin v. St Croſs, i. 36, 59, 60, (80, 
1 405, 419, 423. 

rv, Moore, ii, 660. 


| Grice v. Grice, ii. 728. 


Gully v. Selby, 1. 12. 


A Tapnrn of the Casrs adjudged. 


Freke v. Thomas, ii. 638. 
Fuller, i. 395, 396, 529. 


G. 
Galizard v. Rigault, ii. 244. 
Galliſand v. Rigaud, i. 663. 
Gardiner v. Griffith, i. 12. 
Gardiner v. Booth, ii. 248. 
Garfoot v. Garfoot, ii. 658. 
Garland v. Burton, ii. 304. 
Gaudy v. Anſtis, i. 227. 
Gayton, ji. 315. 
Gegge v. Jones, ii. 250. 
Gibb v. Goodman, 11. 394. 
Gibſon v. Styles, ii. 551. 
- v. Wright, i. 258. 
Gifford, i. 562. 
Glouceſter, dean of, i. 459. 
dean and chapter, i. 465. 
Glover v. Hind, ii. 274. 
Gobbet, i. 299, 478. 
Godard v. Kable, ii. 395. 
Godolphin v. Tudor, 1. 420. 
Gomez Serra v. Munez, i. 613. 
Gooch v. Bp of London, ii. 147, 
Goodday v. Michell, ii. 133. 
Goodman, i. 44. 
v. Turner, i. 443. 
Goodtitle v. Stoakes, ii. 557. 
Goodwin v. Ramſden, ii. 750, 
Goſlin v. Elliſon, i. 561. 
Goſſe v. Tracy, ii. $12. 
Goulſon v. Wainwright, ii. 90, 
Graves v. Blanchet, 1. 478. 
Green, ii. 42. 
v. Piper, 11. 465. 
— v. Pope, i. 527. 
v. Rutherforth, i. 331, 336, 337. 


Greenaway v. earl of Kent, ii. 411, 2,3, 41. 


Greenwood v. Brudniſh, 11. 682. 


Griffiths v. Rogers, ii. 579, 582. 
Groſvenor & K. 1. 509. 

Grove v. Banſon, ii. 699. 
Guiltord town v. Clark, i. 509, 


W 
Haines, 1. 196, 280. 
Haines v. Jephcott, ii. 12. 
Hale v. Acton, ii. 689. 
v. Burrodale, ii. 565. 
v. Hale, ii. 566, 
Hall v. Ellis, i. 257. 


- — — — — * 


A Tasrn of the 


Halley, 1 310. 

Hancock v. Hancock, 11. 747. 

Hands v. James, ii. 523. 

Harding v. Page, ii. 679. 

Farris v. Hicks, i. 663. 

Harriſon v. Burwell, 1t. 12, 35. 

rx. Sharp, ii. 409. 

—— y, Weldon, ii. 643. 

Harrow on the hill, churchwardens of, i. 187. 

Hart v. Jerom, 11. 776 

Harvey v. Harvey, ii. 567, 648, 698. 

n negs & K. i. 289. 

. Railſton, ii. 422. 

Hallowood v. Pope, ii. 672. 

Haſtings v. Douglaſs, ii. 650. 

Haſc ard v. Samany, ii, 779- 

Hatcherly, prebend of, 1. 212. 

Hatton v. Hatton, ii. 706. 

v. Manſel, ii. 19. 

Haughton v. Prince, ji. 435. 

Haydon v. Gou' d, ii. 29, 35. 

Hayes v. Hayes, ii. 670. 

Haynes v. Hollingb: id ge, i. 655. 

Hawes v. Cornwall, 1. 412, 415. 

Hea'e v. Sprat, ii. 448. 

Heaton v. Regal, ii. 424. 

Hele v. Bp. of Exeter, i. 111, 116. 

Henchman & K. it. 136. 

Hender v. Roſe, ii. 709. 

Henſlow, ii. 657. 

Herbert v. dean & chapter of Weſtminſter, 
i. 429. 

Hereford, bp of, and K. i. 112. 

Hern v. Brown, ii. 89. 

Hervey v. Aſton, ii. 571. 

Heſket v. Grey, ii. 317, 341. 

Hickcock v. Hickcock, ii. 342. 

Hicks v. Woodſon, ii. 409, 410. 

Hide v. Parrot, ii. 56s. 

Higgon v. Coppinger, i. 185. 

Hill v. Blanket, ii. 744. 

v. Good, ii. 11, 36. 

Hilliard v. Cox, ii. 604. 

v. Jeffreſon, i. 247. 

v. Jennings, ii. 532, 535. 

Hitchcot v. Thornburgh, 1. 60. 

Hoe & Nelthrope, i. 542. ii. 624. 

Hollingſhead, i. 479. 

Holloway v. Collins, ii. 694. 

Holt v E 11. 711. 

v. Holland, i. 27. 

v. Ward, ii. 17. 

Horton v. Wilſon, 1. 561, 

nine i. 395. 


— — 


Casrs aqdjudged. 


Houghton v. Starkey, ii. 2.49. 
Houſe v. Ld Petre, ii. 612. 
How, ii. 740. 

Hoyle v. Clarke, ii. 584. 
Hubbard v. Penrice, i. 289. 
Hudſon, 11. 523. 

v. Hudſon, ii. 639. 
Huet, i. 44. 

Hughes, i. 303. 

Humphreys v. Bullen, ji. 729. 
Hunt v. Fleflen, i. 1. 
Huntley, it. 485. 

Hutchins v. Glover, i. 15. 
Hyat, ii. 46. 

Hyde v. Hyde, ii. 505. 


J. 
Jackſon v. Farne li. 577. 


v. Proudehome, ji. 730 

Janſon v. Bury, ii. 727. 

effrey, i. 269, 271. 

Tenks v. Holford, ii. 742. 

Jermyn, ii. 136. 

Jolliffe v. Crew, ii. 696. 

Johnſon, i. 608. 

v. Bewick, i. 480. 

v. Lee, i. 561. 

v. Ley, i. 42. 

- v. Oldham, ii. 85. 

Jones, i. 210. 

v. Barret, ii. 331, 475. 

v. Bean, i. 647. 

v. Boyer, i. 301. 

v. Fulham, ii. 566. 

—— v. Hill, 1. 491. 

v. Jones, 1. 302, 

v. Pugh, i. 422. 

v. Stone, ii. 147, 245. 

v. Earl of Strafford, I. 543, 637. 
v. Weſtcomb, ii. 582. 

Jordan v. . Colley, ii. 409. 

Jory v. Cox, i. 12. 

Joſeph v. Mott, ii. 676. 


— 


I. 
Inchiquin, ear] of, v. Obrian, ii. 549. 
Ingram, 1. 421. 
Irod v. Hurſt, ii. 600. 
Ives v. Wright, ii. 134. 


K. 


Keil way v. Keilway, ii. 730. 


Kemp v. Kelſey, ii. 744. 


Lerche v. Smith, i. 294. Kibbet 
f 


ue — f I T7 - = * ” 


—— —— — — ww. 


e 


FF 


— 
on 
= ED 


A TABLE of the 


Cibbet v. Lee, it. 557. 
Filmarnock, carl of, 1, 159. 

King v. Betteſworth, ii. 510, 632, 633, 634. 
. Bland, i. 469. 
v. Brotherton, i. 671. | 
. Cambridge univerſity, i. 316. 
. Cheſter, bp of, 1. 325. 
. Chichefter, bp of, ii. 158. 
. Cornforth, i. 289. 
. Cu, U. 41. 
v. Douſe, ii. 322. 
. Eyre, i. 555. 
. Fowler, i. 554. 
v. Groſvenor, 1. 509. 
v. Harwood, i. 289. 
. Henchman, ii. 136. 
. Hereford, biſhop of, 1. 112. 
eu, ii. 158, 337 


. Litchfield & Coventry, bp of, ii. 
323. 

2 v. Morpeth School, ii. 326. 

v. Rhodes, ii. 624. 

v. Raines, 11. 619, 700. 

. Rice, i. 288, 9. 

. Sanchee, ii. 440. 

v. Simpſon, i. 288. 

. Thame, churchwardens of, Ii. 332. 

v. Theed, i. 557. 

v. Turner, i. 525. 

—— y, Vincent, ii. 624. 

— 1, Ward, 1. 293. 

u. Whaley, i. 324. 

——- ». White, 1. 289. 

—᷑ . Woolſton, ii. 241. 

—— v. Wych, 1. 525. 

Knight v. Dauncer, il. 204. 


Kynaſton, ii. 633. 


L. 
Ladd v. Widdows, i. 536. 
Lake, i. 561. | 
Lambert v. Cumming, ti. 388. 
Large v. Alton, i. 278. 
Larwood, i. 508, 523. 
Laund, prior of, v. Lee, i. 480. 
Laſon v. Lawſon, ii. 528, 
Layfield v. Euknap, ii. 396. 
Lea v, Libb, ii. [© 7 
Leech v. Leech, ii. 698, 
Lezate, i. 502. 
u. Wright, i. 478. 
Leigh, ii. 239. 
. Brace, ii. 558. 
Lemain v. Stanley, ii. 521, 584. 


Vor, II. | 


Cass adjudged. 


Lewin v. Lewin, ii. 742. 

Lewis, 11. 508. 

& K. ii. 150, 337. 

Limberry v. Maſon & Hyde, ii. 525, 

Lincoln, bp of, v. Smith, li. 397. 

Litchficld & Coventry, bp of, & K. ii. 

Litton v. Litton, ii. 684. 

Lloyd v. Small, ii. 395. 

v. Twitſham, ii. 711. 

Lockey v. Dangerfield, i. 479. 

Lockyer v. Savage, ii. 744. 

Lomax v. Holden, 1. 87. 

London v. Church of Southwell, i. 

city of, V. Garaway, TR 550. 

Londonderry, carl of, ii. 632. 

Longmore v. Churchyard, i. 274, 5» 

Longworthy v. Hockmore, ii. 44. 

Loveday v. Claridge, ii. 525. 

Lowheld v. Stoncham, ii. 549. 

Lowther v. Condon, ii. 577. 

Lucy v. Bp of St David's, 1. 166, 422, 553, 
555» 557. li. 150. 

ugg v. Lugg, ii. 600. 

Lutterel, ii. 566. 

Lutwyche v. Lutwyche, ii. 708. 


— 


Go 
Go 
> 


M. 
Macdonald, 1. 188. 
Machin v. Molton, i. 301, 303. li. 452. 
Mainwaring v. Sands, ii. 46. 
Man v. Somerton, li. 412, 415. 
Market Boſworth, rector of, li. 244. 
Marks v. Marks, ii. 561. 
Marſh v. Yellowly, ii. 659. 
Marſton v. Cleypole, ii. 449. 
Martindale v. Martin, it. 74. 
Maſon v. Holton, ii. 393. 
v. Williams, ii. 675. 
Matthews v. Burdett, 1. 4006. 
Maw v. Harding, ii. 727. 
Maxfield, ii. 213. 
Maxwell v. Wettenhall, ii. 696. 
Meadhouſe v. Taylor, 11. 465, 6. 
Medcalf v. Ives, ii. 742. 
Merriweather v. Heſter, ii. 741. 
Merton college, 1. 330. 
Michelot, 1. 44. 
Middleton, 1. 167. 
v. Croft, i, Pref. p. 11,--400, Ul, 27 


249. | 
Mills v. Etheridge, it. 310. 
Molyn, i. 367. 

Moor, ii. 289. 
v. Barkham, ii. 721, 


5 L Morgan 


A Tazrn of the Cas Es adjudged. 


Morgan v. archdeacon of Cardigan, i. 288. 
v. Clerk, i. 587. 

Morpeth, i. 227. 

School, 11. 326. 

Morris v. Bank of England, ii. 680. 

v. Burrow, ii. 742. 

v. Martin, ji. 46. 

Morſe v. Roach, ii. 623. 

Moſeley v. Warburton, i. 438, ii. 230. 

Muſgrave v. Bovey, i. 480. 


N. 

Nailer, ii. 241. 
Naylor v. Scott, i. 229. 
Needham v. Vernon, ii. 572. 
Newcaſtle, duke of, v. archbiſhop of York, 

ll. 393. 
Newſome v. Bowyer, ii. 741. 
Newſon v. Bawldry, i. 260. 
New ſtead v. Johnſon, ii. 579. 
 Newte v. Chamberlain, ii. 436. 
Nichols v. Oiborn, ii. 567, 696. 
Nicholſon v. Maſters, i. 294. 
. 
Noel v. Robinſon, ii. 699, 701, 702. | 
Norbury v. Vicars, ii. 722. 
Norfolk v. Guilford, ii. 577. 
Northey v. Strange, ii. 745. 
Northley v. Colbe, ii. 416. 
Norton v. Brigs, ii. 404. 
— v, Fermer, it. 415. 
—— V, Norton, ii. 709. 
Norwich, dean and chapter of, i. 451. 
Noys v. Mordaunt, ii. 669. 
Nutt v. Burrel, ii. 572. 


O 


Oldam v. Pickering, bs 670. | 


Oldfield, ji. 321. 

Olive v. Ingram, ii. 231. 
Omichund v. Barker, 1. 685. ii. 96. 
Oneale v. Meade, ii. 702. 

Onyons v. Triers, ii. 582. 
Orpington, curate of, i. 437, 492. 
Oſborn v. Chapman, ii. 541. 
Owen v. Stainoe, i. 97, 203. 


Oxford city, i. 309. 


| p. 

Page v. Page, ii. 574. 

Paget v. Crumpton, i. 271, 274. 

Palmer v. biſhop of Exeter, i. 264. 

v. Trevor, ii. 699. | 5 
Palmes v. biſhop. of Peterborough, i. 110. 


v. Clerke, ii. 137, 248. 
v. Harvey, ii. 681. 
Parſons, ii. 11. | 
Partridge v. Partridge, ii. 690. 
Parry v. Banks, 1. 65. 

Peake v. Bourne, ii. 138. 

Peate v. Ougley, ii. 547. 
Peaſley, ii. 642. 


Peele v. Capel, ii. 340. 


v. earl of Carliſle, ii. 340. 
Pelling v. Whiſton, i. 302. 
Pemberton v. Sparrow, ii. 395. 
Pendrell v. Pendrell, i. 86. 
Penhallo, 1. 279. 

Penrice v. Dugard, ii. 395. 
Penſon v. Gooday, 1. 479. 
Peploe, v. Swinburn, ii. 679. 
Perne v. Manners, 1. 319. 


Petit v. Smith, ii. 706. 


| 


Parker, i. 546. 


[ 


Petre, lord, 11. 612. 

Pett v. Pett, ii. 727. | 

Pew v. St Mary Rotherhith, 1. 247. 
Philips v. Bury, i. 311. 

v. St Clement Danes, ii. 526, 
v. Stringer, ii. 559. 

v. Symes, ii. 425. 

Philly brown v. Ryland, ii. 477. 
Phyney v. Phyney, ii. 709. 7 
Phyſicians, college of, v. Levett, i. 152. 
— | — V. Weſt, 11. 151. 
Pickover, i. 390. 

Pierſon v. Atkinſon, i. 436. 
Pitt v. Webley, ii. 227. 
Pitts v. Evans, 11. 137. 
Plume v. Beale, 11, 617. 
Pollard v. Armfhaw, i. 478. 
v. Gerard, 1. 561. 
Poole v. Wilſhaw, ii. 722. 
Pratt v. Pratt, ii. 708. 
Price v. Pratt, ii. 708. 
Pricket, i. 265, 614. 


Prince, 1. 543, 637. 


Pringle v. Child, 1. 57. 
Prinfor, 1. 675. 


Proud v. Furner, ii. 712. 


Prowe, ii. 693. 


Prudam v. Philips, ii. 38. 


Puſey v. Deſboveric, ii. 742. 


8 
Queen v. Bp of Saliſbury, M. 100. 


v. Sangway, i. 554. 
. witty, i. 289. 


| Quilter v. Lowndes, ii. 311. 


$ 


2 


A TABLE of the 


R. 
Radnor pariſh, i. 294. 
Radwell, i. 88, 
Raines & K. ii. 619, 706. 
. commiſſary of Canterbury, ii, 606, 
Rapley v. Lloyd, ll, 412. 
Ratcliffe, 11. 215. 
Rawlinſon v. Hutchins, 11, 709. 
. Rawlinſon, ii. 741. 
Read, i. 516. 
Renneſey v. Parrot, ii. 698. 
Rennington, ii. II. 
Reynolds, ii. 404, 423. 
Green i. 59. 
. Vincent, ii. 425. 
Rhodes & K. ii. 624. 
Rice & K. i. 288, 9. 
Richardſon v. biſhop of Carliſle, i. 466. 
—— ». Chapman, i. 172. 
— . Dcſborough, i. 542. 
Ridley v. Pownall, i. 647. 
Rizden v. Valier, ii. 554- 
Roach v. Hammond, ii. 552, 
Roberts, 1. 541. 
v. Pain, ii. 107. 
Robinſon v. Godfalve, i. 42, 69. li. 141. 
v. Greinold, ii. 44. 
„. Pett, ii. 012. 
— vV. Say ward, i. 525. 
— v. Tong, 1. 14. ii. 670. 
—— . Wolley, L133; 
1 marchioneſs of, v. 
i. 316. 
Roffe v Harding, ii. 407. 
Kollfe v. Budder, ii. 552. 
Rolls v. Maſon, ii. 658. 
Roper v. Strcater, i. 350. 
Rouſe v. Real, ii. 628. 
Rudge v. Thomas, i. 654. 
Rug by {chgo!, i. 226. 
Ruſh v. univ crfity of Oxford, i. 380. 


— . 


Griffith, 


8. 
St Anne's, Weſtminſter, lecturer of, i. 660. 
dt Aſaph, dean & chapter of, i. 60. 
Sc Bartholomew's, eden of, i. 659. 
dt Clement's, parſon of, ii. 340. 
St Devereux v. Muchdewchurch, ii. 36. 
St George's, Hanover Square, v. Steuart, 
1. 24 47. 
& John (Sir John) ii. 652. 
St MJ hn's college, Cambridge, i. 32.3. 
—— 1 oddinzton, i. 326. 


| 


Cas Ss adjudged. 


St Leger v. Adams, ii. 624. 

St Luke's hoſpital, i. 611. 

St Magnus, pariſh of, i. 285. 

St Mary's, York, abbot of, v. Bp of Nor- 
wich, 1. 629. 


Saliſbury, biſhop of, 1. 646, 


v. Philips, i. 12. 
— & Q. it. 160, 
Sanchee & K. ii. 446. 

Sands, i. 449. ii. 642. 

v. Pinder, ii. 303. 
Sanderſon v. Clagett, ii. 494. 
Sangway & Q. i. 554. 

Savage v. Harding, ii. 469. 
Saul v. Wilſon, i. 44. 
Sayer v. Bland, i. 218. 
Scoles v. Lowther, ii. 431, 2. 
Scorrier, ii. 321. 

Scurr v. Burrell, i. 666. 
Searle, i. 424. 

Seaton, i. 102. 

Selby, ii. 491. 

Selwin v. Brown, ii. 548, 9. 
Seymour, i. 357. 

Shackleton, 1. 

Shafteſbury, carl of, v. Hannam, 11, $39- 
Shapter v. Mitchel, ji. 394. 


| Sharington v. Fleetwood, 11. 378. 


Shelley, 11. 678. 
Shepherd v. Shorthoſe, 11. 624. 
Shires v. Glaſſcock, ii. 522. 
Shirley v. Underhill, i. 57, 97. 
Shorter v. Friend. ii. 243. 
Shotter v. Friend, i. 542. 
Sibley v. Crawley, i. 396. 
Simpſon & K. i. 288. 
Sims v. Bennet, ii. 400. 
Skidmore v. Eire, ii. 465, 6. 
Slater v. May, ii. 637. 
Slipper v. Maſon, i. 553. 
Smartle v. Penhallo, i. 641. 
Smith, 11. 633. 
v. Bing gham, 1, 609. 
v. Caten, ii. 528. 
V. Je ;bnion, ii. 556. 
v. Bp of Lincoln, ii. 297. 
v. Rooelitf, ii. 400. 
v. Smith, ii. 5775 656. 
v. Wood, 1. 478. 
Smyth v. Clerk, 427. 
Snell v. Dee, ii. 573. 
Snowden v. Herring, i. 20g. 
Snowling v. Nurſcy, . 1. 
Soreſby v. Hollins, ii. 78. 

5 L 2 


SP \FRCTLLY 


—— — —— —— —ê 


A TaBLE of the Cas ES adjudged. 


Sparrow v. Hardcaſtle, ii. 585. 
Spencer, ii. 568, 

Spratt v. Nicholſon, i. 530, 
Squib v. Wynne; ii. 728. 
Staggers v. Welby, ii. 684. 
Stainhoe v. Owen, i. 97, 203. 
Stampe, i. 284. 

Stanley v. Stanley, ii. 731. 
Stapleton v. Sherrard, ji. 738, 746. 
Starkie v. Berton, i. 291. 
Stationers company v. Partridge, 1. 355. 
Stephens v. Be: Ty, i. 311. 
Stephenſon v. Wood, i. 44. 
Stephenton v. Gardiner, ii. 511. 
Stockdale, i. 366. 

Stockwell v. Ferry, ji. 377, 378. 
Stodden v. Harvey, ii. 613. 

Stoke v. Sykes, i. 104, 106. 

Stone v. Fowler, i. 451. 


Stonchouſe v. Evelyn, li. 522. 


Stoniwcll, ii. 527. 

Story, li. 289. 

Stoughton v. Reynolds, 11. 477. 
Stran! ge, lord, v. Jruſſel, I. 279. 
Strickland v. Hudſon, ii. 694. 
Scroud v. Hoſkins, i. 379. 
Scrutville, ii. 169. 

Stubbs v. Stubbs, fi. 651. 
Stutter v. Freſton, i. 286. 
Styrrop v. Stoakes, i. 292. 
Sutton, i. 209, 210, 212. 
Sution Colfield, i. 227. 
divetnam v. Archer, 11. 249. 
Swinfen v. Digby, ii. 408, 422. 
Syms v. delwood, i. 667. 


F 

Tabor v. Grover, ii. 669. 

Talbot & Attorney general, i. 333. 
Tarrant v. Mawr, i. 483. 

Taylor v. Brown, 1. 666. 
Teſhmaker v. Edmington hundred, i. 677. 
Tey v. Cox, i. 396. 

Thame, churchwardens of, ii. 332. 
Theaker, 1. 9. 

Theed & K. . 887. 

Tnomas v. Butler, 1. 636. 

v. Hole, ii. 552. 

v. Sorrel, i. 365. 
Thompſon v. Davenport, ii. 32. 
Thomſon v. Batty, ii. 528. 

Thorp v. Bendlowes, ii. 408, 
Thwaites v. Smith, ji. 524, 
Tibboth, ii. 289. 


Vanthienen, 11. 639, 


Tipping v. Tipping, ii. 651, 
Todd v. Bp of Carliſle, i. 458. 

v. Stokes, ii. 44. 
Topfal v. Ferrers, i. 193, 4, 5. 
Forrant's. Burley, ii, 85. 
Townſhend v. Thorpe, ii. 138, 
Tracey, i. 192. 

Trafford v. Berridge, ii. 568. 
Trelaw Ncy v. Bp of Wincheſter, i. 644. 
Trevor, i. 420, 

Trimmer v. Jackſon, ll. 54, $57. 
Tuffnell v. Page, in. 523; 

Turner v. Andrews, i. 36. 

— r 
. anidal; Ii. 505. 
Turther, i. 587. 

'T willeton v. King, 11. 289. 
Twitty. & Q. 1. 289. 

Tyte v. Willis, ji. 550. 


V. 


Verhorn v. Brewin, ii. 527. 
Vicars v. Worth, i. 482. 
Vincent & K. li. 624. 

—— u. Lee, ii. 559. 


U. 
Udal v. Tindal, ii. 407. 
Univerſity college, i. 331, 330, 337> 
Upwell v. Halley, ii. 565. 


W. 
Wainwright v. Bagſhaw, 1. 293. 
Waite v. Hundred of Stoke, i. 676. 
Wakefield v. Smith, ii. 457. 
Wakelin v. Warner, 11. 689. 
Walbrook, pariſh of, 1. 286. 
Walker v. Hall, ii. 671. 
- v. Jackſon, 11. 674, 
Wall v. Theedham, ii. 727. 
Wallis v. Hodſon, 11. 731. 
v. Pain & Underhill, ii. 405. 
v. Wallis, 11. 545. 


Walſam v. Skinner, ii. 740. 


Walſh v. Walſh, ii. 727. 
Walter v. Lamb, i. 418. 
Walthan church, ii. 327. 
Walton v. Tryon, ii. 411, 434. 
v. Tyers, ii. 419. 
Ward & K. ii. 293. | 

V. Lant, li. 713. 


Waring v. Danvers, ii. 676. 


Warneford v. Warneford, ii. 55 
Warner, 


A TazLE of the Casrs adjudged. 


Warner, i. 285. 

Waterford, 11. 249. 

Waters v. Ebral, ii. 541. 
Watts v. Crooke, ii. 727. 
Wax chandlers company, i. 205. 
Webb v. Batchelor, ii. 232. 
v. Cook, i. 483. 
v. Hartfell, i. 561. 

v. Herring, ii. 5 50. 
— , Warner, li. 453. 
v. Webb, ii. 572 
Webber v. Taylor, ii. 304. 
Wenmouth v. Collins, i. 278. 
Weſtcote v. Harding, i. 301. 
Whaley & K. i. 324+ 
Wharton v. Liſle, ii. 375. 

v. Wharton, i. 228. 
White v. Lowgher, i. 310. 
Whitehall v. Gmey, It. 394+ 
Wiche, i. 196, 263. 
Wigmore, ii. 30. 

Wilcocks v. Bradell, i. 309. 
v. Wilcocks, ii. 741. 
Williams v. Oſborne, ii. 92, 
Willing v. Bain, ii. 575. 

W illoughby, 1, 90. 

Willymot, i. 290. 

Wilmett v. Lloyd, i. 301. 
Wilſon, i. 283. 


— — y, Bp of Carliſle, ii. 425. 


| 


v. Carter, i. 638. 
v. Fielding, ii. 672. 
Winchelſea, earl of, v. Norcliff, ii. 541. 
Wincheſter, Bp of, ii. 246. 

marquiſs of, ii. 506. 
Wingate v. Fitch, ii. 717. 

Wolfe v, Heyden, ii. 629. 

Wood, i. 167. 

v. Birch, i. 437, 8. 

Woodcock v. Smith, i. 129. 

Woodford v. Croſſe, ii. 395. 

Woodroffe v. Wickworth, ii. 721. 
Woodward v. Fox, i. 421. 

v. Makepeace, i. 269, 271, 301, 
Woolſton & K. ii. 241, 

Worlick v. Pollet, ii. 525. | 
Worſley v. Johnſon, ii. 553. w 
Wortley v. Watkinſon, ii. 11. 14 
Worts v. Clyſton, ii. 248. 
Wright v. Walthoe, ii. 525. 
Wych & K. 1. 525. 

Wyndham v. Chetwynd, ii. 531, 


> i 
Yeoman v. Bradſhaw, ii. 604. 
Yielding v. Fay, ii. 425. 


Vork, archbiſhop of, v, Duke of Newcaſtle, 
ii. 393. 


— — l —p — — 2 


| Young v. Fowler, i. 646. 


A TABLE 


— Alte 
1 


n 


14. 


DS ELL 
WY Www 


e 888 
WY Www * 


9 0 0 


Un 
8 
* SIE 


0 
to 
— 


. 


Ww OS WWWwWwww 
br) bn ba txt nt bd bod by be 
EEE I TOES 
* uy buy Bd — buy uy od — 


A 


E 


Of the ſtatutes or acts of parliament ; ſpecifying the titles 


under which they are inſerted. 


HEN. III. 


5. biſhops, 


. 13. advowſon. 


clergy. 


- 18, wills. 


36. mortmain. 
2. wills. 


9. baſtards, 


. 10, privileges and reſtraints o 


the clergy. 


c. 12. advowlon, 


. 28, biſhops. 


E pw. I. 
2. benefit of clergy, 
5. cathedrals, 
13. rape. 
21. biſhops. 
28. advowſon. 
51. advowſon. 
3. c. 5. bigamy. 
4. glebe lands. 


ſt. 2. church. mortmain. 
ſt. 1. c. 5. advowſon. 


privileges and reſtraints of the 


* 


12. ex communication. 


13 Ed. 1. ſt. 1. c. 49. advowſon. 

13 Ed. 1. |, 2. c. 6. church. 

13 Ed. I. ft, 4. church. defamation. lewd- 
neſs, mortuary. penance. 
penſion. perjury. privilege; 
and reſtraints of the clergy. 
prohibition. tithes. 

24 Ed. 1. conſultation. 

4 Ed. 1. ft. 1. advowſon. 

35 Ed. 1. biſhops. 

35 Ed. 1. ſt. 2, church. 


E PDW. II. 


tithes. 


. advowlon. penance, 


penance. privileges and 
reſtraints of the clergy. 


. defamation. 
. tithes. 
. courts. 


privileges and reſtraints 
of the clergy. reſidence. 
privileges and reſtraints 


of the clergy. 


uſurpation, 

. |t, x. c. 19. wills. 

ee. Ws. ©. 

. it. 1. c. 30. advowſon. 

ſt. 1. c. 32. mortmain. 

ſt. 1. c. 34. lewdneſs. marriage. 
| rape, 

. |. 1. c. 41. glebe lands, 


PPP Þ SRH Pp» 


7 ; 
17 Ed. 2. ſt. 
17 Ed. 2. it. 


„ 
— — — — oy 


C 

c. 13. benefice, 
c. 14. cathedrals, 

. C. 4. advowſon. 

c. 8. lapſe. 

. C. 14. biſhops. 

c. 15. advowſon. 
17 Ed. 2. ſt. 3. monaſteries. 


A TAB3IE of the ſtatutes or acts of parliament. 


15 R. 2. c. 5. church. mortmain. 
Ep w. III. 15 N. 2. C. 8. appropriation. 
1 Ed. 3. ft. 2. c. 2. biſhops. 16 R. 2. c. 5. courts. 2 8 ſupremacy. 
1 Ed. 3. ſt. 2. c. 10. privileges and reſtraints i 
of the clergy. Hr x. IV. 194 
1 Ed. 3. ſt. 2. c. 11. defamation. tithes. 2 H. 4. c. 4. tithes. | f 
4 Ed. 3. c. 7. wills. 2 H. 4. c. 15. oaths. 3 
9 Ed. 3. it. I. c. 3. wills. 4 H. 4. c. 2. beneſit of clergy, 1 
14 Ed. 3. ft. 1. c. 16. advowſon. 4 H. 4. c. 12. appropriation. curates. | 
14 Ed. 3. ſt. 1. c. 17. juris utrum, 4 H. 4. c. 22. benefice, 
14 Ed. 3. ſt. 4. c. 3. biſhops. 
14 Ed. 3. it. 4. c. 4. biſhops, HEN. V. 
14 Ed. 3. ſt. 4. c. 5. biſhops. 2 H. 5. c. 1. hoſpitals. 
18 Ed. 3. ſt. 3. c. 2. bigamy. 2 H. 5. c. 3. libel. 
18 Ed. 3. ſt. 3. c. 3. mortmain. 
18 Ed. 3. ft. 3. c. 6. wills. HEN. VI. 
18 Ed. 3. ſt. 3. c. 7. tithes. 8 H. 6. convocation. 
25 Ed. 3. ſt. 2. oy rds. 9 H. 6. c. 11. baſtards. 
25 Ed. 3. ſt. 3. c. 1. benefice. 27 H. 6. c. Fr holidays. lord's day. 
25 Ed. 3. it. 3. e. 5 benefice. | | 
25 Ed. 3+ ſt. 3. C. 4. benefit of clergy. Ric. III. A 
25 Ed. 3. ſt. 3. c. 6. biſhops. 1 R. 3. c. g. colleges. 4 
25 Ed. 3. ſt. 3. c. 7. lapſe. | 
25 Ed. 3. ſt. 3. c. 8. avoidance, HEN. VII. | 
25 Ed. 3. ft. 3. c. 9. fees. | 1 H. 7. c. 4. lewdneſs. marriage. privi'ege* 
25 Ed. 3. it, 5. c. 2. biſhops, and reftraints of the clergy. | 4 
25 Ed. 3. ſt. 5. c. 5. wills. 3 H. 7. c. 2. rape. | 
25 Ed. 3. it. 5. C. 22. popery. 4 H. 7. c. 13. benefit of clergy. ordination. 
25 Ed. 3. it. 6. biſhops. popery. 
27 Ed. 3. c. 1. courts. popery. Hex. VIII. 
31 Ed. 3. ft. 1. c. 4. wills. 3H. 8. c. 11. colleges. phyſicians, 
1 Ed. 2. ſt; 1. c. 11. wills. 14 & 15 H. 8. c. 2. "colleges. 
38 Ed. 3. it. 2. popery. 14 & 15 H. 8. c. 5. colleges. phyſicians 
45 Ed. 3. c. 3. tithes. plurality. 
50 Ed. 3. e. 4. conſultation. 14 & 15 H. 8. c. 8. marriage. 
50 Ed. 3. c. 5. church. privileges and re- 21 H. 8. c. 4. wills. 
ſtraints of the clergy. 21 Hf. 8. c. 5. wills. 
21 H. 8. c. 6. mortua | 
RIC. II. 21 H. 8. c. 13. colleges. ordination. plura- 
1 R. 2. C. 13. tithes; | | lity. privileges and reſtrainis 
1 R. 2. c., 14. tithes. of the clergy, reſidence, 
1 R. 2. c. 15. church. privileges and re- 23 H. 8. c. 1. benefit of clergy. 
| ; ſtraints of the clergy. 23 H. 8. c. 9. citation. wills. 
2 R. 2. ſt. 1. c. 5. biſhops. 23 H. 8. c. 10. mortmain. 
„ popery⸗ 24 H. 8. c. 12. appeal. archdeacon. com o- 
6 R. 2. C. 6. rape, | cation. Courts. popery, ſu- 
7 R. 2. C. 12. popery. premacy. ſynod. 
12 R. 2. c. II. biſhops, 25 H. 8. c. 6. buggery. 
12 R. 2. c. 5 reg. - 4:25 H. 8. c. 14. oaths, 
13 R. 2. ſt. I. c. I. benefice. 25 H. 8. c. 15. colleges. 
13 R. 2, it. 1. c. ow privileges and reſtraints | 25 H. 8. c. 16. reſidence, 
of the clergy. 25 H. 8. c. 19. appeal. arches. convocation, 
13 R. 2. ſt. 2. c. 2. popery. | oaths, peculiar, | 
13 R. 2. ſt. 2. c. 3. popery. | | 1 
| 5 25 H. 8. +. 
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25 H. 8. c. 20. biſhops. firſt fruits and 

| tenths. 

25 H. 8. c. 21. biſhops. courts. diſpenſation, 
marriage. peculiar. popery. 
ſupremacy, 

5 H. 8. c. 22. marriage. 
2H H. 8. c. 1. appeal. popery. ſupremacy. 
6 H. 8. c. 3. benefice, cathedrals. firſt 
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fruits and tenths. reſigna- 


nation. popery. 


c. 14. biſhops. 

c. 15. mortuary, wills. 

c. 17. firſt fruits and tenths. 

c. 8. firſt fruits and tenths. 

c. 10. wills. 

c. 20. tithes. 

c. 26. wills. 

c. 28. monaſteries. 

c. 7. marriage. 

c. II. benefice, deans and chap- 
ters. firſt fruits. glebe lands, 
vacation. wills, 

13. reſidence. 
16. popery. 
3. wills. 


9. cathedrals. 
10. biſhops. 


14. marriage. 
1. wills. 

2. advowſon. 
7. tithes. 
10. marriage. 
. colleges, 
. monaſteries, 
. leaſes. 

. wills, 
marriage. 
. colleges. 


ters. leaſes. 


9 9 9 9999999999999 9 


33 H. 8. c. 28. reſidence. 
33 H. 8. c. 31. biſhops. 
& 35 H. 8. c. 2. firſt frurts and tenths, 
& 35 H. 8. c. 5. wills. 
& 35 H. 8. c. 8. phyſicians. 
& 35 H. 8. c. 14. benefit of clergy. 
4 & 35 H. 8. c. 19. penſion. 
& 35 H. 8. c. 21. deans and chapters. 
& 35 H. 8. c. 26. wills. 
H. 8. c. 3. popery. ſupremacy. 
H. 8. e. 4. monaſteries. 
H. 8. c. 12. tithes, 
H. 8. c. 17. courts, marriage, 
H. 8. c. 21. union. 


13. monaſteries, peculiar, tithes, 


deans and chap- 


| 


1 El. 


1 Ed. 6. c. 


EpwW. VI. 


1. lord's ſupper. 

1 Ed. 6. c. 2. biſhops. wills. 

1 Ed. 6. Co 12. bigamy. marriage. ſupre- 

macy. 

1 Ed. 6. c. 14. chantry. monaſteries, ſtipen- 

diary prieſts. 

2 & 3 Ed. 6. c. 1. chapel. publick worſhip, 

2 & 3 Ed. 6. c. 13. bruera. excommunica- 

tion. offerings. tithes, 

2 & 3 Ed. 6. c. 19. holidays. 

2 & 3 Ed. 6. c. 20. firſt firujts and tenths, 

2 & 3 Ed. 6. c. 21. marriage. 

2 & 3 Ed. 6. c. 23. marriage. 

3 & 4 Ld. 6, c. 10. biſhops. colleges, images. 
ordination. .popery. pub 
lick worſhip. 

5 & 6 Ed. 6. c. 1. biſhops. ordination. puh. 
lick worſhip. 

5 & 6 Ed. 6. c. 3. holidays. 

5 & 6 Ed. 6. c. 4. church. 

5 & 6 Ed. 6. c. 12. marriage. 

5 & 6 Ed. 6. c. 16. courts. 

5 & 6 Ed. 6. c. 20. uſury. 

7 Ed. 6. c. 4. firſt fruits and tenths. 

7 Ed. 6. c. 5. colleges. 

MAR. 

1 Mar, ſeſſ. 1. c. 1. ſupremacy, 

1 Mar. ſeſſ. 2. c. 1. marriage. 

1 Mar. ſeſſ. 2. c. 2. marriage. a 

1 Mar, ſeſſ. 2. c. 3. publick worſhip, 

1 Mar. ſeſſ. 2. c. 5. advowſon. 

1 Mar. ſeſſ. 3. c. 9. cathedrals, 


& 2 P. & M. c. 8. marriage. 
4 & 5 P. & M. c. 8. rape. 


1 FE. Ct; 


1 El. 
1 El. 
1 El. 


1 El. 
5 El. 


o. 3. 
c. 4. 
C. 1 


C. I. 


5 El. e. 5. 
5 El. c. 9. 
ER 


C. 2. 


9. e 


EL Iz. 

appeal. benefice. colleges. cu- 
rates. donative. hereſy, marriage. 
oaths. ordination. popery. ſchools, 
ſupremacy, 
chapel. church. diffenters. holi- 
days. popery. publick worſhip. 

OPS. 
colleges. firſt fruits and tenths. 
courts. firit fruits 
and tenths. leaſes. 


c. 22. Cathedrals, 


diſſenters. ſchools. ſu- 
premacy, 


holidays, 
perjury, 


popery. 


5 Eb 
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5 El. c. 23. ex communication. 

© El, c. 28. publick worſhip, 

ö El. c. I. biſhops. ordination, 

13 El. c. 2. diſpenſation. popery. 

13 El. c. 4. firſt fruits and tenths. 

13 El. c. 8. uſury. 

13 El. c. 10. advowſon. appropriation, col- 
leges. courts. dilapidations, 
glebe lands, leaſes, plurality. 

13 El. c. 12. articles, benefice. curates. 

deans and chapters. diflenters, 
donative, ordination, ſine- 
cure. 

. 20. curates. leaſes, plurality. reſi- 

dence, 

. 29. colleges, 

. 7. firſt fruits and tenths, 

11. dilapidations. leaſcs. 

3. baſtards. lewdneſs. 

. 6. colleges. leaſes, 

. 7. benefit of clergy. purgation, rape. 

11. leaſes. 

. 20. colleges. 

. 1. chapel. diſſenters. popery. pub- 

lick worſhip. ſchools, 

. 2. popery. 

3. firſt fruits and tenths, 

. 11. holidays. 

. 6. diſlenters. popery. 

6. benefice. cathedrals. colleges. 

exchange, hoſpitals, ordination. 


13 El. 


13 El. 
14 El, 
14 El. 
18 El. 
18 El. 
13 El. 
18 El. 
13 El. 
23 El. 
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27 El. 
27 El. 
27 El. 
20 El. 
31 El. 


. 


publick worſhip. reſignation. 


ſimony. 

church, diſſenters, 

church, popery. 

deans and chapters. 

colleges. holidays, 

hoſpitals, 

rape. 

. churchwardens. hoſpitals. ſchools. 
. Charitable uſes, colleges, hoſpi- 
tals. ſchools, 

wills. 

„ leaſes; - 


35 El. 
35 El. 
36 El, 
3E. 
30 El. 
29 El. 
43 El. 
43 El. 


. 


43 El. c. 
43 El. e. 


9 e 


James I. 
3. leaſes, 
4. popery. publick worſhip. ſchools, 
. 9. colleges. drunkenneſs. 
. 11. polygamy, 
22. lord's day. 
25. marriage. 


. 1, holidays. 


I 
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I 
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f 
| 
| 
J. 
. 
1 
J. 
V 


OL, II. 


3 J. c 
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I 
I 
3 
3 
3 
3 
16 C. 
16 C. 
12 C. 
12 . 


1 ©. 


12 C. 
"LW 
13 C. 


13 C. 
13 & 


9 9 9 


acts of parliament. 


7 4. diſſenters. popery. publick worthip 
3 J. e. 


5. advocate. baptiſm, burial, colleges: 
diſſenters. popery. proctor. pub- 
lick worſhip. 


. 21, profaneneſs. 
5. colleges, drunkenneſs. 
4. baſtards. lewdneſs, popery. 


5. churchwardens, 


. b. popery. 

. 10, drunkenneſs. 

J. c. 1. hoſpitals. 

J. c. 3. colleges. 

J. c. 4. diſſenters. popery, 
J. c. 7. drunkenneſs. 

c. 12, churchwardens. 


- 16. defamation, 


27. baſtards, 
28. church. popery. 


C 
c. 17. uſury. 
C 
C 


CHARLES I. 
1. lord's day, 

4. drunkenneſs, 

1. lord's day. 

2. popery. 

3. churchwardens. 

. 4. baſtards, 

c. 11. church. hereſy, 
c. 19. churchwardens. 


CHARLES, II. 

2. c. 13. uſury. 

2. c. 14. holidays. 

2. c. 24. wills. 

2. c. 25. wills. 

2. c. 30. holidays. 

2. it, 1. c. 12. oaths. purgation, ſi- 
mony, 

1. diſſenters, popery. 

1. diſſenters. | 

4. archdeacon. articles, 
benehce. biſhops. ca- 
thedrals. church. col- 
leges. curates, diſſen- 
ters, donative. lectu- 
rer. ordination, pub- 
lick worſhip. ſchools, 

2. c. 12. baſtards. lewdneſs. 

2. c. 39. colleges. 

6. benefice. curates. donative, 
lecturer. publick worſhip. 

c. 2. diflenters. ſchools, _ 


2. . 
2. C. 
2. C. 


2. C. 


2 
2. c. 3. appropriation, mortmain. 


union, 
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17 C. 2. c. 8. wills. | 7 & 8 W. c. 34. tithes. 
22 C. 2. c. 1. diſſenters, 7 & 8 W. c. 35. marrriage. 
22 C. 2. c. 8. churchwardens, 7 & 8 W. c. 37. colleges, ſchools, mortmai:, 
22 & 23 C. 2. c. 10. wills. The bd (9 wills, 
22 & 23 C. 2. c. 15. tithes, 8 & W. c. 11. prohibition. tithes, 
25 C. 2. c. 2. colleges. diſſenters. oaths. | 9 & 10 W. c. 5 ſtamps. 
popery. wills. 9 & 10 W. c. 27. churchwardens, 
29 C. 2. c. 3. leaſes. wills. 9 & 10 W. c. 32. profaneneſs. wills, 
29 C. 2. c. 7. lord's day. 10 & 11 W. c. 23. churchwardens. 
29 C. 2. c. 8. appropriation. 10 & 11 W. c. 24. lord's day. 
29 C. 2. c. 9. hereſy. 11 & 12 W. c. 4. popery. ſchools, 
30 C. 2. |. 1. c. 3. burial. church. regiſter | 11 & 12 W. c. 15. colleges, 
book. wills. 11 & 12 W. c. 16. tithes, 
30 C. 2. ſt. 1. c. 7. wills. II & 12 W. c. 21. lord's day. 
30 C. 2. |. 2. c. 1. diſſenters. oaths. popery. | 12 & 13 W. c. 2. church of England. 
32 C. 2. c. 1. burial. 12 & 13 W. c. 11. colleges. 
32 C. 2. c. 2. churchwardens. | 
ANNE. 
James II. 1 An. ft, 1. c. 30. jews. 
1 J. 2. c. 17. wills. 2 & 3 An. c. 4. wills. 
2 & 3 An. c. 5. wills. | 
Ni, . 2 & 3 An. c. 11. firſt fruits and tenths, 
1 W. ſeſſ. 1. c. 6. church of England. ſu- mortmain. 
| premacy. 4 An. c. 14. briefs. 
1 W. ſeſſ. 1. c. 8. benefice. colleges. curates, | 4 An. c. 16. wills. 
donative, ordination. po- | 5 An. c. 5. church of England. 
pery. publick worſhip. ſu- | 5 An. c. 6. benefit of clergy. 
premacy. 5 An. c. 8. popery. ſupremacy. 
1 W. ſell. 1. c. 9. popery. 5 An. c. 9. lord's day. 
1 W. ſeſſ. 1. c. 15. popery. 5 An. c. 18. wills. 
1 W. ſefl. 1. c. 16. ſimony. 5 An. c. 24. firſt fruits and tenths. 
x W. ſeſſ. 1. c. 17. popery. 6 An. c. 21. cathedrals. 
1 W. ſeſſ. 1. c. 18. articles. churchwardens. 6 An. c. 27. firſt fruits and tenths. 
diſſenters, holidays. oaths. | 6 An. c. 31. churchwardens. 
popery. publick worſhip. | 6 An. c. 35. wills. 
ſchools. 7 An. c. 14. library. 
x W. ſeſſ. 1. c. 26. plurality. popery. reſi- 7 An. c. 18. advowſon. uſurpation, 
| dence... 7 An. c. 20. wills. 
1 W. ſeſſ. 2. c. 2. mortmain. plurality, po- | 8 An, c. 19. colleges, 
| pery. ſupremacy. 9 An. C. 10. wills. 
3 W. c. 9. benefit of clergy. | 9 An. c. 23. colleges. lord” s day, 
3 W. c. 12, churchwardens. publick wor- 10 An. c. 2. diſſenters. 
ſhip. 10 An, c. 7. diſſenters. 
3 W. c. 14. wills. 10 An. c. II. veſtry. 
4 W. c. 2. wills. 10 An. c. 19. marriage. 
4 W. c. 12. union. 12 An. ſt. 1. c. 4. appropriation, 
4 & 5 W. c. 20. wills. 12 An. ſt. 2. c. G. mortuary. 
4 & 5 W. c. 24. wills. 12 An. ſt. 2. c. 9. ſtamps. 
5 W. c. 21. marriage. ſtamps. 12 An. ſt. 2. c. 12. advowſon. curates. 0!- 
6 W. c. 4. churchwardens. 3 dination. ſimony. 
G & 7 W. c. 6. marriage. | 12 An. ſt. 2. c. 14. popery. 
7 W. c. 3. biſhops. 12 An. ſt. 2. c. 16. uſury. a 
7 & 8 W. c. 6. offerings. tithes. | 12 An, ft, 2. c. 18. publick worſhip. 
7& 8 W. c. 27. popery. | 
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. 2. c. 55. popery 


Geo. I. 
c. 6. tithes. 


c. 10. curates. donative. 
peculiar, 
„ 


donative, oaths, 


wills. 
popery. 


10. firſt fruits and tenths, 
18. popery. 

11. benefit of clergy. 

4. diſſenters. 

27. wills, 


. 6. oaths, 
. 4. oaths. 
18. wills. 


GEO. II. 
29. colleges, 
31. colleges. 
28. leaſes. 
18. colleges. 
31. baſtards. 
10. colleges. 
6. wills. 
435 churchwardens. colleges. 
26. benefice. colleges, 

donative. oaths. popery. 


proctor, 
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Wills. 
10 G. 2. c. 19. colleges. 
II G. 2. e. 17. popery. 
11 G. 2. c. 19. tithes. vacation. wills, 
12 G. 2. c. 29. churchwardens. 
14 G. 2. c. 20. wills. 
17 G. 2. c. 3. publick worſhip. 
6. 


37. church. parith, 


c. 5. diſſenters, publick worſhip. 
firſt 


fruits and tenths, leaſes. 


benefice, colleges, curates. 
popery. 


curates. 


. 36. colleges. firſt fruits and tenths, 
hoſpitals, mortmain, ſchools, 
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wills. 

40. colleges. 

20. colleges. 

21. publick worſhip. ſwearing. 

. diſlenters. 

3. colleges, 

. 48. oaths, 

52. advowſon. buggery. church. 
dilapidations, pardon. fi- 
mony. 

. diflenters, 

. diflenters. 
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c. 33. buggery. drunkenneſs. lewd- 


neſs. profaneneſs, 

44. colleges, 

46. diſſenters. oaths, 

28, benefice. curates. 

23. kalendar. 

. advowlon, 

. 4. wills. 

6. wills. 

30. Kalendar. 

. 31. colleges. 

33- church. diſpenſation. diſſen- 
ters. hoſpitals. marriage. po- 
pery. regiſter book. ſurrogate. 

34. kalendar, 

. 20. tithes, 

6. mortuary, 

. 10. popery. 

24. oaths. 

31. leaſes. 

19. colleges. fees, ſtamps. 

25, churchwardens, diflenters, 

. 10, wills. 

12. tithes. 

21. popery. 

29. colleges. 

19. colleges, 

28. burial. 

33. colleges. 

c. 35, ſtamps. 
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F MATTERS 


A. 
BBA T, who, i. 1. ii. 60. 
Abbels, ii. 60. 


Abbey; number of religious houſes in this 


kingdom, ii. 58, 


Abbey lands, how far exempt from tithes, 


li. 379. ; 
Abepance, what, i. 1. 


Abjuration, in caſe of ſanctuary, i. 280. in 


caſe of recuſancy, i. 280, 503. form and 
manner of abjuring the realm, ii. 212. 
oath of abjuration, ii. 95, 98. 


Abſolution, form thereof, whether it may | 


be pronounced by a deacon, 11. 119, 120. 
Acolyth, who, i. 2. 
Acozns, how tithable, ii. 423. | 
Adminiſtration, of inteſtates effects; power 
of the ordinary in granting adminiſtration, 
ii. 629. ordinary may be compelled thereto, 
632. refuſal of adminiſtration, 634. to 
whom to be granted, 634. to the widow 
or next of kin, 634. to the huſband of the 
wife's effects, 635. to the father or mother 
of their childrens effects, 636. to the grand- 
mother before uncles and aunts, 636. to 
the ſon before the father, 636. half blood, 
636. in general to the next of kindred, 
636. in what caſe to the reſiduary legatce, 
or principal creditor, 636. adminiſtration 
during abſence out of the kingdom, 637. 


pendente lite, 637. during the minority of 


an infant executor or adminiſtrator, 637, 
feme covert adminiſtratrix, 639. admini- 
ſtrator dying, 639. caſe where none will 
adminiſter, 639. whether the adminiſtrator 
may act before adminiſtration granted, 640. 
whether it may be granted out of the Ju- 
riſdiction, 640. time for granting admini- 
ſtration, 640. adminiſtrator's oath, 640, 
bond on granting adminiſtration, 640. fe: 
for adminiſtration, 642. letters of admini- 
{tration allowed as evidence, 642. revoking 
adminiſtration, 642. 

r Tab of a clerk preſented to a benefice, 
i. 116. 

Advancement; what ſhall be deemed ſuch, 
to debar a child from taking under the ſta- 
tute of diſtribution, ii. 708. what hall be 
deemed iuch, to debar a wife or child from 
taking under the cuſtom of the city of 


London, 741, 2. or the cuſtom of the pro- 
vince of York, 756. 


Advocate, who may be, i. 2. his admiſlion, 
2. his office in general, 3. 

Advowſon; foundation of the right of ad- 
vowſon, i. 4. advowſon appendant, 4. in 
groſs, 5. advowſon only a truſt, 7. how 
grantable, 8. grant of a next avoidance, 8. 
how inherited from the anceſtor, 9. ad- 
vowſon in coparceners, jointenants, and 
tenants in common, 10. in the mortgagor, 
12, in tenant by curteſy, 13. in tenant 

in 
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in dower, 14. deviſe thereof by will, 9. 
whether it is aſſets for payment of debts, 
i. 14. ii. 670. trial of the right of advow- 
ſon in the ſpiritual court by jus patronatus, 
i. 14. trial in the temporal courts, by writ 
of right of advowſon, darrein preſentment, 
and quare impedit, 19. form of the grant 
of an advowſon, 33. form of the grant of 
a next avoidance, 35. 

Avulcery, puniſhment of, See Lewdnels. 

Affinity, prohibiting marriage, ii. 4. a cauſe 
of divorce, 39. 

After-catage, tithe thereof, ii. 405. 

After-mowrth, whether tithable, ii. 404. 

Agiſtment, tithe of, ii. 407. whether due 
de jure, 407. for what cattle, 407. by 
whom to be paid, 408. in what manner to 
be paid, 409. 

Alien, priory, what, ii. 59. alien clergy- 
man, whether he may be ad  itted to a be- 
nefhce, i. 102. 

Alienation, of glebe lands, See Glebe lands, 

Alimonp, of eccleſiaſtical cognizance, ii. 43. 
co be allowed only whilſt the parties live 
ſeparate, 43. whether the wife may diſpoſe 
thereof. 43. 

Allegiance, oath of, ii. 95, 97. 

Ams, at funerals, occaſion thereof, ii. 101, 
324. alms cheſt to be in the church, 1, 
201. 

Altarage, what, i. 36, 59. 

Aabaptiſts, laws againſt them before the 
act of toleration, i. 5 17. how far exempted 
from the penalties thereof by the act of to- 
leration, 519, 520, 1. 

Anabata, what, i. 37. 

Annals, what, i. 37. 


Annaliſts, in the religious houſes, their of- 


hce, ii. 62. 

Annates, what, i. 567. 

Anniverſaries, what, i. 37. 

Aulwer, in judicial proceedings, i. 37. 

Anciphonar, what, i. 266. 

Apothecaries, exempted from the office of 
churchwarden, 1. 284. | 

Apparel, of clergymen, regulations concern- 
ing it, ii. 233. 

Apparitoz, who, i. 38. how appointed, 38. 
his office and duty, 38. 

Appeal, origin of appeals to Rome, i. 41. 
appeals to Rome aboliſhed, i. 41. ii. 176. 
appeal to the ſeveral eccleſiaſtical courts, 
1. 42. to the delegates, 43. manner of ob- 
taining a commiſſion of delegates, 45. 


| 


| 


Apples, how titheable, ii. 423. 

Appointment, by a feme covert, in nature of a 
will, ii. 509. | 

Appoztum, anciently paid to the foreign re- 

ligious houſes, ii. 59. 

Appꝛopziation, difference between appropri- 

ation and impropriation, ii. 480. 

Origin of the appropriation of churches, 
i. 

Endowment of vicarages upon appropria- 
tion, i. 55. reſtrictions thereof by ſta- 
tute, 55. endowment how made, 56. 
penſion reſerved in the endowment, 56, 
vicarage a diſtinct benefice, 56. patro- 
nage of vicarages how acquired, 56. 
vicar intitled only by endowment or pre- 
ſcription, 57. authority of endowments, 
57. propoſal for a general repertory of 
endowments, 57. trial of endowments, 
58. endowment to be conſtrued favoura- 


bly, 59. 


Augmentation of vicarages, 1. 60, 
Vicarages how diſſolved, i. 64. 

Aquaebajalus, the pariſh clerk, why ſo cal- 
led, ii. 135. 

Archutſhop, whence ſo called, i. 137. anti- 
quity of archbiſhops in England, 138. 
archbiſhop of Canterbury, his pre-emi- 
nence, 139. anciently had primacy over 
Ireland, 139. his ſtyle and title, 140. arch- 
biſhop of York, anciently had juriſdiction 
over Scotland, 140. his ſtyle and title, 
140. precedency of the archbiſhops, 140. 

Archdeacon, diviſion of dioceſes into arch- 
deaconries, i. 138. archdeacon, who, 66. 
how appointed, 68, his general power, 69. 

Arches court, i. 70. dean of the arches, 4.71. 

Archipꝛesbpter, who, i. 71, 442. 

Arreſt in the church or churchyard, how fat 
lawful, i. 276. clergyman not to be at- 
reſted in attending divine ſervice, ii. 226. 

Articles, the thirty nine, eſtabliſhed, i. 71. 

to be ſubſcribed by perſons to be ordained 
deacons, 73. by perſons to be ordained 

_ prieſts, 73. by perſons admitted to bene- 

fices, 73. by the heads of colleges, 74. by 
chancellors, officials, vicars general, and 
commiſſaries, 209, 419. by lecturers, 75. 
by curates to be licenſed, 431. by ſchool- 
maſters, ii. 320. by diſſenting teachers and 
preachers, i. 75, 520. by anabaptiſts, 521. 
whether ſubſcription is neceſſary to all of 
them, 73, 4. in what ſenſe the 36th article 
is to be ſubſcribed unto, 75, 150. to ” 
rea 
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read by miniſters after induction, 75. pe- 
nalty of oppoſing the ſaid articles, 75. 

Articles of inquiry, for the churchwardens 
preſentments, i. 287, 8. ii. 488. | 

Alleſlment, for the repair of the church. See 
Church. 

Aſlets, what, ii. 668. by deſcent, — in hand; 
— legal, — equitable; — rea], — perſonal; 
669. 

Aſſize, writ of, what, i. 26, 76. 

Atterburp, Dr, his conteſt with the chapter 
of Carliſle, i. 458. 

Attoznep, exempted from being churchwar- 
den, 1. 283. 

Avoidance, by death, i. 77. by reſignation, 
77. by ceſſion, 77. by deprivation, 78. by 
act of the law, 78. how tried, 78. 

Audicnce, court of, i. 76. 

Augmentation of ſmall livings by the gover- 
nors of queen Anne's bounty. See Ftrit 
fruits and tenths, 

Auguſtine canons, who, ii. 52. Auguſtine 

friers, 56. 


B 


Balk and headlands, whether titheable, ii. 


399. 
25anns of marriage, publication thereof, ii. 


19. 
Baptiſm, of infants, i. 79. publick baptiſm, 


79. whether the name may be altered at 
confirmation, 80. ſign of the croſs, reaſon 
thereof, 81. private baptiſm, 81. lay bap- 
tiſm, how far valid, 82. anciently perform- 
ed by midwives, ii. 47. baptiſm of thoſe of 
riper years, i. 83. of the children of pa- 
piſts, 84. of negrocs in the plantations, 84. 
tee for baptiſm, 85. | 
Warren land, improved, when to pay tithes, 
ji. 377. | 
aſin, for the offertory, i. 262. 
_ LEagkett, the law patentee, his caſe againſt 
the univerſity of Cambridge, i. 347. 
z5aſtard : 
Who ſhall be deemed a baſtard, i. 86. child 
born out of lawful matrimony, 86. caſe 
of the huſband's being within the four 


ſeas, 86. huſband impotent, 86. iſſue 


of a marriage within the degrees 
prohibited, 87. child born after a di- 
vorce, 87. child born out of the king's 
allegiance, 87, child born before the pa- 
rents marriage, 87, mother with child 
at the huſband's death, marrying again 


/ 
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before the birth, 88. of ſuppoſititio!: 
births, 89. 
Trial of baſtardy, i. 92. general, by the 
biſhop, 92. ſpecial, by the country, 92. 

Conſequences of baſtardy ; as to name, i. 
93. to inheritance, 94. baſtard dying 
inteſtate, who ſhall be intitled, ii. 64;. 

Puniſhment of the mother and reputed l. 

ther, i. 94. corporal, pecuniary, 9. 
murdering a baſtard child, 95. admini- 
ſtring a potion to procure abortion, 95. 

an; of the veſtry, how appointed, i, 
478. 

Beans, gathered by the hand, how tithable, 
11, 400. whether a great or ſmall tithe, 
400. | 

Bees, how tithable, ii. 435. 

Wells, with ropes, to be provided by the pa- 
riſh, i. 96, 262, 265. at what times to be 
rung, 96. | | 

L5ened:cine monks, ii. 50. 

Benefice, what, i. 96. preſentation by whom 
and how to be made, 97. examination of 
the perſon preſented, 107. refuſal of the 
perſon preſented, 111. admiſſion, 116. in- 
ſtitution or collation, 116. induction, 121. 
requiſites after induction, 126. 

Benefit of clergy, origin thereof, i. 131. in 
what caſes allowable, 133 

Bentley, Dr, his caſe concerning the depri- 
vation of his degrees, i. 316. his cale 
againſt the biſhop of Ely, as vilitor of Li- 
nity college, 324. 

Bernardine monks, ii. 51. 

Bethlemites, an order of friers, ii. 56. 

Bible, to be in churches, i. 262. 

Bidding prayer, before ſermon, ii. 281. 

Bigamp, i. 136. 

Bier, to be provided by the pariſn, i. 262. 

Biſhops: Ro 
Of archbiſhops and biſhops in genera), . 

137. number of biſhops in England, 
138. age of perſons to be made biſhops, 
137. their precedency, 140. biſhop un- 
verſal incumbent of the dioceſc, 138. 
how far one biſhop may act within the 
dioceſe of another, 494. 

Form and manner of making and conſe- 
crating archbiſhops and biſhops, I. 1+!- 
confirmation of biſhops elected, for 
and manner of it, 146. conſecration © 
biſhops, form and manner thereof, 148. 
benefices vacated on promotion to a bi- 


ſhoprick, the king to preſent, 151. 
8 N f Reſidence 
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Reſidence at their cathedrals, i. 151. 

Their attendance in parliament, i. 152. 

whether they ſit there in their temporal 

capacity 2 154. whether they may 

vote in caſes of blood, 156. whether 

they fhall be tried by the lords in parli- 

ament, or by a jury, 159. 

Spiritualties of the biſhoprick in time of 

vacation, i. 161. 

Temporalties of biſhopricks in the time of 

vacation, i. 162. 

Archbiſhops juriſdiction over their provin- 

cial biſhops, i. 165. 

Of ſuffragan biſhops, i. 178. 

Of coadjutors, i. 180. 

Blalphemp, how puniſhable, ii. 240. 

Blind man's will, ii. 512. 

Boar, cuſtom for the parſon to keep one, 

ll. 425. 

Bogo be Clare, a famous pluraliſt, i. 40. 
li. 159. 

Bona notabilia, what, ii. 602. 


paid, ii. 680. voluntary bond to be poſt- 
poned, 681. 

Bond of reſig 

ii. 340, 1. form of the ſame, 346. 
Bonhommes, an order of triers, ii. 57. 
Boniface, archbiſhop, his arrogant conſtitu- 
tions, 1. 549, 618, 619. 

Books, belonging to the church, i. 262, 3. 
to parochial libraries, 668. copies of new 
books to be delivered by the printer to the 
uſe of the publick libraries, 346. 

Bozough engliſh lands, cuſtom concerning 
them, ii. 708, 755. 

Bolcage, what, i. 181. 

Boundaries of pariſhes, how to be tried, ii. 


tithes, ii. 442. with reſpect to church 
rates, i. 275. | 
Bounty of queen Anne for the augmentation 
of ſmall livings, See Firlt kruits and 
tenths, 
Brawling in the church or churchyard, 
1. 277. 
Bead, aſſize of, within the univerſities, 
i. 378. | 
Bꝛiets, manner of laying the ſame, and col- 
lecting charity thereupon, 1. 181. the uſual 
expence of a charity brief, 183. the ordi- 
nary amount of a collection thereupon, 183. 
Bzigittines, an order of nuns, ii. 54. 
Bzoom, whether tithable, ii. 407. 


Bond debts, in what order of priority to be 


enation, validity thereof, 


134. how to be aſcertained with reſpect to 
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Bzuera, what, i. 184. | 

Buggery, puniſhment thereof, i. 184. 

Bull, cuſtom for the parſon to keep one, 
ii. 425. 

Bull of the pope, what, i. 185. pe- 

nalty of publiſhing the ſame, 18 5 


Burgage tenure lands, deviſable by will, 
ll. 734 


Burial; original of burying places, i. 185. 


burying in the church, 186. in the church- 
yard, 187. whether burial may be hindered 
for debt, 187. whether a perſon civiliter 
mortuus, or under an attaint, may be 
charged at the ſuit of his creditors, 188. 
what perſons ſhall not have chriſtian bu- 
rial, 192. whether a perſon attainted of 
treaſon, dying before execution, ſhall have 
chriſtian burial, 188. burying in woollen, 
189. miniſter not to refuſe burial, 192. 
ringing at funerals, 193. fee for burial, 
193. funeral expences to be paid before 
other debts, 195. offence of ſtealing a 
ſhroud, 195. monuments erected in churches 
or churchyards, 196. popiſh burial, 197. 
Burning of hereticks, aboliſhed, i. 591. 


C. 
Calendar, See Kalendar, 
Calves, tithe of, ii. 424. 


| Calumny, oath of, ii. 90. 


Cambzidge, See Colleges, 
Camerarius, in the religious houſes, Who, 

11. 61. 

Canons: 
In the religious houſes, whence ſo called, 
ii. 52. regular, ſecular; 52. 

In cathedrals, See Deans and Chapters. 
Cantaria, chantry, what, i. 213. 
Canterburp, the ſeat of an archbiſhoprick, 

1. 139. 

Capa, 5 of the prieſt's veſtments, i. 198. 
Capital offences, how far ſubject to the ec- 

cleſiaſtical juriſdiction, i. 424. 

Capuchine friers, a religious order, ii. 55. 
Carmelite friers, a religious order, ii. 56. 
Carthuſtans, an order of monks, ii. 51. 
Caſula, one of the prieſt's veſtments, i. 198. 
Catechiſm, children to be inſtructed therein, 

i. 198. 


Cathedzal: origin of cathedrals, i. 199. dif- 
ference between cathedral, conventual, and 


collegiate churches, 199. cathedral churches 
to be in cities, 199. certain forfeitures for 
the repair of cathedrals, 200, cathedral 

| Exempt 
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exempt from the archdeacon's juriſdiction, 
200. how the firſt fruits of the revenues 
thereof ſhall be charged, 204. cathedral 
the pariſh church of the whole dioceſe, 
204. acknowledgment paid thereunto upon 
that account, 20. biſhop's reſidence there, 
204. reſidence of the dean and prebenda- 
rics, 204. adminiſtration of the holy com- 
munion there, 205. preaching, 205. lec- 
turers in cathedrals, 206. habits to be 
worn there, 206. viſitation thereof, 206. 
ornaments thereof to go to the ſucceſſor, 
206, cathedrals of the new foundation, 
206, 7. clections in cathedrals, 200. pre- 
election, 203. 

Cathedzaticum, what, i. 204. ii. 366. 

Caveat, what, i. 207. how far concluſive, 
15, 207, 208. 

Carton, the firſt introducer of printing into 
England, i. 358. 

Cellerarius, in the religious houſes, who, 
ii. 61. 

Ceſſion of a benefice, what, i. 77. 

Chalice for the communion to be provided 
by the pariſh, i. 262. 

Chancel, whence ſo called, i. 241. repair 
thereof by the rector, 247. ſometimes by 
the vicar, 248. by lay impropriators, 248. 
whether lay impropriators can be compel- 
led thereto by ſequeſtration, 248, 9. caſe 
where there are ſeveral impropriators, 249. 
biſhop's diſpoſal of ſeats in the chancel, 
250. impropriator's ſeat in- the chancel, 
256. vicar's ſeat in the chancel, 256, 

Chancelloz, who, i. 208. how to be quali- 
hed, 209. his power and juriſdiction, 210. 
the office for what term grantable, 212. 

Chantry, what, i. 213. 

Chapel, whence fo called, i. 213. private 
Chapel, 214. free chapel, 215. origin of 
royal free chapels, 48. free chapels in the 
religious houſes, ii. 60, chapel of eaſe un- 
der a mother church, i. 216. endowment 


of chapels, 217. their dependence on the | 


mother church, 217. by payment of tithes 
and other dues, 217. by the inhabitants 
repairing at ſet times to the mother church, 
219. by oblations there, 219. by the cu- 
tate ſwearing obedience to the incumbent 
of the mother church, 219. by contribu- 
ting to the repairs of the mother church, 
220. how to be repaired, 221. how to be 
ſupplied, 221. how governed, 221. church 


D 
or chapel how to be tried, 222. 


Chaplainſhip, a qualification for plurz'i;y, 
ii. 160. for non-reſidence, 301, 2. = 

Chapter, See Deans and Chapters, 

Charitable ules; commiſſion to inquse 
thereof, i. 223. the courſe of proceed 
therein, 223. : 

Charity bziefs; the manner of laying them, 
i. 181. charges of obtaining a brief, 18. 
the uſual amount of a collection these. 
upon, 183. 

Charles the firſt, his martyrdom, See Moll 
days, : 


X the ſecond, his reſtoration, Sec 1 
lidays. | ; 
Charter-houſe, corruptly, whence fo call.d, 

*. 1 | 

Chattels, what, ii. 645. real, perſonal; 645. 
Chauntries, belonging to the religious houl:s, 

11. 60, 

Cheeſe, tithe of, ii. 43r. 
Cheſible, one of the prieſt's veſtments, i, 

198, 266. 

Child-birth; woman dying in child-birth, 
how to be diſpoſed, i. 228. | 

Chozepiſcopt, who, i. 178, 230. 

Chzilme, the holy oil, i. 231. 

Chziſome, what, i. 231. 

Chziſtening, Sec Baptiſm, 

Church: 

Founding of churches; firſt erection 
thereof, i. 47, 8. who may found a 
church, 232. the biſhop's licence whe- 
ther neceſſary, 232. | 

Conſecration and dedication of churches, 
i. 475 48, 233. church to be endowed 
before conſecration, 233. canons injvin- 
ing conſecration, 234. time of conic- 
cration, 235. form of conſecration, 235. 
procuration due upon conſecration, 230. 
{eaſt of the dedication of churches, 237- 

Chancel; whence ſo called, i. 241. by 
whom to be repaired, 247, 8, 9. feats in 
the chancel, 256, 7. 

Ile; whence ſo called, i. 242. a private 
property, 242. to go with the houle, 
243. 3 

Churchyard; burying therein, 1. 187, fence 
thereof, 244. trees therein, 245. | 

Repair of churches; anciently by the bi- 
ſhops, i. 247, next by the rectors, 247, 
finally by the pariſhioners, 247. Tepalr 
of the chancel in particular by the rec- 
tor, 247. ſometimes by the vicar, 48. 
by lay impropriators, 248, 9. repairing 

4 the 
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the chancel a diſcharge from the repair 
of the church, 249. repair of a chape! 
of eaſe no diſcharge from the repair of 
the church, 249. churches united, how 


to be repaired, 251. ecclefiaitical judge 


ſhall cauſe the repairs to be made, 251. 
no prohibition in caſe of repairs, 252, 
churchwardens duty therein, 252, man- 
ner of obtaining a faculty, where ſome- 
thing new is added, 253. 

Seats; origin of the diſtin property 
therein, i. 254. of common right to be 
repaired by the pariſhioners, 254. uſe of 


Churches not to be profaned; arreft in the 
church or churchyard, i. 276. fairs and 
markets; temporal courts; plays; feat- 
ings; muſters; brawling; 277. ſtrik- 
ing, 278. drawing a weapon, 279. rob- 
bing of churches, 279. ſanctuary, 280. 

Way to the church; may be libelled for 
in the fpiritual court, i. 281, may be 
ſued for in temporal courts, 281. 

Church of England; conſtitution thereof, 

i. 281. the king to be of the church of 

England, 282. his oath to maintain it, 

282. penalty of derogating therefrom, 282. 


the ſeats in the pariſhioners, 254. biſhop Chirching of women; woman to be veiled, 


to diſpoſe of the ſame, 254. churchwar- 


i. 229. fee for churcbing, 229. 


dens power to diſpoſe of the ſame, 255. + Church-icot, what, i. 283. 


reparation neceſſary to make a title, 255, 
ſeat not to go to a man and his heirs, 255. 
ſeat may be preſcribed for as belonging 
to an houſe, 256. and not as belonging 


to the land, 256. biſhop's diſpoſal of | 


ſeats in the chancel, 256. impropriator's 
ſeat in the chancel, 256. vicar's ſeat in 
the chancel, 257. ſeats pulled down, 


what ſhall become of the materials, 258. | 


right to ſeats where triable, 259. 


Goods and ornaments of the church; or- 


dinary's care therein, 1. 260. churchwar- 
dens care therein, 260. communion ta- 
ble, 260. pulpit; reading deſk; ſur- 
plice; font; cheſt for alms; 261. baſin 
for the offertory ; chalice and other veſ- 
ſels for the communion; bells; bier; 


bible; common prayer book; 262. book | 


of homilies; regiſter book; table of de- 
orees; ten commandments; ſentences; 
monuments; 263. images; other goods 
and ornaments; 265. who hath the pro- 
perty in the goods of the church, 267. 

Rate; to be made at a veſtry meeting, i. 
268. a perſonal charge in reſpect of the 
land, 268. whether there ſhall be two 
rates, one for the fabrick, and the other 
for ornaments, 268. lands lying in ano- 
ther pariſh how to be charged, 271. how 
to be charged where the boundaries of 
the pariſh are not known, 275. tenant 
to be charged, and not the leſſor, 271. 
in what caſe the founder of a church 
may be exempted, 272. hall of a com- 
pany, whether chargable, 272. manner 
of laying the aſſeſſment, 273. form of 
the aſſeſſment, 273. appeal againſt the 
aſſeſſment, 274. levying the aſſeſſment, 
274. | 

V or. II. 


| 


| Churchwardens, their origin, i. 283, who 


are exempted from being churchwardens, 
283. chuſing churchwardens, 285. refu- 
ſing to act, 287. ordinary refuſing to ſwear 
them, 288. churchwardens how far a cor- 
poration, 290. their preſentments, 290. to 
be framed on articles of inquiry, ii. 488. 
to be made upon oath, 488. how fat it 
may be ſafe to preſent on common fame, 


489. their duty as to ſundry temporal mat- 


ters, 1. 291, whether one churchwarden 
can releaſe, 291. how long they ſhall con- 
tinue in their office, 292. manner of their 
accounting, 292. account when ſettled, 
final, 293. cannot bring an action after 
their office is expired, 293. but their ſuc- 


ceſſors muſt do it, 293. yet they may be 


relieved in equity, 294. their protection 
by the Jaw in the duc execution of their 
othce, 294, 
Church-yard, origin thereof, i. 243, fence 
of the churchyard, by whom to be rc- 
paired, 244, trees growing in the church- 


| yard, who hath the property therein, 245. 


Ciſtertians, an order of monks, ii. 51, 

Citation, what, i, 295. form thereof, 295. 
by whom to be executed, 295. in what 
manner to be executed, 296. citation viis 
et modis, 296. citing out of the dioceſe, 
297, return of the citation, 304. fee 
for a citation, 305. 

Cities, denominated from the biſhops ſees 
therein, i. 199, 200. 

Civil law, the conſtituent parts thereof, 
Preface, page 1. 

Clandeſtine marriage, void, ii. 23. 


Clergy, benefit of, its origin, i. 131. in 
Cler⸗ 


what caſes allowable, 133. 
5 N 
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Clergymen, not bound to ſerve in a tempo- 
ral office, ii. 224. not reſtained from ſer- 
ving in a temporal office, 224. not obliged 
to ſerve in war, 226. not to be arreſted in 
attending divine ſervice, 226. penalty on 
laying violent hands on a clerk, 227, may 
have the benefit of clergy more than once, 
228. exempted from ſerving on juries, 229. 
their ſpiritual poſſeſſions protected from di- 
ſtreſſes, 229, 230, 232. how far ſubject to 
taxes and other publick charges, 229, 230, 
232, their apparel regulated by canon, 233. 
reſtrained from drunkenneſs and gaming, 
235. how far permitted to uſe recreations, 
2.35. ſhall not take to farm, 236. may be 
deprived for incontinency, i. 665. anci- 
ently prohibited to marry, ii. 13. 

Clerk of a pariſh, See Pariſh Clerk. 

Clock in the church, i. 265. 


Clover graſs, a great tithe, ii. 405. ſeed ' 


4 


thereof a ſmall tithe, 405. 
Cluniacks, an ordey of monks, ii. 50. 
Coadjutozs, to biſhops, their office and dig- 

nity, 1. 180. to incumbents, 306, 7. 
Codictl to a will, what, it. 527. form 

thereof, 773. 

C9emetery, whence ſo called, i. 243. 
Collation to a benefice, what, i. 116. diffe- 
rence between collation and inſtitution, 

116,121. 


to take the oaths and make the ſubſcrip. 
tions, as other perſons qualifying for of- 
fices, 344. common prayer in colleges may 
be uſed in latin, 345. common prayer he. 
fore ſermons and lectures, 345. divine ſer- 
vice in general, 346. the holy communion, 
346. ſurplices and hoods on folemn days, 
346. oaths to be taken on admiſſion to de- 
grees, 346. ſtamp dutics, 346. copics ct 
new books to be delivered by the printc; 
to their uſe, 346. privilege of printing, 
347. univerſities to preſent to popiſh fi- 
vings, 376. title for orders, 376, may 
grant licence to preach, 376. how far be- 
ing converſant in the univerſity ſhall dis 
penſe with non-reſtdence, 376. what da- 
grees are requiſite for plurality, 377. ful 
fruits and tenths in colleges, 377, phyii.i- 
ans and ſurgeons, 378. juſtices of the peace 
in the univerſities, 378. aſſize of bread, 378. 
taverns and alchouſes, 379. diſtillers ſettin; 
up trades there, 382. ſoldiers ſetting uy 
trades, 383. perſons not free of the city or 
town ſelling goods therein, 383. exempted 
from purveyance, 383. ſtage plays not to 
be acted therein, 383. exempted from fen 
Ying in the militia, 384. how far exempt. d 
from the land tax, 284. duty on houl:s 
and windows, 385. duty on offices wid 
penſions, 385. how far liable to the high- 
: | 


Collexes, lay corporations, i. 307. charters ways, 385. 
granted to the univerſities confirmed by act | Colontes, wills there, ii. 607. 
of parliament, 307. juriſdiction where one | Colts, tithe of, ii. 424. 
of the parties is a member of the univerſity, | Commandyjies, in the religious houſes, what, 
309. extendeth not to freehold, 310. whe- | ii. 59. 
ther the king's courts may interfere, where | Commemozations, what, i. 386. ii. 261. 
a viſitor is ſpecially appointed, 311. return | Commendam, what, i. 386, reſtraints of 
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of a viſitor by affidavit, 324. viſitor muſt 


purſue his power, otherwiſe he will be pro- 


hibited, 324. caſe where a perſon to be 
viſited happens alſo to be viſitor, 325. 
where it is diſputed, whether a perſon” is 
viſitor or not, the king's courts are to de- 
termine it, 326. the archbiſhop's general 
power of viſitation, 337. colleges how far 
affected by the ſtatutes of mortmain, 340. 
college leaſes, 341, 654. commiſſions of 
pious uſes extend not to colleges, 341. 
elections in colleges, 342. concerning 
founder's kinſmen, ii. 775. perſons elec- 
ted to ſubſcribe the declaration of confor- 
mity, 1. 343. heads of colleges to ſubſcribe 
alſo the thirty nine articles and the book 
of common prayer, 344. and all of them 


thereby, 390. continuation or renewal of a 
Tommiſſary, who, i. 208. how to be qua- 


Commillion of pious uſes, manner of iſſuing 


Common appurtenant, how far protected 


commendam, 386. benchce vacated by ac- 
ceptance of a biſhoprick, 387. but the 
avoidance may be prevented by a commen- 
dam, 387, whether a biſhop may bave a 
commendam in his own dioceſe, 388. for 
what time a commendam may be, 389. 
how far the king's right to preſent is ſerved 


commendam, 390. reſignation of a com- 
mendam, 391. | 


lied, 209. his juriſdiction and power, 210. 
the office for what term grantable, 212. 


the ſame, i. 223. 


by a modus for tithes, ii. 388. 
Common 
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Common fame, preſentment thereupon, ii. 

| 89, 

Common law, what, Pref. page 15. gene- 
ral ſuperintendency thereof over the eccle- 
ſiaſtical juriſdiction, i. 425, 

Common paper: liturgy before the acts of 
uniformity, ii. 254. eſtabliſhment of the 
book of common prayer, 254. by the act 
of uniformity of the 2 Ed. 6th, 255. of the 
5 Ed. 6th, 257. of the firſt of Elizabeth, 
258. of the 13& 14 Char. 2d, 259. books 


of common prayer to be provided in every 


pariſh, 264. declaration of aſſent thercunto, 


265. penalty of contemning, or not uſing 
the ſame, 268. penalty of being preſent at 
any other form, 271. 

Communion, See Lozd's Supper. 
Communton table, to be in churches, 1. 
260. how to be ordered and kept, 679. 
Commutation of penance, what, ii. 142, 

commutation money how to be diſpoſed of, 


145. | ; 

Compoſition real, for tithes, what, ii. 391. 

Concubinage, of the clergy, partly connived 

at in ancient times, 11, 13. 

Confeſſion ; miniſter not to reveal things 
made known to him in conteſſion, i. 392. 

Confirmation, how often to be held, i. 392. 
at what time children are to be brought to 
be confirmed, 392. minitter's duty therein, 
393. godfathers and godmothers in con- 
firmation, 393. whether the name may be 
altered at confirmation, 80, 393. 

Conge d' eflire, what, i. 144, 394. 

Contes, tithe of, ii. 434. whether they ſhall 
go to the heir or executor, 645. 

Conſanguinicy, prohibiting marriage, ii, 4. 
a cauſe of divorce, 39. | 

Conſccration of churches, i. 233. of an 
archbiſhop or biſhop, 148. | 

Conſiſtozp court, what, i. 394. 

Conſultation, writ of, what, i. 394. in what 
caſes grantable, 395. 

Contentious juriſdiction, what, i. 211. 

Conventicle, Sce Diltenters, 

Conventual friers, a religous order, ii. 55, 

Convocation, before the conqueſt, 1. 399. 
after the conqueſt till the reign of Edw. 
iſt, 400, from Edw, 1ſt to Hen. 8th, 401. 
the act of ſubmiſſion of the 25 Hen. 8th, 
404. election of members, 404. their num- 
ber, 405. two houſes, 405. privilege, 405. 
-whether they may vote by proxy, 406, their 
general power, 406. no power to bind the 


temporalty, 406. nor againſt the law of 
the land, 406, appeal to the convocation, 
407, time of their ſeſſion, 407. their de- 
cline, 407. ; 

Coparcenozs, who, i. 10. 

Cope, one of the prieſt's veſtments, i. 198, 
266, 408. | 
Coquinarius, in the religious houſes, who, 

li. 61. 

Con, in what manner tithable, ii. 398. 
corn growing deviſable by will, 518. in 
what caſe it ſhall go to the heir, and when 
to the executor, 568, 646. 

Cozody, what, i. 408. 

Cops of a prebend, what, i. 448. 

Cole pzeſent, what, ii. 81. 

Coſts; in what caſes executors and admini- 
ſtrators ſhall not be liable to pay coſts, ii, 
659. 

Council, general, national, provincial. dio- 
ceſan, i. 399. ii. 365, 6. | 

Courts; origin of the eccleſiaſtical juriſdic- 
tion in general, i. 409. origin thereof in 
this realm in particular, 409. at firſt con- 
joined with the temporal, 410. William 
the conqueror's charter of ſeparation, 411. 
papal incroachments after the conqueſt, 
411. oppoſed by the ſtatutes of proviſors, 
412, aboliſhed in the reign of king Henry 
the eighth, and the king declared to be the 
fountain of juriſdiction, 414, appointment 
of officers in the eccleſiaſtical courts, 417. 
courts where to be kept, 422. manner of 
proceeding in the eccleſiaſtical courts, 422. 
their ſeal of office, 423. trial of temporal 
incidents, 423. concurrent juriſdiction, 423. 
no juriſdiction in caſes capital, 424. au- 
thority of their ſentence, 424. general ſu- 

perintendency of the common law, 425. 

Court of arches, 1. 70. 

of audience, 1. 76. 

Conſiſtory, court, i. 394. 

of delegates, i. 485. 

faculty court, i. 559. 

Courts temporal, not to be held in the 
church or churchyard, i. 277. 

Croſs in baptiſm, reaſon thereof, i. 81. 

Crouched triers, a religious order, ii. 56. 

Culdees, an order of monks, ii. 52. 

Curates; ambiguous ſignification of the word, 

i. 427. ii. 119. origin of curates in chapels 

of eate, i, 427. origin of perpetual curacies, 

55, 427. power of appointing curates, 221, 

428. form of the nomination of an aſſiſ- 
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tant curate, 428. of a curate of a chapel of 


eaſe, 429. of a perpetual curate, 429. li- 
cence; requiſites for obtaining it, viz. no- 
mination, orders, teſtimonial, oaths, ſub- 
ſcriptions, 430, 1. requiſites after licence 
obtained, viz. oath of obedience, declara- 
tion of aſſent to the book of common 
prayer, to the thirty nine articles, to take 
the oaths of allegiance, ſupremacy, .and 
abjuration, 432, 3, 4- none to ſerve more 
than one church or chapel in one day, 434. 
their ſalary, how recoverable, 435, b. their 
reſidence, 430. how removeable, 436. cha- 
pels of eaſe and perpetual curacies augmen- 
ted, 438. 

Cuſtom, concerning tithes, what, ii. 388. 

——— Of diſtribution of inteſtates effects, ii. 
733. within the city orf London, 738. the 
province of York, 746. the principality of 
Wales, 763. 


D. 
Dalmatica, one of the prieſt's veſtments, i. 
266, 439. 
Darrein pꝛelentment, aſſize of, i. 20, 76, 
439. ii. 28 5. 
Deacon, ordination of, ii. 114. 
Deaf and dumb perſon, whether he may 
make a will, ii. 512. 
Deans and Chapters: 
Of deans; original of deanries, i. 441. ſe- 
veral kinds of deans, 440. cathedral 
dean, who, 441. how appointed, 442. 
deanry held in commendam, 442. deanry 
a ſine-cure, 442. whether it may be a lay 
office, 443. poſſeſſions belonging to dean- 


rics, 444. dean to viſit the chapter, 445. | 


dean may make a deputy, 445. reſidence 
of deans, 445. dean's eccleſiaſtical duty, 
445. profits of a deanry during the vaca- 
tion, 445. 
Of chapters; chapter, what, 1. 445. chap- 
ter without a dean, 446. in ſome places 


two chapters, 446. capacity to take or 


purchaſc, 440. 

Of the ſeveral members of the chapter, in 
their ſole capacity; as canons and pre- 
bendaries: difference between prebend 
and prebendary, i. 446. prebend, what, 

440. canonry, what, 447. two kinds of 
prebendatics, 447. prebendary how ap- 
pointed, 447. none to have two pre- 
bends in one church, 447. whether a 
prebend is a lay fee, 448. concerning 
their ſeparate poſſeſſions, 448. how to 
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be charged to the land tax, 449. pre- 
bend a ſine-cure, 448. reſidence of e 
bendaries, 448. their courſes of preach. 
Ing, 449. nag of a prebend during the 
vacation, 449. dilapidations, 440. 

Of the dean = ee as robo Y ag- 
gregate; their incorporation, i. 450. 
their dependency on the biſhop, 450. 
their juriſdiction, 450. grants made tg 
them, 451. how far they are guardians 
of the ſpiritualties, 451. preſentation of 
one of their own body to a benefice, 
451. whether a ſurrender of their lands 
doth diſſolve the corporation, 451. of 
the deans and chapters of the new foun- 
dation, 451. | 

Of deans of peculiars; without juriſdiction, 
1. 471. without a chapter, 471. 

Of rural deans; antiquity of the office, i. 
472. apportioning their diſtricts, 472, 
appointment of rural deens, 472. their 
oath of office, 473. their holding rural 
chapters, 473. their attendance at the 
biſhop's viſitation, 474. their judicial 
and other authority, 475. continuance 
in their office, 475. their diſuſe, 476. 

Death's part, what, in relation to the di- 

ſtribution of the effects of the deceaſed, ii, 
730, 740. 

Debts, of the deceaſed, in what courſe and 
order to be paid, ii. 678, 

Declaration of rights, at the revolution, ii. 
357» 69%. 

Decree in equity, equal in the courſe of pay- 
ment to a judgment at law, ii. 679. 

Dedication of churches, to ſome of the ſaints, 
i. 237. feaſt of the dedication, 237. origin 
of fairs thereupon, 237. 

Dekamation, cognizable in the eccleſiaſtical 
courts, i. 476. not for matters temporal, 
477. nor for matters ſpiritual mixt with 
temporal, 477. but for ſpiritual matters 
only, 478. words ſpoken of a clergyman, 
480. words ſpoken in London, 480. in 
what time the ſuit muſt be commenced, 
482, in what caſe the defendant may ju- 
ſtify, 483. caſe where there are mutual de- 
famations, 483. whether the huſband can 
releaſe the wife's ſuit, 483. whether he 
can releaſe the coſts, 483. ſentence for de- 
famation, 484. execution of the ſentence, 


4 4+ * LE. 
Deer, tithe of, ii. 434. whether they go to 
the heir or executor, 645. 


Degra⸗ 
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Degradation, form and manner thereof, i. 
484. 

Degrees, archbiſhop's power of conferring 
the ſame, 1. 499. 

Degrees of kindzed; different ways of com- 
puting the ſame by the civil and canon laws, 
ii. 713. 

Delegates, court of, i. 485. appeal to the 
ſame, 43. manner of obtaining a commil- 
ſion of delegates, 45. 

Depoſition from the miniſtry, form and man- 
ner thereof, 1. 484. 


Depz vatien, manner of procedure therein, 
i. 485, 6. | 

Devile, See Wills, 

Dilapidations, in what manner to be efti- 
mated, i. 486. within what time, 487. 
whether dilapidations ſhall be preferred be- 


fore debts, 488. miniſters to keep their edi- 
fices in good repair, on pain of ſequeitra- 


tion, 488. fraudulent alienations of goods 


to defeat dilapidations, 490. dilapidations 


where to be ſued for, 491. whether perpe- 
tual curates are liable to dilapidations, 492. 
the laſt incumbent (or his executors) 
chargeable with the whole dilapidations, 


492. | 
Dimillozp letters for orders, by whom to 
be granted, ii. 112. to what perſons, 113. 
Diocete, boundaries thereof how to be aſcer- 


tained, i. 493. how far one biſhop may | 


act in the dioceſe of another, 494. ciergy- 
man living in one dioceſe, and beneficed in 
another, how to be proceeded againſt, 494. 
Diſpenſation, by the pope, abolithed, i. 
494. transferred to the archbiſhop of Can- 
terbury, 495. manner of granting the ſame 
495. in what cafes to be confirmed by the 
crown, 495, 6. fee for the ſame, 496, 7. 
royal diſpenſations, 498. archbiſhop's power 


| 


the ſpiritual court for non-conformity, 
1, 520. exempted from certain offices, 
520, 1. penalty of diſturbing the con- 
gregation, 522, 527. how far allowed to 
teach ſchool, ii. 323. quakers rules of 
diſcipline, how far legal, ii. 779. me- 
thodiſts, 1. 524. moravians, i, 525. epiſ- 
copalians in Scotland, i. 529. 


Diſtribution of inteſtates effects; where one 


only can take, ii. 707. whether an infant 
in ventre ſa mere can take, 707, 731. whe- 
ther co-heirefies ſhall bring into hotchpot, 
708. whether the heir in borough engliſh, 
708. advancement, what ſhall be deemed 
ſuch, 708. whether grandchildren ſhall bring 
into hotchpot, 712. who ſhall be deemcd 
next of kindred, 713. degrees of kindred 
by the civil and by the canon law, 713. of 
the ſucceſſion of deſcendents, 718. of aſ- 
cendents, 720. of collaterals, 725. father 
how far intitied, 720. grandfather, 721, 
brothers and fitters in excluſion of the 
grandfather, 722. half blood, 726. bro- 
thers and ſiſters children, 727. to the huſ- 


band of the wife's effects, 728. brothers 


and ſiſters to ſhare with the mother, 730. 
cuſtom of diſtribution in different places, 
733. within the city of London, 738. the 
province of York, 746. the principality of 
Wales, 763. a year allowed to diſtribute 
in, 728, 


Divorce; cauſes of divorce, ii. 38. a vin- 


culo, as for conſanguinity, affinity, impu- 
berty, frigidity, 39. a thoro et menſa, as 
for adultery, cruelty, 40. divorce not to be 
on the ſole confeſſion of the parties, 41. 


what ſhall be deemed a compenſation of the 


crime, 42. ſentence of divorce how to be 


pronounced, 42. wife's coſts to be paid by 


the huſband, 42. 


- — yy — — — 


of conferring degrees, 499. bithop's power | Dottozs commons, i. 530. 


of diſpenſation, 499. Dominic ans, an order of friers, ii. 55. 
Diſpenüng power. of the crown, aboliſhed, i Donatio cauſa mottis, what, i. 530. ii. 538. 

li. 358. Donative, what, i. 5 30. original of dona- 
Dillenters: tives, 531. of what kind of benefices or 


Laws againſt diſſenters before the act of 
toleration; concerning abſence from 
church, i. 501. frequenting conventi— 
cles, 502. concerning the ſacrament, 


508. ſeveral diſabilities, 5 16. laws againſt 


quakers in particular, 517. againſt ana- 
baptiſts, 518. 
How far mitigated by the act of toleration, 


and other acts; not to be proſecuted in | 


dignities, 531. form of a donation, 532. 
eſtect of a donation, 532. how far the do- 
nee muſt qualify as other clerks promoted, 
533. donative within t:e ſtatutes of ſimony 
and purality, 533. whether a donative may 
lapſe, 53+. how far exempt from the ordi- 


| nary's juriſdiction, 534. how affected by 


the augmentation of queen Anne's-dounty, 
535. how far of temporal cognizance, 536. 


how extinguiſhed, 536. Double 
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| Double quarrel, what, i. 536. manner of | $546, may not be preſented to a benefice, 


proceeding therein, 113. 

Dꝛawing a weapon in the church or church- 
yard, 1, 279. 

Dꝛunkennels, puniſhment thereof, i. 537. 

Ducarcl, Dr, his propoſal for publiſhing a 
general repertory of the endowments of vi- 
CArages, i. 57. 

Ducks, tithe of, ii. 435. 

Dumb perſons, marriage of, ii. 13. whether 

they may make a will, 512. 


Duplex querela, what, i. 113, 536. 


| 
Caſter, to be regulated according to the new 
ſtyle, i. 624. 
Eggs, tithe of, ii. 435. 
Election canonical, to be free, i. 200. within 
what time after the vacancy, 202. abſent 
electors to be cited, 202. Whether they may 


make a proxy, 202. manner of taking the 


votes, 202. caſe where the votes are equal, 
203. majority of legal votes, what, 203. 

majority to be of the whole number, 202. 

Cleemoſynarius, in the religious houles, 
who, ii. 60. 

Clopement, how far the huſband in ſuch 
caſe is anſwerable for debts contracted by 
the wife, ii. 44, 5, 6. 

Ember days, what, i. 597. 

Eremites, an order of tricrs, ii. 56, 

Elcuage, what, i. 400. 

Ciloin, of divers kinds, i. 22, 541. 

Eve, or vigil, whence fo called, i. 237, 8. 
faſting thereon, 597. 


Evidence; one witneſs how far evidence, i. 


541. how many witneſſes requiſite to a 
will, ii. 521, 524. depoſitions and ſentence 
in the ſpiritual court how far evidence, i. 
542. probate of a will how far evidence, i, 
542. 11. 623. letters of adminiſtration, 642, 
croſs-examining, 1. 543. confronting in 
what caſe, 543. re-examining, 543. ex- 
pences of the witneſſes, 543. 


Examination, of perſons to be ordained, ii. 


. 111, of a clerk before inſtitution, i. 107, 
Erchange, of glebe lands, i. 587. of bene- 
fices, 544. 


Extommunication, leſſer, i. 545. greater, 


545. ipſo facto, 545. body corporate can- 
not be excommunicated, 545. excommu- 
nicate perſon deprived of chriſtian commu- 
nion, 545. to be kept out of the church, 
546. to be publickly denounced every fix 
months, 540. diſabled to bring an aGtion, 


547. nor be an advocate, 547, nor-a wit. 
neſs, 545, whether he may be a juror, 548, 
whether he may have the benefit of cler2 y, 
548. whether he may make a will, i. 548. 
il, 514. whether he may be executor, ;. 
548. ſhall not have chriſtian burial, 548. 
concerning the writ of excommunicato ca- 
piendo, 548. abſolution and diſcharge, 350. 

Executoz of a will, who may be, ii. 542 
infant, 543. infant executrix marryins, 
543. wife executrix, 543, 4. executor be— 
ing a bankrupt, 544. being non compre; 

mentis, 544. executor of his own wrong, 
bog. general duty of an executor, 60x, 5 

Crempt juriſdictions, royal, ii. 139. archi- 
epiſcopal, 140. epiſcopal, 140. of dean, 
prebendarics, and others, 140, of mona 
{teries, 141. 

Exeter college caſe, concerning the viſits 
torial power, i. 311. 

Exoꝛtiſt, who, i. 558. licence to exociſe, 
558, exorciſing in the office of babtiſn,, 


W 


58. 
Extent; lands extended on a judgment, 3 
to the executor, ii. 646. 
Extoztion, Sce Fees. 


F. 

Faculty court, what, i. 559. _ 

Fairs, origin thereof on the church dedica- 
tion day, i. 239. fairs and markets not ta 
be in the church or churchyard, 277. fai 
prohibited on ſundays, 672. on certain ho- 
lidays, 601. to be kept according to the 
old ſtyle, 625. 

Faſting days to be obſerved, i. 595. | 

Feaſt days, what days ſhall be obſerved as 
ſuch, 1. 594. 

Fees; archbiſhop Whitgift's table of fees, 
562. table ſettled by a jury, 505. tables of 

fees to be put up in the courts, 550. fers 
how recoverable, 561, 2. extortion, l. 559. 

Fellowſhips of colleges, ingratced ; how tar 
ſubject to the general ſtatutes of the col- 
lege, i. 326. 

Felo de ſe, whether a will made by bim 
ſhall be valid, ii. 514. whether he miy 
have chriſtian burial, 351. 

Felon attainted, whether he may make « 
will, fi. 513. eccleſiaſtical juriſdiction ex- 

tendeth not to felony, i. 424. 

Ferae naturzet animals of that kind how 

far titheable, ii. 377. 

Fern, whether tithable, ii. 407. 
4 _Feiibal, 


Feudal inſtitution of primogeniture, ii. 733. 
Fieri facias, writ of, what, ii. 444. 
Fighting in the church or churchyard, i, 278, 
Fit dt fruits and tenths: 

Given to the pope, i. 567, 

Annexed to the crown, i. 568. 
Concerning the manner of payment of firſt 


for the payment of firſt fruits, 569. pe- 
nalty on not paying or compounding, 
569. value how to be aſcertained, 569. 
in what dioceſe to be rated, 570. year 
when to commence, 570. incumbent 
dving ſoon after induCtion, 570. within 
what time archbiſhops and viſhops ſhall 
pay, 5/0. deans, archdeacons, preben- 
daries, how to pay, 571. tenths to be 
deducted out of the firſt fruits, 571. 
grants of exemptions from firſt fruits 
and tenths to continue, 571. what li- 
vings are exempted from firſt fruits, ac- 
cording to the valuation in the king's 
books, 571. what livings are exempted 
from firit fruits and tenths, according 
to their clear yearly value, 571. St 
George's chapel- in Windſor exempted 
from firſt fruits and tenths, 572. hoſpi- 
tals and. ſchools exempted from firſt 
fruits and tenths, 572. leflor to pay firſt 
fruits and tenths, and not the leſſee, 572. 
collector of the tenths, 572. where he 
ſhall keep his office, and when to attend 
there, 572. times of payment of the 
tenths, 573. forfeiture on non-payment 
of tenths, 57 3. tenths a charge upon ex- 
ecutors, adminiſtrators, and ſucceſſors, 
573. caſe of tenths where there is no in- 
cumbent, 574. members of cathedrals 
and colleges to pay ſeparate, 574. col- 
leCtor to give acquittances, 574. to pay 
the tenths into the exchequer, 574. his 
eſtate chargeable, 574. paſſing his ac- 
counts, 574. 

Firſt fruits and tenths appropriated to the 
augmentation of ſmall livings, i. 574. 
power to eſtabliſh a corporation, and 
ſettle thereon the firſt fruits and tenths, 
574. power to ſettle benefactions on the 
ſaid corporation, 574. letters patent of 
ancorporation, 575. rules and orders 
made in purſuance of the ſaid letters pa- 
tent, 577. aſcertaining the value of the 
livings to be augmented, 579. agreement 
with benefactors for the nomination, 579. 


fruits and tenths, i. 569, compounding | 


| 


| 


| 


| 


Glebe 
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agreement with patrons and others for 
a ſtipend, in caſe of augmentation by 
lot, 580. capacity of miniſters. for re- 
ceiving the augmentation, 580. aug- 
mentation of benefices vacant, 581, be- 
nehces augmented ſhall be perpetual 
cures, 581. and lapſe thereof may incur, 
582. donatives how affected by the aug- 
mentation, 582. exchange of lands fet- 
tled by the augmentation, 582. regiſtry 
to be kept of all matters relating to the 
augmentation, 582. number of livings 
capable of augmentation, 582. form of 
a deed of gift of money for the augmen- 
tation, 583. form of an inſtrument to 
be executed by the governors, 583. 
Fiſh, tithe of, ii. 437. fiſh in a pond, go to 
the heir, 645. hſh carriages allowed to paſs 
on ſundays, i. 672. 
Flax and hemp, how titheable, ii. 418. 
Font to be in churches, i. 261, 584. 
Fontevrault, nuns of, ii. 54. 
Fozceſt land, how far liable to pay tithes, i. 
378. DR 
Foznitation, how puniſhed, i, 662, 
Fowl, tithe of, ii. 435. 
Franciſcans, an order of friers, ii. 55. 
Frankalmoin, the church lands antiently orf 
that tenure, i. 400. 
Frank marriage, what, ii. 757. 
Friery, what, ii. 59. 
Frigidity, a cauſe of divorce, ii. 39. 
Frontal, what, i. 267. 
Funcral expences, to be paid before debts, 
ii. 678. 
Furze. whether tithable, ji. 407. 


G. 

Gallery in the church, power of erecting, i. 
265. a 

Gange days, what, ii. 133. 

Gardens, how tithable, ii. 422. | 

Gavelkind lands, deviſable by will, and 
why; ii. 734. gavelkind in Wales, abo- 
lifked, 763. 5 

Geeſe, tithe of, ii. 435. 

Gilbertines, a religious order of canons, ii. 


33+ * 
Glaſſes, in the wainſcot, go to the heir, ii. 
047. | 
lands; every church to have a glebe, 
i. 58 5. reaſon why the glebe is often in de- 
tached parcels, 234. glebe lands in abey- 
ance, 585, freehold thereof in the 2 
| og 393 
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585. yet not alienable, 585, 647. whether 


they may be exchanged, 587. waſte in 
glebe lands, 588. whether mines may be 
dug in glebe lands, 588, tithes of glebe 
lands, i. 588. ii. 379. incumbent dying, 
i. 588. 

Gute, with reſpect to faculties, what, 1. 
589. ii. 161. 

Gail, what, i. 266, 589. 

Gzandmontines, an order of monks, ii. 51. 

Gꝛep kriers, a religious order, it. 55. 

Guardian, in chivalry, ii. 537. by nature, 
538. in ſocage, 538. by nurture, 538. ap- 
pointment of guardians by will, 537. by 
the cuſtom of the province of York, 536, 
538, 9. guardians of idiots and lunaticks, 
539. duty of guardians, 540, I, 2. 


Guardian of the ſpiritualcics, during the | 


vacation of a biſhoprick, i. 161. 

Gunpowder treaſon, annual commemoration 
thereof, 1. 602. 

H. 

Mackney coachmen, allowed to paſs on 
days, i. 672. 

Map, manner of tithing thereof, ii. 403. 

Headlands, whether tithable, 1i. 399. 

earth penny, what, i. 589. ii. 418. 

Heath, turze, and broom, whether tithable, 
i. 407. 

Heir looms; to go with the houſe, 11. 520, 
565, 648. 

Hemp, how tithable, ii. 418. 

Hens, tithe of, ii. 435. 

Vereſy, power of the convocation to inquire 
thereof, i. 590. power of the ordinary, 
591, power of the temporal courts, 591. 
puniſhment thereof, 591. 

Heriot, what, i. 592. 

8 what, ii. 60. 

JDerſe cloth, i. 265. 


— 


ſun- 


Holidays, what days to be obſerved as ſuch, 
i. 593. feaſt days, 594. faſting days, 595. 
repairing to church on holidays, 600. fairs 
prohibited on certain holidays, 601. occa- 
ſional offices; for the fifth of November, 
602. the thirticth of January, 604. the 
twenty ninth of may, 604. the king's in- 
auguration, 608. 

Homilies, book of, to be provided by the 
pariſh, i. 263. to be read in the church, 
11. 282. 

J3oney, tithe of, ii, 435. 
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Hops, how tithable, ii. 419. 

VYolpitals, of divers kinds, i. 609. power of 
foundation, 1. 609. anciently inſtituted for 
travellers and pilgrims, ii. 59. to be nian 
the way ſide, ii. 59. viſitation and govern. 
ment of hoſpicals, i. 610. elections in ho. 
pitals, 611. leaſes of hoſpitals, 611. how 
far exempted from taxes, 611. 


Dolpicalars, a religious order of knights, ii. 


57: 

UVolttary, who, ii. 117. 

PIE, in the religious houſes, who, 
11, 61. 

Dotchpot, what, ii. 708. 

Husband, intitled to adminiſtration of hi 
wife's effects, ii. 728. how far anſwcrah!- 
for the wite's debts, 44, 5, 6. 


J. 

January the thirtieth, to be obſerved 22 
faſting day, i. 604. 

Ales, and other popiſh prieſts, baniſhed, 
11. 180, 

Jews, how to be ſworn, i. 613. proteftant 
children of Jews, 613. Jewiſh marriagcs, 
i. 613. ii. 13. 

Jointenants, who, i. 10. 

Judgments, how far preferable in payment 
to other debts, ii. 679. 

Jurisdiction, eccleſiaſtical ; origin thereof in 

general, i. 409. origin thereof within this 
realm in particular, 409. at firſt conjoined 
with the temporal, 410. ſeparated by Wil- 
liam the conqueror, 411. papal incroach- 
ments after the conqueſt, 411. oppoſed by 
the ſtatutes of proviſors, 412. aboliſhed in 
the reign of king Henry the eighth, 414. 

Juris utrum, writ of, what, i. 622. 

Jus patronatus, form and manner of the 


trial thereof, i. 16. effect of ſuch trial, 

| 18, 19. 

| I. 

Idiot, whether he may marry, ii. 13. whe- 
ther he may make a will, 505. guardians 
of idiots, who may be, 539 | 

Ile, in a church, whence ſo called, i. 242. 
a private property, 242. to go with the 
houſe, 243. 

Images, in the church, i. 265, 267. abo- 
liſhed, 1. 613, 4. it. 179. 

Impꝛopziation; difference between impro- 
priation and appropriation, i. 614. ii. 
480, 


ES Impubertp, 
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Impuberty, a cauſe of divorce, ii. 29. 

Jnatguration of the king, to be obferved as 
an holiday, i. 608. 

Indemaitp, what, i. 56, 614. 

J.adicavit, writ of, what, i. 20, 615. 

Induction to a benelice, manner of ity i. 122. 
effect thereof, 125. requiſites after induc- 
tion, 126, | 

Infants, at what age they may marry, ii. 1. 
at what age make a will, 504. infant may 
be an exccutor, 543. infant executrix mar- 
rying, 543. payment of a legacy to an in- 

fant, 693. to ſue or defend by guardian, 
$42. — 

TR, in the religious houſes, who, 

„. 

Inhibition, what, i. 615. 

Inſtitution to a benefice, i. 116. requiſites 
to be performed at the time of inſtitution, 
116, 7, 8. form and manner of inſtitution, 
118, 9. effect thereof, 121. ſuper-inſtitu- 
tion, 121. 

Interdict, what, i. 616. effect thereof, 616. 
now diſuſed, 616. 

Intereſt, how far to be allowed, on payment 
of debts by an executor or adminiſtrator, 
11. 684. on a legacy, 695. 

Interlocutozp decree, what, i. 617. 

Inteltatcs, i. 629. diſtribution of their ef- 
fects, 704. 

Intruſton, what, i. 617. conſtitutions againſt 
it, 617. 

Inventozp, what things to be put therein, 
ii. 644. form thereof, 768. 

Invitatozp, what, i. 621. ii. 261. 

Iplo facto, extent of thoſe words, i. 278, 
545 


R. 

Kalendar; year to begin on the firſt of Ja- 
nuary, i. 622. eleven days thrown out, 
623. writings to bear date according to the 
new ſtyle, 623. courts and meetings, 623. 
Eaſter and other holidays, 624. fairs, 625. 
paſtures, rents, coming of age, 626, 

Keyton's followſhips, in St John's college, 
Cambridge, i. 326. 

King, his ſtyle and title, ij. 172, 354. his 
oath at his coronation, 357. not to be a 
papiſt, 201. not to marry a papiſt, 201. to 
be of the church of England, i. 282. his 
ſupremacy in eccleſiaſtical matters, ii, 351. 

King's arms, put up in the church, 


i. 265. 
Vor, II, 
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King's inauguration day, i. Cog. 

King Charles the firſt, his martyr: 

dom to be obſerved as a feſling day, i. bog. 

— King Charles the ſecond, his return 
to be obſcrved as a day of thankſgiving, 1. 
604. 

Knecling, at the ſacrament; fignificance 
thereof, i. 681. 


L. 

Lambs, tithe of, ii. 425. 

Lapſe, what, i. 628. incurred in fix months, 
629. from what time the months to be 
computed, 629. caſe where an inſufficient 
clerk is preſented, 630. where the lapſe 
happened thro' the bithop's own default, 
630. lapſe ſhall not incur per faltum, 631. 
lapſe incurred during the metropolitical vi- 
fitacon, 631. biſhop dying after Japfe in- 
curred, 632. no lapſe from the king, 632. 
patron's right, where advantage of the lapſe 
is not taken, 632. whether a donative will 
lapſe, 633. 

Law, civil, canon, common, ſtatute; what, 
Pref. page 1 18. 

Law patentees, validity of their grant, 
1. 347 

Leaſes, by the common law, i. 634. by the 
enabling ſtatute of the 32 Hen. 8th, 635. 
of biſhops, by the diſabling ſtatute of the 
1 Eliz. 642. of other corporations, ſole 
and aggregate, by the diſabling ſtatuts of 
the 13 Eliz. and other ſtatutes, 649. bonds 
and judgments to defraud the ſaid ſtatutes, 
653. further regulations as to college leaſes, 
341, 654. how leaſes of benefices with 
cure become void by non-reſidence, 655, 
leaſe a chattel, and goes to the executor, 

ii. 646. 

Lecherwite, what, i. 662. 

Lecturer, who, i. 659. how appointed, 659. 


turer in cathedrals, 1. 206. 

Legacy; what perſons are incapable of a le- 
gacy, ii, 689. ademption of legacies, how, 
689. legacy where to be ſued for, 690. ſe- 
curity to be given, when the day of pay- 
ment is diſtant, 693. payment of a legacy 
to an infant, 693. in what caſe a legacy 
ſhall bear intereſt, and from what time, 

695. maintenance and education how far 
to be allowed, 698. payment to a feme co- 


inſufficiency of aſſets, 699. in what caſe 
| legatees ſhall abate proportionabiy, 700. 


50 L egates, 


licence, and his duty thereupon, 660. Iec- 


vert, 699. ſecurity to refund, in cafe of 
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Legates, of three kinds, i. 661. 


Legend, what, i. 266, 662. 

Legitime, what, ii. 733. 

Letters bimiſſozy, ii. 112. 

Lewdnels, anciently puniſhable in the lcet, 
1, 662. preſentable in the ſpiritual court, 
662. vet puniſhable alſo by the temporal 
laws, 662. temporal puniſhment in caſes 
of baſtardy, 664. adultery, a cauſe of di- 
vorce, 664. clergymen further puniſhable, 
605. what ſhall be ſufficient evidence of 
the offence, 665. 

Libel, what, i. 665. copy of the libel to be 
delivered to the defendant, 665. defama- 

tory libel, what, 476. 

Licence, of areachers, Th 279, 280. of lec- 
turers, i. 660. of curates, i. 430. of phy- 
ſicians, ii. 151, 2. of ſurgeons, ii. 151,2. 
of midwives, ii. 47. of marriage, ii. 21. 
licenſing of printing, i. 347. 

Libzarp, parochial; ordinary to viſit the 
fame, 1. 668, to be locked up during the 
vacancy of the church, 668. new incum- 
bent to give ſecurity, 669. and to make 
new catalogues, 669. books not to be ali- 
enated, 669. remedy in caſe of books loſt 
or detained, 669. account to be kept of 
new benefactions, 669. new regulations 
from time to time how to be made, 70. 
exception of the pariſh of Ryegate in Sur- 
rey, 670. 

Lily Ss grammar, the king's copyright of it, 
i. 362. to be taught in ſchools, ii. 325. 


Limitation, ſtatutè of, how far pleadable in 


equity, 11. 684. whether pleadable againſt 
legacies, 689. 
Lita! ay, at what times to be uſed, it, 277. 
London, manner of paying tiches there, ii. 
459. ſtatute enabling to diſpoſe of perional 
eſtate by will, 738. cuſtom of diſtribution 
in caſe 'of inteſtacy, 739. death's pare, di- 
ſtributable according to the ſtatute of diſtri- 
but io! 1, 740. ſuperintene dency of the court 
ON orphans, 7 740. children intitled thy” born 
out of the city, 740. child intitled tho? 
born after the father's death, 740. child 
dying, the orphanage pu t ſurvives, 741. 
wife divorced hall not have her cuſtomary 
part 741. caſe where the huſband was at- 
' tainted, 741. wife or children advanced, 
741. what ſhall be deemed a ſufficient ad- 
vancement, 742, child of age may releaſe 
he cuſtomary part, 743. whether the hul- 


Legatine conſtitutions, what, Pref. page 8. 
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Oackarel, allowed to be fold on fundays, 


aber, how tithable, ii. 419. 
Magiſter operis, in the religious houlc- 


Mahomctans, oath how to be adminifred © 
Maintenance of infants, before their legactc:” 
Pancheſter college cale, i. 325. 


Manual, what, i. 266. 
Marriage: 


band can releaſe, 744. whether marriage 
without conſent bars the cuftom, 744. 
whether the cuſtom extends to grandchil— 
dren, 745. hotchpot only among chil. 
dren, 745. whether a leaſe is aſſets within 
the cuſto n, 745. whether the truſt of 
term, 745. a mortgage, 745. 


Loꝛd's dap; penalty of not reſorting to 


church on the lord's day, ii. 251 * 

ſervation of the lord's ear, i. 670. c 

ſing worldly calling on the lords dau, 67, 
fairs and markets on the lord's day, 6752, 


ſports on the lord's dan, 674. Iervin® pro- 
ceſs on the lord's day, 6/5. robbery on the 
lord” bs) day, 67 6. 


Loꝛzd's ſup per; who nal or ſhall not be 2d. 


mitted to the hol communion, ky f 

to be adminiſtered in private houſes, 
notice to be given of the holy communi. 
679. names of the communicants to be d 
livered in, 679. what number is requi 
for communicating, 679. concern! th 
communion table, 679. bread and pin b. 
whom to be provided, 680.. offcrtory, 68 
habit of the miniſter officiating, C80, con 
ſecration of the ſacrament, 68 1. polture 
the communicants, 681- COMMUN Lon 
both kinds, 681. bread and wine remain- 
ing, how to be diſpoſed of, 652, obiatio!n: 
due to the miniſter, 682. how often in th 
year to be adminiftred, 632. pena ty o af de- 
praving the holy communion, 683. ferv.c 
when there is no communion, 684. 


Lunatick, whether he may marry, 4 18. 


whether he may make a will, 505. gut- 
dians of lunaticks, 539. 


M. 


i. 672. 


who, 11, 60. 


them, i. 685. 


become due, ii. 567, 698. 


Who may marry, ii. I. at what age, 1. 
conſent of parents or guardians, 3. le- 
tical degrees, 4. dumb perſons, i 3. i hora 
and lunaticks, 1 3, 781. prieſts, 13. 
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. Clerks in chancery, 15. doors of. the 
Civil law, 16. 

Of marriage contracts; ſpouſals, what, 
i, 16. de praeſenti, 16. de futuro, 16. 
not to be made e 16. age for 
contracting, 16. xt remedy ſhall be 
upon the contract, 17. infant's contract 
how far binding, 17. What conſent ſhall 
anicunt to a contract, 19. 

Of banns: previous notige, ii. 19. 

to be publiſhed, 19. at what times, 


Y 2 
proclamaticn thereof, 20. 


where 
20, 
diflent of pa- 


rents or guardians, 20. certificate of 
"og * A} 1 * - 
banns publiſhed, 20, regiſter of banns 
publithed, 33. 
Of licence; who may grant, ii. 21. to 


7 


to be 
foro STA. 
815 


given, and 
| 0 755 23. 
When and 2 55 e to be ſolemniæed, ii. 23. 

ciandeſtine marriages, eccleſin ical pu- 


whom, 21. {ccuri ty 


1 1 
oath 10 Ce NAQGE; 2 3 


niihment theicot, 24. pecuniary fortei- 
ture, 20. iciony, 28. mairiage to be 
void, 29. 

Form of ſolemniza tion, 11. 30. witneſſes 
preſent, 30. impediments alledged, 30. 
ring, 31. ſacrament, 31. ſermon, 31. 

Fee tor marriage, ii. 32. whether any is 

due where the perſons are not married, 

R Shar of marriage, ii. 33. 

Certificate of mairiage, ii. 34- 

Trial of marriage; by the eccleſiaſtical 


judge, ji. 34. biſhops certificate thereof, 
35. evidence of marriage, what ſhall be 
ſufñcient, 36. 

Divorce: c 


C 
1 QGI1.01CCs . l, 


antics thereof, ji. 38. two kinds 
u vinc {TUE — for contan- 
it y, — for impuberty, — 
Fricidit', 39. a tnoro et menſa, — for 
| cruelty; 40. divorce not to 
contetzon of the parties, 


Zuinttev 


| 11 2 
41. Whit hall be deemed a coiapenſa— 
tion of the crime, 42. ſentence of di- 
} N *. 42 9 
voice, 42. cots on both ſides to be paid 
! K 1 
hy fie Butt! 1.1 ts A, 


ecciliatical cognizance, ii. 
white the parties live ſe— 


ether the wife may dit- 


4 <- e ond 
p.rate, 4.4» 
bol LiCicol, 43. 

Llopement: how lar the huſband in ſuch 
cite is anſwerable for the wife's debts, 
ii. 44. ſeparating by conſent, 44. wife 
turned away, 44. Icaving the huiband | 


ERS, 


without conſent, 45. living with an adul- 
terer, 46. 

— Deviſe in reſtraint of marriage, how far 
valid, I. 570. 

— Marriage brocage bonds, whether valid, 


Ii. S472. 
arty zbom of king Charles the rſt, to be 
ooierved, as a day of faſting and humilia- 


ion, 3 504. 


aa. Ot = ”- }- 4 

Mar, what, ii. 47. how tithable, 423. 

Maturines, a religious order of [ri [Ss ii. 58. 

Map the twenty ninth. to be obferved annu- 
ally as a day of thankſgiving,. i. Co. 


erb. dilts. how far within the act of tole- 
ration, i. 524. 

Metropolitan, who, i. 138. 

Middle te r, re giſtey of wills there, ii. 172 

Pibwives, occaſion of being licenſed, ii. 47. 

their oath, 47. a temporal, not ee 
ofñice, 49. 

Milk, tithe of, ii. 431. ; 

Mills, chargeable to the church rate, i. 27 3. 

tithe thereof, how to be paid, ii. 220 

nes, in glebe lands, whether they may be 

wrought, 1. 588. 

Minozics S, corruptly, 
54. 

Minitker,; ambiguous ſi. gnification of the word, 
ii. 107. 

Millal, what, i. 266. 

Mirt tithes, what, ii. 375. 

Modus decimandi, what, ii. 390. muſt have 
a reaſonable commencement, 391. muſt be 
ſomething for the parſon's benefit, 292. 
muſt not be one tithe in lieu of another, 
392. muſt be different in kind from the 
thing that is due, 393. mult be certain, 
393. ancient, 305. e 396. without 
interruption, 396. how deitroyed, 390. 
how to be wried, 396. 

Monaſteries: 

Origin of monaſteries, ii. 50. appropria— 
tion of churches made to them, i. 50. 
The ſeveral forts of monks; — ben<dictines 

— cluniacks — grandmontines — car- 
thuſiays — ciſtertians, or bernardines — 
lavignians, or fratres griſei — tironenſes 
— culdees, ii. 50, 1, 2. 
Canons, ſecular, regular; 


3 
I. 


whence ſo called, 


— auguſtines — 


order of St Nicholas — order of St Vic- 
tor — of St Mary of Merton — prae- 
monſtratenſes — gilbertines — order of 


the holy ſepulchre or holy croſs, 52, 3. 
5 O 2 


Nuns; 
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Nuns; whence ſo called, ii. 54. ſeveral | 


ſ{crts of Nuns, 54. order of Fontevrault, 
54. of St Clare, or minoreſſes, 54. or- 
der of St Bridget, 54. 

Friers; whence fo called, ii. 55. — domi- 
nicans —- franciſcans -— capuchins — 
trinitarians, or maturines — carmelites 
— croſſed or crouched friers — auſtins, 
or eremites — order of the ſac — beth- 
lemites — order of St Anthony of Vien- 
na — bonhommes, 55, 6, 7. 

Military orders; — knights hoſpitalars — 
templars — order of St Lazarus, ii. 57. 

Of the ſeveral kinds of houſes, — cathe- 
drals — colleges — abbies — priories — 
preceptories — commandries — hoſpitals 
— frieries — hermitages — chauntries — 
free chapels, ii. 58, 59, 60. 

Ofticers therein, — abbat — prior — ſub- 
abbat — ſubprior — magiſter operis — 
eleemoſynarius — pitantiarius — ſacriſta 
— camerarius — cellerarius — theſau- 
rarius — præcentor — hortilarius — in- 
firmarius — refectionarius — coquinarius 
— gardinarius — portarius — writers — 
annaliſts, 11, 60, 1, 2. 

Diſſolution, — templars diſſolved — other 
diſſolutions before the 27 Hen. 8. — diſ- 
ſolution by the 27 Hen. 8. — by the 
31 Hen. 8. — by the 32 Hen. 8. — by 
the 37 Hen. 8. — by the 1 Ed. 6th; ii. 
62—07. 

Obſervations: number of houſes ſuppreſſed, 
11. 68. value, 69. number of perſons, 70. 
how the revenues were diſpoſed of, 70. 
concluſion, 70. 

How far their lands were exempt 
from tithes, 11. 379. 

Monuments erected in the church or church- 
yard, 1. 196, 263. 


£952avians, their affirmation to be taken in- 


ſtead of an oath, it. 5, 100. exempted 
from ſerving in war, i. 525. 

MPozt d' anceſtoz, alive of, what, i. 76. 

Moꝛtgage, deviſe thereof paſſeth the lands, 
ii. 559. aſſets for payment of debts, 669. 
how far preferable in payment to other 
debts, 680. 

Moztmain, what, ii. 72. reſtraints of mort- 
main, 72. Teiaxation of thoſe reftraints, 74. 
further reſtraints by the 9 Cz, 2. c. 36. ii. 
70. colleges how far atected thereby, i. 

340. * : 

Moztuarp, what, ii. 80. limitation of mor- 
tuaries by ſtatute, 8 1. bew recoverable, 85, 


mortuaries in the dioceſes of Bangor, Lan- 
daff, St David's, and St Aſaph, 83. in the 
archdeaconry of Cheſter, 8 3. in the arch- 
deaconry of Richmond, 83, 4. 
Putter, meaning thereof in legal accepta- 
tion, i. 93. | 
Multers, not to be in the churchyard, i, 277. 
MWpcel ſynod, what, i. 155. 


N. 

Hailer, James, indicted for blaſphemy, i; 
241. 

National ſynod, i. 399. 

Nave of the church, whence ſo called, i. 242 

Ne admittas, writ of, what, ii. 80. 

New ſtyle eſtabliſhed, i. 622. 

Next avoidance, how far grantable, i.“ 
form of ſuch grant, 35. 

Nocturn, what, ii. 86, 261. 

Non-confkozmiſts, Sce Diſlenters, 

Non decimando, what, ii. 389. 

FNon-reſidence, Sce Reſidence, 

Notabilta bona, what, ii. 602. 

Notary publick, who, ii. 86. how appoint- 
ed, 87. how ſworn, 87. his office in con- 
teſtation of ſuit, 87. authenticity of his 
proceedings, 87. 

Novel diſleiſtn, aMize of, what, ii. 88. 

November the fifth, to be obſerved annually 
as a day of thankſgiving, i. 602. | 

Nuncupative will, what, ii, 525, 6, form 
thereof, 773. 


O. 
Oath: 

Lawfulneſs of an oath, ii. 88. oath ex of- 
hcio, 88. oath of calumny, 90. volun- 
tary or deciſive oath, 91. oath of truth, 
91, oath of malice, 92. ſuppletory oath, 
92. oath in animam domini, 94. oath 
of damages, 94. oath of coſts, 94. oath 
of purgation, 94. other oaths of uſe in 
the courts, 94. oath of allegiance, 95, 
G7. of ſupremacy, 95, 97. of abjuration, 
95, 98. oaths of quakers, 95, 99. of the 
moravians, 95, 100. of infidels or aliens, 
96. oaths and declarations to qualify tor 
offices, 96. forms of the ſame, 97. 

Oath of the king at his coronation, i, 282. 
ii. 357. of biſhops at their conſecration, 
i. 145, 149. of rural deans, i. 473. of 
canonical obedience by perſons preſented 
to a benefice, i. 116. againſt ſimony, ii. 
336. vicar's oath of relidence, i. 110, 7. 
ii. 313. curate's oath of obedience, i. 
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219, 432. oath of office by ſurrogates, 
ii. 21, 362. by publick notaries, ii. 87. 
by caurchwardens, i. 287, 8. by ſideſ- 
men, i. 288. by midwives, ii. 47. of 
executors, ii. 618. of adminiſtrators, ii. 
640. 

Obit, what, ii. 100. 

Ovlations, what, ii. 100. 

Oblervants, an order of friers, ii. 55. 

Obventions, What, ii. 100. 

Offerings, whether due of common right, 
ii. 101. how recoverable, 102. 

Offerto2yp, what, i. 262. alms collected at 
the ottertory, how to be diſtributed, 680. 
Office; whether grantable to two jointly, 
1. 421, 2. grant thereof how reſtrained by 
the diſabling ſtatute of the 1 Eliz. i. 642, 
3. office not to be fold, i. 419. appoint- 
ment of officers in the eccleſtaſtical courts, 

1. 417. oaths and declarations to qualify 

for offices, ii. 96. 

Official, who, ii. 102. official of the arch- 
deacon, i. 69, 209. official principal, his 
qualification, i. 209. his juriſdiction and 
power, 210. duration of his office, 212. 

Old ſtyle, aboliſhed, i. 622. 

Dption, what, i. 172. 

Oꝛatozp, what, i. 214, 5. 

Ozcharos, tithe thereof how to be paid, ii. 
423. 

Dyinal, what, ii. 102. 

Owinary, who, ii. 102. 

Ozdination; of the order of prieſts and dea- 
cons in the church, ii. 103. of the form 
of ordaining prieſts and deacons, annexed 


to the book of common prayer, 105. the 


lame eſtabliſhed by the thirty nine articles, 
105, by canon, 105. by act of parliament, 
105. all other forms aboliſhed, 105. of the 
time and place for ordination, 106. of the 
qualification of the perſons to be ordained, 
106. age, 106. title, 107. teſtimonial, 109. 
examination, III. letters dimiſſory, 112. 
of oaths and ſubſcriptions previous to the 
ordination, 114. form and manner of or- 
daining deacons, 114. form and manner of 
ordaining prieſts, 115. fees for ordination, 


116. ſimoniacal promotion to orders, 118. 


general office of deacons, 118. general of- 
hee of prieſts, 120, exhibiting letters of 
orders, 121. archbiſhop Wake's directions 
to the biſhops of his province, in relation 
to orders, 121. 


Ozgans in the church, i. 265. : 


Oznaments of the church, i. 2 50. 

£ 2phans, court of, in London, ii. 740. 
Diculatozy, what, ii. 130. 

Dittarp, who, ii. 130, 331. 

Outlaw, whether he may make a will, 11, 


514. 
Oxkozd, See Colleges. 


* 
Pall, what, ii. 130. 
Pannage, what, ii. 130. 
Paper, duties thereon to be drawn back tor 
certain books printed in the univerſities, i. 


347. 

Paptiits, Sce Popery, 

Paraphernalta, what, ii. 17, 131, 649. whe- 
ther deviſable by the huſband, 650. whe- 
ther good againſt debts, 651. 

Pardon, effect thereof in eccleſiaſtical Mat- 
teig, 11. 431. 

Portſh; firſt inſtitution of pariſhes, i. 48, 
49, 138. ii. 132. perambulation of the 
boundaries of pariſhes, ii. 133. bounds of 
pariſhes where to be tried, ii. 134. 

Partſh clerk, who, ii. 135. his qualification, 
125. how to be appointed, 135. how t9 
be admitted, 136. whether a licence is ne- 
ceſſary, 138. his ſalary, 136. the fame how 
recoverable, 137. how removable trom 
his office, 138. 

Parochial chapel, what, i. 217. parochial 
library, i. 668. 

Parſon, who, ii. 139. parſon imparſonce, 
139. | 

Partridges and pheaſants, whether tithable, 
li. N 

Paſſing bell, on departing out of this lite, 
ji. 334. 5 

Patriarch, who, i. 138. 11. 139. 

Patron, Patronage, See Advowlon. 

Peiuliar, what, il. 139. royal, 139. archi- 
epiſcopal, i. 139. li. 140. epiſcopal, ii. 
140. of deans, prebendaries and others, 
140. of monaſteries, 141. appeals trom 
places exempt, i. 43, 45. li. 142. vifitation, 
of places exempt, ii. 142. 0 

Penance, what, ii, 142. private, _publick, 
ſolemn, 143. regulations thereot by canon, 
144. by ſtatute, 144. difpoſal of the com- 
mutation money, 145. FEES 

Penſton, what, ii. 146. origin thereof, i. 50. 
ii. 146, 7. how recoverable, it, 1475 8. 

Pentecoſtals, what, i. 219, ii. 148. ho] 
recoverable, li. 149. Sb, | 
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Perambulation of the boundaries of pariſhes, | 


ae 

Perinde valere, writ of, what, ii. 149. 

Periury in the eccleſiaſtical court, how pu- 
niſhable, ii. 149, 150. 

Perpetual curate, IN Curates. 

Berſonal gy. what, ii. 375, 436. 

eren, penc „What, 41. anciently 
paid to the ee of Rome, 174. abo! liſhed, 
174. 

Phpücians, how far neceſſary to be licenſed, 
ji. 150. 

Pie, what, i. 266. 63. 

Pigeons, tithe of, ii. 17 pigcons in a 
dove houſe go to the heir, 045. 

Pigs, tithe of, ii. 424. 

P. tenen in the religious houſes, who, 

61. 

Plates of biſhops, what, i. 156. 
Plantations, wills there, it. 607. eſtate 
there, aſlets for payment of debts, 671. 
Plays, not to be acted in the church or 
churchyard, i. 277. nor within the uni- 

verſities, 383. 

Plough alms, what, ii. 153. 

Plurality, reſtraints thereof by canon, ii. 
154. by ſtatute, 155. diſpenſation of plu- 
rality, 159. regulations thereof, 162. man- 

er of obtaining a diſpenſation, 164. form 
of a diſpenſation, 125 leaſes of pluraliſts, 
107. 

_ Polygamy, what, ii. 167. puniſhment thereof, 
168. 

Pooꝛ bor, to be in churches, J. 461. 

Paperp; papal incroachments within this 
realm, ii. 171. popiſh juriſdiction aboliſh- 
ed, 171. nete pence aboliſhed, 174. firſt 
fruits and tenths taken from the pope, 175. 

. pope's preſentation to benetices, 175. ap- 
peals to Rome, 176. bringing bulls and 
other inſtruments from Rome, 178, popiſh 
books and relicks, 179, jeſuits and popiſh 
prieſts, 180. ſaying or hearing maſs, 183. 
frequenting conventicles, 184. torcign edu- 
cation of papiſts, 184. popiſh children of 
proteſtants, 186. proteſtant children of pa- 
pilts, 186. papiits not repairing to church, 
186. perverting others or being perverted 
ro popery, 193. entring into foreign ſer- 
vice, 193. refuſing the "oaths and ſubſcrip- 
tions, 194. armour and ammunition, 196. 
horſes, 198. popiſh baptiſm, 198. marriage, 
32, 198. burial, 199. heirs of popiſh re- 
cutants, 199. popiſh wife, 199. popiſh ſer- 


150, 174. 


ö 


** 
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vants or ſojourners, 200. popiſh (ch 
maſters, 200, papiſts ſhall not ſucceed +., 
the crown of this realm, 201. ſhall nc: 0 
in either houſe of parliament, 202. . 
not preſent to benefices, 203. papiſts G. 
be as excommunicated, 208. ſhall not 
pair to court, 209, mall not come .witl:i; 
ten miles of London, 209. ſhall not 
move above five miles from their habs. 
tion, 210. ſhall be diſabled as to law, 
ſic, and offices, 214. ſhall not be exc 
tors, adminiſtrators, or guardians; 
ſhali not inherit or take by deſcent, thy; 
or purchaſe, 215. inrolling deeds and yi! 
of papiſts, 215. regiſtring eſtates of pai! 
216. papiſts to pay double taxes, 
lands given to ſuperſtitious uſes, 215, | 
ſentment of papiits to the courts {,-/, 
and temporal, 220. information 40. 
papiſts not reſtrained to the proper cy 
221. peers how to be tried in cafes ct re 
cuſancy, 221. papiſts confort ning, 221, fl 
ving of the eccleſiaſtical juriſdic ais 
— form of the declaration ag! Jan 
98, | 

Jo2tarits, in the religious houſes, who, it, 


— 


* 


1. 
Poztifozium, what, i. 266. ii. 102. 
Doztion of tithes in another parith, it. 36. 
Poztuis, what, i. 266. ii. 102. 
Potatecs, tithe of, ii. 422. 
Dꝛaedial tithes, what, 11. 375. 
["PMEMMarentes, [a religious 
nons, ii. 53. 
Pie 1 — in the writ of 
mons to parliament, i. 401. 
Dae mu. nite, ſtatute of, ji. 176. 
PDꝛeachi ug, not to be without licence, 


order of ca- 


ine 


279. duty of preachers, 280. prayer b. 
ſore ſermot n, 281. 
Pꝛebendarp, ho, i. 446. 
Pꝛetentog, in the religious houſes, Who, 
I. 


Pꝛeceptozies, in the religious houſes, What, 
ii. 59. 

P2erogative court, ii. 223. 

Pꝛelcription, concerning tithes, what, ii. 
389. preſcription in the common and ee 
cleliaitical laws different, 297. what lengen 
of time will create a preſcription in the cg 
cleftaſtical courts, i. 59, 257, 259. ii. 244z 
449, 494, 016. 

P2eſentacton to a bencficg, i. 97. 2 
between preſentation, and nomination, 

preſer * 


$3 wy „ 2 
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preſentation to be to a void benefice, 97, 
preſentation by an infant, 98, by copar- 
ceners, jointenants, and tenants in com- 
mon, 98. by executors, 98. by the huſ- 
band in right of his wife, 99. by tenant in 
dower, 99. by the mortgagee, 99. by the 
king during the vacancy of a bithoprick, 
99. by the king on promotion to a biſho- 

- prick, 100. by the lord chancellor of be- 
nefices in the king's gift, 101. Whether an 
alien may be preſentel, 102, whether a 
layman, or a deacon, 103, a plurzlift, 103. 
whether a man may preſent himie't, 103. 
whether the ſon next immediately after his 
father, 103. within what time a preſenta- 
tion ſhall be, 104. whether it may be by 
word, 105. form of 2 preſentation, 105. 
whether it may be revoked, 106. examina- 
tion of the perſon preſented, 107. original 
right of examination in the biſhop, 107. 
time for examination, 108. manner of ex- 
amination, 109. biſhop's refuſal of the per- 
ſon preſented, 111. cauſes of refuſal, 111. 
notice of refuſal to be given to the patron, 
111. remedy for the clerk refuſed, by du- 
plex querela, 113. for the patron, by quare 
;mpedit, 115. 

Pielentments of churchwardens, origin 
thereof, i. 290. to be framed upon articles 
of inquiry, ii. 488. to be upon oath, 488. 
how far it may be ſafe to preſent upon 
common fame, 489. preſentment in what 
manner to be made, 490. at what times to 
be made, 490. penalty for not preſenting, 
491. 

Dueſt, a word of ambiguous import, ii. 119. 

Dumate, who, i. 138. 

Atincipal treditoz, in what caſe adminiſtra- 
tion granted to him, 11. 636. 

152102 and prioreſs, who, 11. 60. 

uozies alien, ii. 59. 

\tvileges of the clergy, ii. 224. not bound 
to ſerve in a temporal office, 224. not re- 


{trained from ſerving in a temporal office, 


224. not bound to ſerve in war, 226. not 
bound to appear at the torn or leet, 226. not 
to be arreſted in attending divine ſervice, 226. 
penalty for laying violent hands on a clerk, 
227. ſhall have the benefit of clergy more 
than once, 228. exempted from ſerving 
on juries, 229. ſhall not be amerced after 
the quantity of his ſpiritual benefice, 229. 
how far ſubject to penſions or ſervices to 
the king, 229. ſheriff not to levy on his 
eccleſiaſtical goods, 230. diitreſies not to 


F 


be taken in the lands of the church, 230. 
how far liable to taxes and other publick 
charges, 2 32. | 

Pꝛobate of wills, ii. 601. 

Pꝛotels, ſerving on the lord's day, i. 675. 

Pꝛoctoz, who, ii. 237. his general duty, 
238, 9. not to act without the advice of an 
advocate, 238, not to be clamorous in 
court, 239. 

Dꝛocurations, whence ſo called, i. 474. an- 
ciently made by proviſions in kind, ii. 492. 
now converted into money, 493. how re- 
coverable, 494. whether payable by lay 
Impropriators, 494. 

Pꝛofanenels, indickable at common law, ii. 
240. depraving the chriſtian religion by 

words or writing, 240. profaning the ſame 
in ſtage plays, 2.41. 

Dohibition, not grantable in caſes merely 
ſpiritual, ii. 242. not for proceeding by 
the canon law, 243. not for trying tempo- 
ral incidents, 243. not for a temporal con- 
ſequential loſs, 243. for temporal matter 
mixt with ſpiritual, 244. on trial of cu- 
ſtoms, 244. on the conſtruction of acts of 
parliament, 245. on refuſal of a copy of 
the libel, 246. on a collateral ſurmiſe, 246. 
on the huſband's ſuing on the wife's cauſe 
of action, 246. ſuggeſtion to be firſt moved 
in the ſpiritual court, 246. affidavit to be 
made of the ſuggeſtion, 247. ſtrict proof 
of the ſuggeſtion not neceſſary, 247. ſug- 
geſtion traverſable, 247. not to be granted 
on the laſt day of the term, 248. in what 
caſe it may be after ſentence, 248. in what 
cafe the plaintiff may have a prohibition to 
ſtay his own ſuit, 248. party dying, 249. 
colts, 249. obfervation on the frequency 
of prohibitions, 250. 


Pꝛotocol, what, ii. 87. 


Pꝛovincial conſtitutions, what, Prey. page 

8. provincial ſynod, i. 399. 

Pꝛoviſozs, ſtatutes of, i. 412. ii. 176. 
Plalmoedp in churches, ii. 278. 
Mublick notary, ii. 86. 

Publick worſhip; 

Due attendance on the publick worſhip; 
all perſons to reſort to church, ii. 251. 
on pain of puniſhment by the cenfures 
of the church, 251. on pain of 12d a 
ſunday, 251. on pain of 20] a month, 
253. on pain of being diſabled from of- 
fices, 2.53. penalty of harbouring ſuch 
recuſant, 253. recuſant conforming, 254+ 

| Lſtabliſh- 
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Eſtabliſument of the book of common 
prayer; — power of the church to de- 
cree rites and ceremonies, ii. 254. li- 
turgy before the acts of uniformity, 254. 
by the act of uniformity of the 2 Ed. 
6th, 255. of the 5 Ed. 6th, 257. of the 
1 Eliz. 258. of the 13 & 14 C. 2d, 259. 
books of common prayer to be provided, 
264. declaration of aſſent thereunto, 265. 
ſubſcription and declaration of conſor- 
mity thereto, 206. penalty of contemn- 
ing or not uſing the ſame, 208. penalty 
of being preſent at any other, 271. 

Orderly behaviour during the divine ſer— 
vice; by the canons, ii. 272. by the ſta- 
tute of the x Mary, 273. by the act of 
toleration, 275. by the riot act, 275. 

Performance of the divine ſervice in the ſe— 
veral parts thereof, ii. 275, common 
prayer to be uſed on holidays, 275. on 
other days, 275. in what part of the 
church, 275. habit of the miniſter offi- 
ciating, 276. morning and eycning prayer, 
277. pſalms, 277, litany, 277. prayers 
and thankſgivings after the litany, 278. 
ſinging, 278. publication of eccleſiaſti- 
cal matters in the church, 279. preach- 
ing, 279. homilies, 282. publication of 
acts of parliament, and other temporal 
matters in the chuch, 283. 

Pulpit to be in churches, i. 261. 
Dur auter vie, woat, ii. 754. 
Purgation, the form and manner of it, ii. 

284, 5. aboliſhed, 94, 284, 5. 


Quakers, laws againſt them before the act 
of toleration, i. 517. how far exempted 
from the penalties thereof by that act, 519. 
520, 521. their affirmation admitted initead 
of an oath, 525. forms of their affirmations 
and declarations inſtead of oaths, ii. 95, 
99. their tithes and church rates how re- 
coverable before juſtices of the peace, 1. 275. 
ii. 456. legality of their dicipline, ii. 779. 

Quare tmpedtt, in caſe of the biſhop's refu- 
ſal of a clerk preſented, i. 115. ii. 285, 
form and manner of trial, 20—33. 

Qusre intumbzavit, writ of, ii. 285. 

Nuare non admiſit, writ of, ii. 286. 

Nuarrelling in the church or churchyard, i. 
277. | 

Queen Anne's bounty for the augmentation 
of ſmall livings, i. 574. 


Querela dupler, what, i. 113. 

Queſtmen, who, i. 283. how appointed, 
28 3, 28 5. 

Quod permittat, writ of, ii. 286. 


R. 

Rape, puniſhment of it, ii. 289, 299. 

Rape ſeed, tithe therecf, ii. 406. 

Liatcliffe, Dr, his travelling phyſi-1ans, i. 22 

Kate, for the repair of the church, i. 268. 

Vationav:ft parte bonozum, writ of, ii, 738. 

Keader, in what caſcs allowed in the church 
ii. 290. antiquity thereof, 291. how ap- 
pointed, 291. 

Reading desk, to be in churches, i. 261. 
firſt inſtitution thereof, ii. 276. | 

URealocualle part, of widows and children, 
what, ii. 736. 

| Kerorutzan:es, in what order of debts to be 

paid, 11. 680. 

Uccollects, an order of friers, ii. 55, 

Keconciliation, of a church, what, i. 237. 

KRecorſecration, of a church, when necet- 
ſary, i. 236. 

Me⸗ cone tion, what, i. 483. 

Veculant, who, ii. 180. 

Refectionarius, in the religious houſes, who, 
11, 61. 

Refuſal, by the biſhop of a clerk preſented 
to a benefice, i. 111. cauſes of refuſal, 111. 
notice of refuſal] to be given to the patron, 
111. remedy for the clerk refuſed by du— 
plex querela, 113. for the patron by quare 
impedit, 115. 

Rentiker, how appointed, ii. 292, 3. his of- 
hce and duty, 292, 3. 

Recgiter book, firſt inſtitution thereof, ii. 


296. to be provided by the pariſh, i. 263. 
how to be kept, ii. 296. regiſter book good 
evidence, 296. whether diflenters have a 
right to be inſerted in the church regiſter, 
297. regiſter of marriages in particular, 
297. of burials in particular, 298. 


Rent in arrear, goes to the executor, ii. 646. 


in what order of preference to be paid 
amongſt debts, 680, 

Repair, of the church, i. 247. 

Reſidence, by canon, ii. 299. by the com- 
mon law, 299. by ſtatute, 300. hoſpitality 
to be kept by non-reſidents, 309. leaſes of 
non-reſidents, 310. reſidence of biſhops, 
311. of deans, 311. of prebendaries and 
Canons, 312. of rectors and vicars, 312. 


| of curates, 314. of pluraliſts, 314. of per- 
ſons 


A TABLE of the 


ſons preſented by the univerſities to popiſh 
livings, 314- 

Reſiduary legatec, in what caſe he ſhall have 
adminiſtration of the effects, ii. 636. 

Reſignation, what, ii. 314. to whom to be 
made, 314. whether it muſt be made in 
perſon, 315. mutt be abſolute, and not con- 
ditional, 315. muſt be accepted by the pro- 
per ordinary, 316. ordinary's power to re- 
fuſe, 316. from what time lapſe after re- 
ſignation ſhall incur, 317. corrupt reſigna- 
tion, 317. general bond of reſignation, 
whether valid, 340, 1. 

Reſpond, what, ii. 261, 318. 

Reſtozation of king Charles the ſecond, to 
be obſerved as an holiday, 1. 604. 

Review, commiſſion of, i. 44. 


Richmond archdeaconry, probate of teſta- | 


ments there, 11. 628. 

Might of advowlon, writ of, what, i. 19. 

Ring, in marriage, ſignification thereof, ii. 
31, 

Ringers, their ſalary, i. 265. 

Robbery, on the lord's day, hundred not an- 
ſwerable for it, 1, 676, 

Rochet, what, ii. 318. 

Rogation days, what, i. 597. 

Ropal diſpenſation, ii. 163. 

Rural dean, antiquity of the office, i. 472. 
apportioning the diſtrict, 138, 472. ap- 
pointinent of rural deans, 472, their oath 
of office, 473. their helding rural chapters, 
473. their attendance at the biſhop's vitt- 
tation, 474. their judicial and other au- 
thority, 475. continuance in their office, 
475. their diſuſe, 476. 


. 
Sabbath, or lord's day, due obſervation 
thereof, 1, 670. 
Sar, order of, in the religious houſes, li. 
56. 
Sacraments, ii. 318. 
Dacrilege, i. 279. 5 
Sacriſta, in the religious houſes, Who, ii. 
61. | 
Saftron, how tithable, ii, 422. 


Saint Anthony of Vienna, friers of, ii. 56. 


Clare, nuns of, ii. 54. 


26. 


of, i. 
der, ii. 57, 
Martin's, dean of, i. 471. 
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John's college in Cambridge, caſe 


azarus, knights of, a religious or- 
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N DanQuary, privilege of, aboliſhed, i. 280. 

Saviguians, an order of monks, ii. 51. 

Schools, power of foundation, ii, 319. 
ſchoolmaſter whether neceſſary to be licen— 
ſed, 320. penalty on papiſts teaching ſchool, 
323. diſſenters how far allowed to teach 
ſchool, 323. whether the ordinary may 
proceed to deprivation ſor teaching with- 
out licence, 324. in what cafes curatcs 
ſhall have the preference in teaching ſchool, 
324. ſchools tubje&t to a commitſion of 
pious uſes, where there is no viſitor, 325. 
whether the viſitor's power is concluttve, 
325. governors, Co nomine, are not viſt- 
tors, 326, whether the truſt ſurviveth, on 
the feoffees dying away beyond the limited 
number, 327. ſchools how far liable to the 

publick taxes, 328. 

Scire facias, writ of, what, ii. 444. 

Scotland: 

Cuitom of diſtribution of inteſtates effects 
there, ii. 782. 

Epiſcopal miniſters there, to pray for the 
king and royal family, i. 529. 

Marriages there, in fraud of the ſtatute, 
ii. 28. 

Scats in churches, origin of the diſtinct pro- 
perty therein, i. 254. of common right to 
be repaired by the pariſhioners, 254. uſe 
of the ſeats in the pariſhioners, 254. bi- 
ſhop to diſpoſe of the ſame, 254. church- 
wardens power to diſpoſe of the ſame, 255. 
reparation neceſlary to make a title, 255. 
ſeat not to go to a man and his heirs, 255. 

| feat may be preſcribed for as belonging to 

an houſe, 256. and not as belonging to 
the land, 256. priority in a feat may be 
preſcribed for, 256. biſhop's diſpoſal of 
ſeats in the chancel, 256. impropriator's 
ſeat in the chancel, 256. vicar's ſeat in the. 
chancel, 257, ſeats pulled down, what 

{hall become of the materials, 258. rizht 

| to ſeats, where triable, 259, 

Sees of biſhops, what, i. 199. 

Select veſtry, ii. 478. 

Sentente, definitive, ii. 328. interlocutory, 

3328. ſentence muſt be in writing, 329. 
muſt be pronounced in preſence of the 

parties, 329. 

Sentences of ſcripture, on the walls of the 
church, i. 263. 

Sequeſtration; during the vacancy of a be- 
nefice, ii. 329, 474. where none will ac- 
cept a bencfice, 329. during a ſuit, 329. 
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for neglect of duty, 329, for debt, 329. 
for dilapidations, 330. who ſhall have the 


profits pending an appeal, 330. ſequeſtra- 


tor's duty in receiving the profits, 330, 
474. how to account, 330, 331, 475. ſe- 
queſtration diſcharged, 330. 

Secmons, directions concerning the ſame, 
ii. 279. 

Sexton, whence ſo called, ii. 331. how ap- 
pointed, 331, 2. where the office is elec- 
tive, whether a woman may vote, 331, 2. 
whether a woman may be elected, 331. 2. 
whether a mandamus lies to reſtore a ſcx- 
ton, 331, 2. how dilplaced, 3: 

Shipton, prebend of, annexed to the pro- 
feſſorſhip of Jaw in Oxford, i. 103, 

Nod, ſealing of, i. 195, 280. 

Sic*, viſitation of, ii. 332. communion of 
the ſick, 333. departing out of this life, 
334* ; 

Sibelmen, who, i. 283. 
283. their oath of office, 288. 

Digntkicav! t, on a writ de excommunicato 
capicndo, 1. 548. 

Simonp, by the canon Jaw, ii. 334. oath 
againſt ſimony, 336. ſimony by the ſtatute 
law, 337. concerning bonds of reſignation, 
340, 1. form thereof, 346, 

Simple contract debts, to be lat in pay- 
ment, ii. 682. 

Dine cure; original of ſine-cures, ii. 347. 
there muſt be more than one incumbent to 
wake a ſine- cure, 347. poſſeſſion of ſine- 


cures how obtained, 347, not within the 


ſtatute of pluralities, 348. 

Dinging of pſalms in the church, ii. 278. 

Slander, how far of ſpiritual cognizance, i, 

476. 

| Small tithes, what, 11. 375. 

Dodomp, i. 184. 

Son, whether he may be preſented to a be- 
nefice immediately after his father, i. 103. 

Soul⸗ſhot, what, ii. 80. 

Spalato, archbiſhop of, made dean of Wind- 
for; i. 102. 


how appointed, 


— 


Spoliation, writ of, what, ii. 348. in what 


cafes grantah le, 348, 

Spoꝛts, how far permitted on the Jord's day, 
i. 674. king James the friſt, his book of 
ſports, 675. licenſed by king Charles the 
firſt, 241. 

Stamps, on the ſeveral eccleſiaſtical inſtru- 
ments, ii. 349. 
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 DubTeacon, who, ii. 351. 


Dtatute law, what, Pref. page 18. ſtatute 
inflicting no penalty, how to be inforced, 
ii. 37. 

Stipendiary prieſts, who, i. 433. ii. 


Striking in 8 


the church or Churchyard, 1. 278. 


Dubſcription ; 

To the 39 articles; by perſons to be or 
dained, ii. 114. by clerks at inftituticn 
to a benefice, i. 117. by perſons elected 
in colleges, 344. by officers in t 
eccleſlaſtic al courts, 419. by lecture 
660. by curates, 431. by ſchool alc: 
1. 320. by diflenting teacher 
by anabapti ſts, 521. 


7 
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To the bhask of common prayer; by clerk, 
at in{titutic os i. 118. by pe: 1 is elec 
ted in colleges, 343. by curates, 431. 


To the three Wt fr concerning the lu- 
Premacy, the common prayer, and the 
39 articles; by perſons to be ordajt, 
Il. 114. by clerks at inſtitution, i. 117. 
by lectures s, 600. by curates, 431. by 

ſchoolmaſters, ii. JR. 

Duffragan biſhops, who, i. 178. their ſees, 
178. "their nomination and ee 
179. their power, 179. now diſuſed, 180. 

Suicide, it. 351. 

Sundap, due obſervation thereof, i. 670, 

Super-infitution, what, i. 121. 

n 1062S of a will, their autho: 1ty, It, 


345 

Duppoſititions births, i. 89. 

Dep2emacy; the king's ſupremacy by the 
common law, ii. 351, by the canons of 
the church, 352. by ne thirty nine art- 
eles, 353. by act of parliament, 353. 
king's ſtyle and — 354. penalty = 
denying the king's ſupremacy, 354. penalty 
of aſſerting the pope's ſupremacy, 350. fu- 
premacy limited and defined by the acts of 
ſettlement at the revolution, 255. by the 
act of union of the two kingdoms of Eng 
land and Scotland, 361, oath of fuptc- 
macy, 95, 97, 350. 

Surgeons, how far neceſlary to be licenſed, 
. 11, 2: 

Durplices, to be provided in churches, i. 261. 

Surrogate, who, ii. 361. his oath of office, 
21, 362. bond for the due performance of 
his oihce, 21. 

Surrender, by deed, i. 638. in law, 638. 

Dulpenſton, ab officio et "heneficio: Il, 302, 
ab ingreſſu eccleſiae, 362. 


, 


Swans, 


Swans, tithe of, ii, 435. 

Swearing, puniſhment thereof, by the ca- 
non law, ii. 363. by ſtatute, 363, 

£5 winburae, his character, ii. 735. 

Sylva caedua, what, ii. 410. tithes thereof, 
410, 411. 

Dynod, general, national, provincial, dio- 
ceſan, ii. 365, 6. 

Spnodals, what, i. 204. ii. 366, how re- 
coverable, ii. 367, 

GL what, 1. 204, 


s 

Table of degrees of marriages prohibited, to 

be ſet up in the church, l. 263. 

Tem plor S, a religious order of knights, ii. 
57. ' difle Aved, 62. 

Tempozalties of biſhopricks, in the time of 
vacation, i, 162. 

Ten tommandments, to be ſet up in 
churches, i. 263. 

Tenants in common, who, i. 10. 
Tenchs, what, it. 175. anciently paid to 
the pope, 175. given to the king, 175. 

Terrier, required to be made, it, 367 au- 

thority thereof, 267. form thereof, 368. 
Tei, form therco? to be taken againſt tran- 

ſubſtantiation, ii. 98. 

Teſtament; difference between will and te- 
ſtament, ii. 504. 

Teſtes [ynodales, Who, i. 283, 291, ii. 
487. 

Teſtimonial, for orders, ii. 109. form 
thereof, 127, 8, 9. of a perſon preſented 
to a benefice, i. 109, 110. 

. pets in the religious houſes, who, 

ii. 61. 

Tithes: 

Origin of tithes in 4. noland, ii. 374. 

The ſeveral kinds of tithes, with their na- 
ture and properties, ii. 374. diviſion of 
tithes into prædial, mixt and perſonal, 
374. diviſion of tithes into great and 
ſmall tithes, 375. tithes reſtrained to 
the proper pariſh, 375. portion. of tithes 
in another pariſh, 376. tithes in extra- 
parochial places, to whom to be paid, 

76. 

Of what things tithes ſhall be paid; and 
of exemptions and diſcharges from tithes, 
ii. 376. of things that renew yearly, 
376. once in the year, 376, things of 
the ſubſtance of the earth, 377. things 
fere nature, 377. barren land, 377. 
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foreſt land, 478. glebe land, 379. ab- 

bey land, 379. ancient demeſhe, 388. 

common appurtenant, 388. 

Of modus's, or exemptions from payment 
of tithes in kind; and of cuſtom and 
preſcription ; ii. 388. difference between 
cuſtom and preſcription, 388. de non Ce- 
cimando, 389, 781. de modo decimandi, 
390. modus muſt have a reaſonable com- 
mencement, as from a compoſition real, 
391. muſt be fomething No the parton's 
benefit, 392. muſt not be one tithe in 
licu of another, 392. er be ditferent 
in Kind from the thing that is 1 393 
muſt be certain, 393. ancient, 395. du- 
rable, 296. without encanta 396. 
modus how deftroyed, 396. how to be 
tried, 396, 

Of the ſeveral particulars tithable, ii. 398. 
Corn, and other grain, 398. balks and 

meres, 399. headiands, 399. ſtubble, 
399. rakings, 399. after-eatage, 399. 
fallow ground, 399. tares cut to feed 
cattle, 400. beans and peaſe, 400. 

Hay, and other like herbs and ſeeds, 
403. aftermowth, 404. after-eatage, 
405. clover. 405. rape feed, 406. 
woad, 407. fern, 407, heath, furze, 
broom, 407. 

Agiſtment or paſturage, 407. due de 
jure, 407. for what cattle, 407. not 
two tithes in the fame year, 408. by 
whom to be paid, 408. in what man- 
ner to be paid, 409. modus for the 
ſame, 409. | 

Wood, 400. whether it is tithable de 
jure, 409. whether it is a great or 
{mall tithe, 410. tiche of ſylva cædua 
by the canon law, 410. by the ſtatute 
law, 411. no tithe of wood for tim- 
ber, 411. but only of wood not fit 
for timber, 416. no tithe of the roots 
of trees, 417, nor of wood for hut- 
bandry or fuel, 417. nor for hucdles 
tor ſheep, 417. nor for hop poles, 417. 
for making bricks, 417. of fruit trees, 
417. of nurſeries, 417. in what man- 
ner to be paid, 417, by whom to be 
paid, that is, whether by the ſeller or 
buyer, 418. modus for the ſame, 418. 

Flax and he mp, to pay 5S an acre, 418. 

Madder, to pay 5s an ACre, 419. 

Hops, in What manner ebe 419. 

Roots and garden herbs and feeds, as 


turnips, parſley, cabbage, ſaftron, 422. 


5 2 Fruits 
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Fruits of trees; as apples, pears, acorns, 
423. 

Calves, colts, kids, pigs, 424. 

Wool and lamb; a mixt ſmail tithe, 425. 
at what time due, 425. in what manner 
to be tithed, 425. how to be proporti- 
oned indifferent pariſhes, 427. ſheep re- 
moved to avoid. the payment of tithe 
lambs, 428. theep dying or killed, 
429. lamb's wool, 429. ſheep agitted, 
429. locks of wool, 4 430. icveral ſtocks 
depaſtured together, 430. modus for 
the ſame, 4.30. 

Milk and cheeſe; a mixt tithe, 431. not 
milk and checie both, 431. payment 
thereof by canon, 431. cows depaſtu- 
ring in different pariſhes, 431. when 
milk ſhall be paid, and when cheeſr, 
432. agiſtment of milk cattle, 432. 
manner of tithing, 432. modus for the 
ſame, 433. 

Deer and conies, 434. 

Fowl ; as hens, ducks, geeſe, 435. ſwans, 
425. turkies, 435. pigeons, 435. par- 
tridges and pheaſants, 435. modus for 
the ſame, 435. 

Bees, 435. x 

Mills, fiſhings, and other perſonal tithes, 
436, 7,8. 

Of the ſetting out, and the manner of ta- 
king and carrying away of tithes, ii. 439. 
general manner of ſetting out, 439, not 
before the crop 1s cut, 440. the parſon 
may not ſet it out, 440. yet he may 
ſee it ſet out, 440. muſt take care 
of it after it is ſet out, 440. may ſpread 
and dry it upon the ground, 440, and 
carry it away, 441. but muſt not do wil- 
ful damage, 441. | 

Tithes how to be recovered, 11, 442. in- 

cumbent compelled to demand, 442. who 
to be ſued for the ſame, 442. to whom 
to be paid where the pariſh is not known, 

442. anciently recoverable in the county 

court, 443. recoverable in the fpiricual 

court; by the canon law, and by divers 
ſtatutes, 443. recovery of treble value in 
the temporal courts, by the 2 & 3 Ed. 
bth, 448. recovery of double value in 
the eccleſiaſtical court, by the fame ita- 
tute, 450. manner of ſuing for tithes in 
the eccleſiaſtical court, 451. ſuit for 
ſmall tithes before juſtices of the peace, 


454. ſuit for quakers tithes before ju- 
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ſtices of the peace, 456. tithes ſevered 
to be ſued for in the temporal courts, 
458. ſuits for tithes in the courts 6 
equity, 459. incumbent dying, 459. 

Tithes in London, ii. 459. 

Form of a leaſe of tithes, ii. 470. 
Tironenſcs, an order of monks, ii. 81. 
Elite for orders; what fhall be emed (if 

hicicnt, Ii. 1075 8. biſhop 10 provide 102 

clerk ordained without a ſufficicat title 
form thereof, 127. : 
Toleration, See Dibenters. 
Tomb ſtene, Sce Purtal. 

ZLoulure, what, ii. 234. 
Mraviubitanciation, condemned, i. 68; 
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form of the declaration ava 


A 
0 
. 


Trees, in the churchyard, whole pro; 
„ | 
Trentals, what, ii. 472. 
Trinitarian friers, a religious order, ii. 5 
Eropcr, what, ii. 4: | 
Tunic, what, ii. 472. 
Turkies, tithe of, ii. 435. 
Turnips, how tithable, li. 422. 


V. 
Uacation of a benefhce; who ſhall have the 
profits during the vacation, ii. 472. ſeque- 
{tration iſſued on a benctice becoming void, 
474. management of the profits, 474. ſup- 
ply of the cure, 474. ſucceſſor when to en- 
ter, 475. ſequeſtrator to account, 475. 
proportioning the profits with the predecci- 
ſor's exccutors, 475. 
Vacation of biſhopricks. Sce Biſhzps. 
Ueſtry, what, ii. 477. notice of the meeting, 
477. who may vote, 477. hindring per 
ſons from the meeting, 477. majority con- 
clufive, 477. power of adjourning, 47 
entry of acts made, 477. veſtry clerk, 47 
beadle, 478. ſelect veſtry, 478. 
Uettrp clerk, his appointment, ii. 478. 
Ui latca removenda, writ of, what, i. 122, 
ii. 480. effect thereof, i. 621. 


z 
Os 


Ucarages, endowment thereof upon appro- 


priation, i. 55. original endowments where 
likely to be found, 56, 57. vicarage a di- 
ſtinct benefice, 56. patronage of vicaragez 
how acquired upon endowment, 56. au- 
thority of endowments, 57. preſcription 
where the endowments fail, i. 58. ii, 390. 
trial of endowments, where, i. 58. what 
length of time creates a preſcription, 59. 
endowment to be conſtrued favourably, 59. 


how 
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how far the ordipary hath power to aug- 


ment vicarages, 60. augmentation of poor | 


vicarages by the governors of queen Anne's 
bounty, 574. vicarage how diffolved, 64. 
torm of the endowment of a vicarage, 65. 
U:car general, who, i. 208. how to be qua- 
lined, 209. his juritdiction and power, 210. 
for what term the office is grantable, 212. 
Uigil, what, i. 597. whence ſo called, 238. 
waat days to be obſerved as vigils, 597. 
Uiis ſ et mod! 3, cication, what, 1. 296. 
Tliner's inſtitution of a profeſlorſhip of the 
common law, 1. 426. obſervations on his 
abridgment of the common law, 426. 
Uication of churches and chapels, origin 
thercof, i. 290. ii. 481. who ſhall viſit, 
11. 481. how often, and in What order, 
481. inhibition during the time of viſita- 
tion, 483. general power of the viſitors, 
483. Viftration ſermon, 485. exhibits at the 
viſitation, 486. preſentments, by whom to 
be made, 486. to be made upon oath, 488. 
articles of inquiry, 488. preſentments on 
common fame, 489. prelentment in what 
manner to be made, 490. at what times to 
be made, 490. fee for taking in preſent- 
ments, 490. penalty for not preſenting, 
491. none to be preſented twice for the 
ſame offence, 491. churchwardens to ſup- 
port their preſentments, 491. concerning 
procurations, 492. anciently by proviſions 
in kind, 492. now converted into money, 
493. whethe 'r due when no viſitation is 
made, 493. to be ſued for in the ſpiritual 
court, 494. to be paid by rectories impro- 
priate, where there is no vicar endowed, 
4.94. impropriate rectory where there is a 
vicar endowed, 494. cha; pel of eaſe under 
a parochial church, 494. churches newly 
erected, 495. places exempted, 495. 
Tliſitatozial power, over colleges, and "_ 
charitable foundatio: 5 i. 11. 326. 
the caſe of ſchools, ii. 325, 6. 
Uoid beneſice, See Avodante. 
Tioluntarp juiifiiction, what, i. 211. 
WF, 
Union of churches, ii. 495. cauſes of union, 
495. vho may unite, 495. reſtraint 
nion by ſtatute, 495. in towns Corporate, 
HY union may be in futuro, 498. pre- 
ſentation to united benefices, 498, repara- 
tion. of the united churches, i. 251. TR 
498. other payments and dutics, il. 498, 


| 


of 


effect of union as to pluralities, 498, church 
oy to a prebend, 498. union how tried, 


hs verficies, See Colleges, 

Ulurpotion, what, ii, 499. 

Utury, by the civil law, ii. 501. by the ca- 
non law, 501. by the common and ſtatute 
laws, 502. 


W. 

Wake, or feſtival of the dedication of the 
church, i. 237. 

Wales, cuſtom of diſtri! 


bution of inteſtates 
effects there, 11. 763. ſervice in the Welth 
to ngue, 202, 


50 

he ther digging mines therein 1s ale 588. 

Watermen on the L ham: cs, allowed to paſs 
on the lord's day, i. 672. 

Way to the e Where to be ſued f. or, 
. 281. 

Weapon drawing in the church or church- 

yard, 1. 279. 

White kriers, a religious order, ii. 56. 

Thitgikt, archbiſhop, his table of fees, 1, 
562. 

Whicſun-farthings, what, i. 219. ii. 18. 

WUW:dows, at w hat time they may marry ate! 
their huſband's death, 11. 13. 


Unite, payment of a legacy to her, how fu 


good, ii. 699, whether he may mae © 

will, 507. wife being an executrix, 543, 4. 

deviſe to her for her teparate uſe, 552. how 

far the wife is of kindred to the huſbang 

under the ſtatute of dittribution, 553. 

Wills: 

Who may make a will; infant, ii. 504. 
idiot, 505. lunatick, 505. perſon of 
weak underſtanding, 506. perſon in li- 
quor, 507, married woman, $07. Pere 
ſon under tear or reſtraint, 5117 per fon 
circumvented by fraud, 511. deaf and 
dumb, 512. blind, 512. traytor, 51 
felon, 513. felo de te, 514. out law; $14. 
excommunicate perſon, 514. 

Of what things a will may be made; ot 
lands, ii. 514. lands to charitable e 
516. of an eſtate pur auter vie, 516 
mortgage, 516. advowſon of a living, 
517. lands contracted for but not cn. 
veyed, 517. leaſe, 517. term for years, 
517. debts or things in action, 517 
things which the teftator hath not of his 
own, 518, things 1 in joint tenancy, 518. 
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corn growing, 518. things not yet in 


rerum natura, 519. things belonging to 
the frechold, 519. things in executor- 
ſhip, 520. things in adminiſtration, 520. 
wife's goods by the huſband, 520. things 
obtained after the will made, 520. 
Form and manner of making a will; of 
lands, to be in writing, ii. 521. ſigned 
by the deviſor, 521. atteſted and ſub- 
ſcribed in his preſence, 522. by three 
witneſſes, 523. what witneſſes are ne- 
ceſſary for a will of goods, 524. decla- 
rations of truſt, 525, nuncupative will, 
525. codicil, 527. donatio cauſa mortis, 
528. qualification of the witneſſes, 528 
— 536. appointing of guardians, 536. 
appointing of executors, 542. wife being 
an executrix, 543. ſuperviſors of a will, 
their authority, 545. atteſting the exe- 
cution of the will, 545. how far it 
is neceſſary that the witneſſes know 
that it is a will, 545. wills to be con- 
ſtrued favourably, 547. parol averment 
how far to be admitted to prove the in- 
tention, 548. clauſe of perfect mind and 
memory, 550, what words will paſs a 
fee ſimple, 550, deviſe to a feme covert 
to her ſeparate uſe, 552. deviſe to heirs 
female, 552, deviſe to one's relations, 
552. how far the wite 1s a relation, 553, 
deviſe to younger children, 554. life's 
eſtate, how implied, 554. cftate equally 
to be divided, 554. deviſe of mortgages 
paſſeth the lands, 559. advowlon, tithes, 
fee farm rents, 559. lands to be fold, 
559. deviſe upon condition, 561, exe- 
cutory deviſe, what, 561. deviſe tending 
to perpetuity, 563. deviſe to children yet 
unborn, 566. in what caſe maintenance 
ſhall be implied, $567. houſhold f{tuff, 
567. houſhold goods, 567. all his goods, 
What it implies, 567, chattels doth not 
imply things which go te the heir, 568, 
lands implies the corn growing thereon, 
568. deviſe in reſtraint of marriage, 570, 
condition not to give trouble to the cxe- 
cutor, 572. thing. deviſed twice, 573. 
thing which a perſon hath not of his own, 
573. in what caſes a legacy ſhall be ſaid 
to lapſe, 573. ſurplus, 578. wills how 
revocable, 582. 
Of the probate of wills, and adminiſtration 
of inteſtates effects: | 
Probate of wills; origin of the juriſdic- 
tion, ii. 601. biſhop, 602. peculiar, 
602, archbiſhop's prerogative in caſe 


| 


A TABLE of the PRINCIPAL MarTERs, 


of bona notabilia, 602, wills in the 
Pritiſh colonics, 607, wills of lands 
not ſubject to the eccleſiaſtical juriſ- 
diction, 607. will of goods not effec- 
tual before probate, 608. refuſal of an 
executorſhip, 608. executor of his 
own wrong, 609. co-executors, ſome 
of them do refuſe, 611. where one 
executor excludes the other, 612, 
v/here all refuſe, adminiſtration to be 
committed, 612, within what time the 
will ſhall be proved, 612, what the 
executor may do before probate, 612. 
ordinary to cite the executor to prove 
the will, 614. mandamus to compel 
the ordinary, G14. manner of proving 
the will, in common form, 614. in 
ſolemn form, 615. exccitor's oath ta 
render a juſt account, 617. bond to 
the like purpoſe, 618. probate making 
out, 622. regiſtry of wills in particu- 
lar places, 622. probate of a will of 
lands not evidence, 623. probate of 
a will of goods and chattels how far 
evidence, 623. fee for probate, 625. 
executor dying, 629. 

Adminiſtration of inteſtates effects; power 
of the ordinary, ji. 629. ordinary may 
be compelled, 632. refuſal of admini- 
ſtration, 634. to be granted to the 
widow or next of kin, 634. to the 
huſband of the wife's effects, 635. to 
the father or mother of their childrens 
effects, 636. to the grandmother be- 
fore uncles and aunts, 636. to the 
{on before the father, 636. half blood, 
63h. in general, to the next of kin- 
dred, 636. to the rcfiduany legatee or 
principal creditor, 636. adminiſtration 
during abſence out of the kingdorn, 
637. pendente lite, 637. during the 
minority of an infant executor or ad- 
miniſtrator, 637. feme covert admi- 
niſtratrix, 629. adminiſtrator dying, 
639. Where none will adminiſter, 639. 
may be granted out of the juriſdiction, 
640. cannot act before admini{tration, 
640. time of granting adminiſtration, 
640. adminiſtrator's oath, 640, bond 
on granting adminiſtration, 640. fee tor 
adminiſtration, 642. letters of admi— 
niſtration allowed as evidence, 642. 
revoking adminiſtration, 642. 


Of the duty of executors and adminiſtra— 


tors in making an inventory, and getting 
in 
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in the effects of the deceaſed, ii. 644. 
adminiſtring before inventory made, 644. 
laws requiring the making an inventory, 
644. things to be put into the inventory, 
645. goods, 645. Chattels, 645. debts 
owing by the deceaſed, 646. debts ow- 
ing to the deceaſed, 646. leaſes, 646. 
extent, 646. rent, 646. corn or other 
things growing, 646. things fixed to the 
treehold, 647. heir looms, 648. box 
with writings, 649. profits of linds to 
be fold, 649. wite's paraphernalia, 649. 
wife's goods or chattels, 651. manner of 
valuation, 652. in what caſes an inven- 
tory may be diſpenſed with, 652. how 
tar ſtrict form ities are _neccflary, 653. 
ſtrictneſs requiſite in conteſtation of ſuit, 
65 3. action given to executors, 654. ac- 
tion given to adminiſtrators, 654. action 
in Caſe of rent in arrear, 655, in what 
courts to be brought, 656. in what caſe 
co-executors mult all join, 656. caſe 
where one co-executor refuſcth, 657. in 
what caſe one may do what all may do, 
657. one executor cannot ſue another, 
657. co-executor dying, 658. executor 
of an executor, C58. adminiſtrator dying, 
658. executor of an adminiſtrator, 659. 
action brought againſt divers Executors, 
059. coſts, 659. 

Of the payment of debts by executors or 
adminiſtrators; ordinary liable, ii. 660. 
executors and adminiſtrators liable, 661. 
deviſee and heir at law of lands liable, 
662. lands deviſed to divers to be told 
for payment of debts, one of them may 
ſell, 667. in what cafe:the heir may en- 
ter for the condition broken, 608. frau- 
dulent alienations of ge, to defeat cre- 
ditors, 668. fraudulen: dminiſtrations 
to defeat creditors, 668. attets what, 668. 
in what caſe the lands and the perſonalty 


ſhall be charged in aid ef cach other, 


672, in what caſe both executors ſhal) 
be charged, where one only hath altets, 
673, 4. What dcbts to be firſt ſatisfied, 
674. forfeiture for not burying in wool- 
len, 678. funeral expences, 678. over- 
feer of the poor dying, 678. charges of 
probate or adminiſtration, 678. debts 
due to the king on record, 678. debts 
due to the poſt office, 679. judgments, 
679. decree in equity, 679. recogni- 
zances and ſtatutes, 680, mortgages, 
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680. rent, bonds, and other obligations, 
680. ſimple contract, 682. in what caſe 
debts ſhall be paid pari paſſu, 683. in 
what caſes intereſt ſhall be allowed, 684. 
debts barred by the ſtatute of limitation, 
684 executor may file a bill to deter- 
mine priority of payment, 685, debts to 
be paid before legacies, 685. 

Or the payment of Jegacies and diſtribu- 
tion of inteſtates eflects: 

Payment of legacies; what perſons are 
incapable of a legacy, ii. 689. in what 
caſes legacics are taken away or ex- 
tinguiſhed, 689. legacy where to be 
ſued for, 690. ſecurity to be given, 
when the day of payment is diſtant, 
693. payment to an infant, 693. in 
what caſe a legacy ſhall bear intereſt, 
and from What time, 695. mainte- 
nance and education how far to be al- 
lowed, 698. payment to a ſen;e co- 
vert, 699. (ccurity to refund, 699. it 
alters fall ſhort, in what caſe legatees 
ſhall abate, 700. co-cxecutor dying, 
Who ſhall be ſued, 704. 

Of the diſtribution of inteſtates effects, 
TR 704. ot the ſtatutes of diſtribution, 
704. of cuſtoms in particular place, 
733. within the city of London, 738. 
the province of York, 746. the prin- 
cipality of Wales, 763. the kingdom 
of Scotland, 782. 

Account; executor's oath to account, ii. 
764. adminiſtrator's bond to account, 
764. before whom the account ſhall be, 
764. ordinary's power to compel the ex- 

ecutor, 764. ordinary's power to com- 
pel the adminiſtrator, 764. parties inte- 
reſted to have notice, 765. manner of 
paſling the account, 765. expences to be 
allowed, 766. money loſt, 766. diſcharge, 
766. colts, 766. whether the admin1- 
ſtration bond ſhall be put in ſuit for 
debts not paid, 766. 

— Form of an inventory, ii. 768. of a will of 
lands, 768. of goods, 769. of lands and 
goods, 770. of a codicil, 773. of a nun- 
cupative will, 773. | 

Mitena gemot, what, i. 155. 

Wldad, tithe of, ii. 407. 

Wood, tithe of, ii. 409. 

Wool, tithe of, ii. 425. 

Uoollen, burying in, i. 189. 

Wooliton's cate, for blaſphemy, ii. 247, 

(omen; 
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Momen; carnally knowing a woman child FN 


under ten, ii, 286, taking a woman by | 
force, 286. taking a woman having ſub- | Pozk, province of; cuſtom of appointin» 
guardians, ii, 536, of diſtributjon of inte- 


Nance, 287, taking a woman under ſixteen, 

288, raviſhment, 289, ſtates effects, 734, 746, border ſervice 
Urit of right of advowlon, i, 19—33. there, 734. 
Writers, in the religious houſes, their of- Yozkſhire, regiſter of wills therein, ii, 622, 


fice, ii. 61. | 
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